Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


-1 


L.U 


|uw} 


«0U  N  D 


Galwey 


THB 


^UAutt  ftato 


OP 


IRELAND  AND  ENGLAND, 


EBSPBCnifO 


ACTIONS.  SUITS,  AND  PROCEEDINOS^  WHETHER  IN  THE 
SUPERIOR  OR  INFERIOR  COURTS. 


LANDLORD  AND  TENANT, 

ARRANOED  AND  COMPARED. 
WITH  NOTES, 

AKD 
A  CX>lUlEirrAKT  UPON  THB  LAW  COWNBCTKD  WITH  THE  SUBJECT. 


BY 

WILLIAM  ELLIOT  HUDSON,  Ese- 

<— » -• — 

BABB18TBR  AT  LAW, 


DUBLIN : 
RICHARD  MILLIKEN  AND  SON, 

OMJFTOir^STaMBT  f 
900KULLBR8  TO  THB  HOW.  80CIBTT  Of  KUIO*B  IHNS* 

18^. 


y . 


%   •  #. 


•  I 


r    • 


\   \     '. 


»'  ■  -  1 


.  I » 


^ .'  .'  ■*  ^  \   «^  . 


TO 

THE  RIGHT  HONORABLE 

CHARLES  KENDAL  BUSHE, 

LORD  CHEEP  JUSTICE 

OF 

IRELAND, 
THIS    WORK 

IS 

INSCRIBED,  WITH  THE  HIGHEST  RESPECT 

FOR  THOSE  TALENTS, 

WHICH   SO   EMINENTLY   DISTINGUISHED  HIM 

AS 

AN  ADVOCATE  AT  THE  BAR, 

AND  WHICH, 

SINCE   HIS   ELEVATION   TO   THE  BENCH, 

HAVE  SO  HIGHLY  CONTRIBUTED 
TO    THE    CHARACTER   OF   THE   JUDGE. 


ADVERTISEMENT 


In  the  first  design  of  the  present  Publication,  little 
more  was  contemplated  than  a  pretty  full  digest  of  the 
leading  acts,  which  might  serve  as  a  supplement  to  the 
books  published  in  England  upon  the  law  of  landlord 
and  tenant  (*),  and,  with  the  aid  of  a  few  practical 
notes,  render  them  available  to  the  Irish  reader.  But 
to  this  there  were  objections.  A  digest^  however  carefully 
executed,  must  always  be  imperfect;  no  lawyer  will  be 
satisfied  with  it :  neither  can  others  safely  rely  upon  it ; 
for  the  very  expressions^  omitted  for  the  sake  of  brevity, 
often  become  essential  in  the  cases  which  arise  in  practice. 
A  similar  objection  applied  to  the  omission  of  any  of  the 

(*)  Chamberfs  Treatise  on  the  Law  of  Landlord  and  Tenant,  compiled  in 
part  from  the  notes  of  die  late  ^tV  }¥•  D.  Evans,  &c. :  ComytCs  Treatise 
on  the  Law  of  Landlord  and  Tenant :  WoodfdWs  Law  of  Landlord  and 
Tanant :  Adams's  Treatise  on  the  Principles  and  Practice  of  the  Action  of 
Ejectment,  ftc :  Bradbjfs  Treatise  on  the  Law  of  Distresses  :  Lord  Chief 
BaroA  GiiBmts  Law  and  Pnctice  of  Distresses  and  Replevini  &c*  &c 
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acts  upon  the  subject^  as  tending  to  leave  the  collection 
defective.    Further,  a  complete  collection  of  the  statute  law 
affecting  landlord  and  tenant  was  a  desideratum  m  Eng- 
land as  well  as  in  Ireland.    To  add  notes  to  the  statutes, 
without  endeavoring  to  collect  aU  the  cases  upon  their 
construction,  was  less  than  the  public  were  entitled  to 
expect  in  a  work  of  the  kind ;  an  examination  of  the  con- 
struction, too,  almost  necessarily  l#ads  to  an  investigation  of 
the  previous  state  of  the  law  which  called  for  the  the  inter- 
position of  thd  legislature ;  and  thus,  from  these  various 
considerations,   has  the  compass  of  the  work  been  ex- 
tended. 

It  embraces  all  the  enactments  upon  the  subject  from 
Magna  Charta  to  the  present  time.  With  a  few  excep- 
tions the  acts  are  given  in  friU,  the  only  general  omissions 
consisting  in  leaving  out,  after  the  words  <<  be  it  enacted,'' 
the  formal  expression  ^*by  the  king's  most  excellent 
majesty  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal  and  commons  in  the  present  par- 
liament assembled,  and  by  the  authority  of  the  same ;" 
and  other  like  formal  words,  as  <<  by  the  authority  afore* 
said ;"  for  which  a  line  or  rule,  ,  has  uniformly  been 

substituted.  In  editing  the  text,  recourse  has  been  had  to 
the  most  authentic  sources  hitherto  accessible  to  the  public. 
The  English  statutes  (*),  as  far  as  the  end  of  the  reign  of 

(«)  The  1,  2  Pli.  &  M.  Bug.  e.  12,  NO0.  135,  139,  and  152,  pp.  143, 
146,  147,  167,  and  the  2  WUL  h  M.  Eng.  Sess.  1,  c.  5,  No.  149,.  p. 
160,  are,  aectdentalty,  exceptions.  See  the  commentaiy  on  those  acts,  where 
the  oBiission,  which  is,  howerer,  not  material,  will  he  corrected. 
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ipi&mAnnef  are  taken  accurately  from  that  great,  and  indeed^ 
magnificent  national  work,  '*  The  Statutes  of  the  JReahn^ 
from  original  records  and  authentic  manuscripts  printed  hj 
order  of  pariiamenf  The  subsequent  acts  are  from  the 
common  printed  editions  by  Raithby^  &c.  The  Irish  acts 
are  taken  from  the  folio  edition  by  Oriersonf  occasionally 
compared  with  the  small  duodecimo  collections  of  acts  on 
partioukr  heads,  published  at  the  same  office.  It  is  mudi 
to  be  lamented  that  aldiough  a  commission,  for  editing  the 
acts  of  theparliamentof /f^ncffiomthe  original  records^  has 
been  appointed,  and  the  gentlemen,  to  whom  the  work  was 
entrusted,  have  proceeded  diligently  to  execute  the  import 
tant  tadE^c(«fided  to  them,  the  public,  for  some  unex-* 
plained  reason,  has  not  hitherto  'been  famished  with  any 
of  the  results  of  their  labors  on  this  head.  After  a  portion 
of  these  sheets  had  gone  through  the  press,  I  was  kindly 
&vored  with  an  oflfer  of  access  to  the  manuscripts  of  the 
sub-commissioners  as  prepared  for  publication ;  but  as  a 
good  many  of  the  Irish  acts  were  then  actually  printed, 
and  as  an  objection  might  arise  to  publishing  for  use 
anything  vaiying  from  what  had  preriously  been  printed 
under  the  proper  authority,  I  thought  it  better  not  to  avail 
myself,  for  the  present,  of  the  privilege  oflfered  to  me.  It 
certainly  appears  astonishing,  that  any  considerations  should 
have  interfered  with  the  undoubted  right  of  the  public  to 
be  put  in  possession  of  the  parliamentaiy  records  of  the 
country; — that  the  intentions  of  parliament,  so  carried 
into  effect  in  England^  should  have  been  fixistrated  in 
Ireland^ — and  that,  after  the  expense  incurred  by  the 


nation  in  ^  eomni«w>nf  vhicb  km  existed  for  9wm9^ 
yearsy  it^jiioiild,  thus,  prove  abortive  by  the  pupprawion  of 
a  material  portion  of  the  fruits  of  it9  labors. 

^Some  of  the  Irish  acts,  whi<^  I  h^ve  pifbUsbed,  wwX 
Ife  inere  transhtipivsi  i  for  we  are  told,  (Irish  JStcUmtea,  yol* 
I.  p.  41,)  tbat  the  first  o^ts  in  the  l^inglish  language  were 
passed  in  the  parli;EMnent  bjBld  10  Jffen.  VIL  In  some, 
too,  there  are,  obviously,  n^viy  jnacountcies ;  famt  I  have 
«oitfaoi]ig)i|;  myself  at  liberty  i^  cpprect  thettu 
,  At  the  mne  time  th^|;  I  have  applied  the  Qtwost  attai-t 
^on  to  minute  accuracy,  iq,  editing  Ijhip  9ta(i«tes»  I  tousfc  I 
shall  not  be  thpqght  to  have  neg^j^efo^  ofheT'  matters  nab 
less  important  h^  the  Qqmjf^e^atfiTy,  I  h«ve  endeavored 
to  bring  together  every  |hpig,  from  the  ^i^tit  tQ  Ib^  latest 
authorities,  which  could  illostr^tie  the  stfitule  law  to  which  it 
is  appended :  in  some  instances--Has,  in  t^^  qa«0  9J?th^  Iftw  of 
conditions,  in  the  importwt  action  of  ^jjectmpqt.fQr  nonpayn 
moEkt  of  rent,  &c — ^wbere  die  existing  tireaU^^s  w^re  delec- 
tive,  I  have  attempted  a  more  full  discussion  of  the  sul^'ecL 
I  have  also,  uniformly,  consulted  thg  original  sources  of 
ipformatipn.  Practical  diirections  will,  be  found  embodied  in 
the  Commentary,  and  the  animgeipent  of  th^  acts  tbem- 
c^elves,  it  is  hoped,  is  such  as  tibe  re^Ml^  iiiay  9pon  bepoipe 
perfectly  fomiliair  with.  Th^  enactments  w^re  bo  variot^a, 
at  times  so  scattered,  and  qltep  ^,  mixed  ^p  t^^th^rj.  that 
i^  was  difficult  to  inake  anything  lii^e  a  sit^sfacto^  analysis ; 
aiod,  perhaps,  it  can  only  bp  i^aid  that  the  pr^sept  is  as 
l^tUe  objection^le  as  any  ampliation  of  them  oonld  he 
x^ered    To  those  who  prefer  reading  the  provisions  of 


XI 

ik&  mMi  hk  tbe  older  in  which  they  were  passed,  (whieb^ 
^Aftelli,  Id  esseMial  to  a  right  understanding  of  tliem,)  the 
fAfimdb%kai  index,   K^hioh  is   {nrefixed,    will   affi)rd   tbe 

iJtovltlg  Add  so  much  as  to  the  execution  of  the  work»  and 
the  exertions  nrnde  to  secure  its  probable  utility  as  h  Uist 
hotik  botii  to  the  members  of  the  legal  professions  and  to 
tlife  imporMnt  dasses  of  the  community  of  whose  rights 
and  remedies  it  treats,  it  remains  to  point  out  another  and 
a  liHl  higher  oli^ect,  to  which,  I  conceive,  its  publication 
ttray  ^»sMi6tStf  Mndtice ;  I  mean,  the  amendment  of  the^ 
Iaw.  lAdeed  it  is  scarcely  possible  not  to  feel  an  anxiety 
to  forward  that  cause  of  genuine  reform^  in  which  we 
n^  BM&n  and  Hale,  the  forenvost  in  the  ranks.  It 
is  setttiety  possible  to  i^est  upon  the  contemplation  of 
WhiElt  tife  law  ie,  and  not  to  extend  our  views  to  the  consia* 
deration  of  ^lifat  it  aught  to  he.  The  public  mind  is  intent 
updn  th^  subject :  a  wbstantial  improvement  is  called  for  i 
aiid  Hie  object  6f  prAdent  men  must  be  to  direct  the  spirit 
<^  Qua  times  upon  points  of  real,  practieal,  and  undoubted 
tasefulneM,  atitd  to  turn  it  away  firom  wild  and  visionary 
SpeculJAti^ils  after  ideal  perfectibility. 

i  take  tbk  opportunity  of  mentioning  some  views  of  the 
subject  which  have  occurred  to  me  in  the  prosecution  of 
ikiy  uAdertiAnng.  It  strikes  me  that  there  are  many  steps  in 
the  i^yproach  towards  that  degree  of  perfection  to  whidi 
eWr  liBt^B  may  arrive;  and  I  disfi^ree  with  those  who 
cMI66{ye  that  a  Complete  codlficatioii  is  at  once  attamable* 
One  step  consists  in  what  is  now  well  known  under  the 
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tenn  of  wnsdidating^  that  is,  in  reducing  into  one  weH 
methodized  statute,  all  the  enactments  upon  some  given 
and  definite  branch  of  the  lav,  accompanied  by  a  repeal  of 
all  those  former  provisions  of  the  l^slature.  But  this 
itself  requires  some  previous  arrangements,  the  principal 
of  which  is,  in  fact,  nothing  more  than  what  is  here  at* 
tempted,  namely,  the  collecting,  and  arranging,  and 
publishing  before-hand  fdir  the  public  cansideroHan^  all 
those  former  enactments  which  it  may  be  intended  to  con- 
solidate, illustrating  them  by  a  view  of  that  previous  state 
of  the  law  which  called  them  forth,  and  exhibiting,  at  the 
same  time,  the  construction  put  upon  them  by  courts  of 
justice. 

Another  consideration  is  this;  it  is  much  easier  and 
safer  to  deal  with  the  remodeling  of  the  remedies  which  a 
system  of  laws  admits,  than  to  interfere  with  the  rights  which 
it  confers :  and  further,  when  the  task  is  accomplished,  its 
effects,  in  the  former  case,  come  into  operation  much  sooner : 
for  instance,  if  the  entire,  or  any  of  the  laws  in  force  respect- 
ing real  property  were  repealed,  and  the  most  perfect 
possible  code  substituted,  still  the  titles  of  all  estates  up  to 
the  moment  of  the  repeal  must  depend  upon  the  old  law ; 
a  century,   or  perhaps  much  more  must  elapse  before 
the  effect  of  simplifying  the  law  would  be  felt,  and  inter- 
veniij^  generations  must  in  the  mean  time  submit  to  live, 
as.it  were,   under    a   double   system.    But, where  the 
remedies    only    are    varied,    a  .  few   years,    w   perhaps 
months,  will  suffice  to  bring  the  new  law  into  exclusive 
operation. 
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After  the  statute  law  has  been  rectified,  or,  at  least, 
when  the  path  to  its  consolidation  and  amendment  has  been 
deared,  we  shall  then  more  easily  see  our  way  towards  the 
improvement  of  the  common  law,  and  perhaps,  ultimately, 
to  a  complete  codification*  It  is  not,  however,  at  present 
dear,  that  it  is  desirable,  or  even  possible  to  reduce  into 
codes  the  common  law  of  a  country,  which,  in  truth,  in 
a  great  part,  consists  in  little  more  than  the  applica- 
tion of  natural  reason  and  established  analogies  to  unfore- 
seen oases  as  they  arise.  No  human  understanding  can 
lay  down  rules  which  will  meet,  all  possible  combinations 
of  events  and  relations;  they  are  infinite,  and  cannot 
be  provided  for :  our  aim,  therefore,  with  respect  to 
the  cmnmon  law,  must  be  rather  to  make  the  written 
laws  affecting  it  as  few,  as  simple  and  as  intelligible  as 
possible;  and  rather  to  prune  off  the  excrescences,  and 
useless  branches,  than  attempt  to  engraft  new  shoots. 
An  ample  field  is  open  for  the  extirpation  of  obsolete  and 
mischievous  laws,  and  it  has  occurred  to  me  that  this  mode 
of  improvement  may  be  carried  on  beneficially  in  a  way 
not,  perhaps,  yet  attended  to ;  I  mean  by  repealing  and 
annulling  several  of  the  maxims  of  the  common  law. 
These,  for  the  most  part,  spring  from  feudal  principles,  no 
loiiger  suited,  yet  daily  applied  to  the  present  state  of 
society.  Many  of  them,  to  be  sure,  are  by  ingenuity  and 
contrivance,  by  time  and  by  the  mixed  nature  of  all 
human  transactions,  intimatdy  interwoven  with  the  general 
system ;  but  still,  I  am  satisfied,  the  noxious  ones  may,  in 
general,  be  pruned  off,  without  any  injury  to  the  main  trunk. 
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It  is  Buflteient  here  to  give  an  imtanoe  <^  two.    It  has 
lieen  observed  tiiat  a  '^ease  for  a  yeary  wfaith  accoiih{>anieK 
a  release,  and  whidi  together  form  the  common  mode  of 
CDHteyance  now  in  use,  may,  with  propriety,  be  dispensecf 
with.''  (^)    This  has  ahready  been  the  subject  of  two  acts 
of  parliament  in  Ireland  {^)^   which  have  only  had  tiie 
effect  of  rendering  the  lease  for  a  year  a  fiction,  whicb 
must  be  (Jabdy)  recited  in  most  deeds,  and  {fahdy) 
averred  xxa  pleading,  as  an  existing  instrument.   The  ssuraO 
ef  the  evil  was  not  traced.     Why  is  this  **  the  commoB 
mode  of  conveyance  now  in  use  f^    Because  it  is  a  wuKtiM 
6f  the  law,  that  a  conveyance  at  comkHm  law,  purpoiting 
to  grant  more  than  the  grantor  may  kwfuUy  convey,  works 
It  forfeiture  of  his  estate,  and  iums  the  estates  ef  othl^ 
into  mere  rights,  although  perhaps  the  grantor  bud  no 
such  intention.    To  avoid  this  absttrdlly  and  inc^iivehfen<M 
the  judges  and  lawyers  took  advantage  of  the  Statute  of 
uses,  and,  by  a  subtle  interpretation,  held  that  convey^ 
ances  under  it,  (one  of  which  was  this,  of  lease  by  bui^giain 
and  sale,  and  release,)  were  infwcent  and  harmless^  and 
passed  no  more  than  the  grantcM*  could  IdwfiUfy  c&nvmfk 
May  it  not  be  asked  why  should  any  deed  have  a  gi^«^i« 
operation  ?     The  remedy  then  is  not  in  s6^ining  iKdW 
statutes,  and  inventii^  the  dumsy  jargon  of  UhitttelKglble 
forms ;  but  in  repealing  the  vicious  maxim.    'Ifhe  &n)Mir^ 
tance  of  exterminating  Auch  erroneous  principles  appe*M 
further  from  this.    We  ane  desired  (*),  "  to  protect  ecm^ 


-   '        ..,..»»... 


(*)  Mr.  Sufjiait  li^etter  «>  Mr.  Hmmfiirt^ 
C)  See  Nosi  197,  198. 


taigBnt  nmaidim  vithont  tlie  etabovate  madiinery  new 
raMMTted  tOL^  That  machinery  is  ^e  oonsequenoe  of  the 
same  evil  principle  lurlfing  in  the  denentB  of  the  lair ; 
aiMi  8CH  it  will  ahsiort  imiversally  be  found,  that  by  tike 
abdfition  pf  a  eiagle.  wrong  fundamental  rule»  several  de- 
feoto  may  be  removed. 

AnolbBr  inat^ooe  is  in  the  doctrine,  that  an  estate  of 
freehold,  limited  to  commence  in  fahiro^  is  void,  &c.  In 
jconsequenee  of  this,  juries  most  often  be  called  upon  to 
declare  upoQ  tiheir  oaths,  what  there  is  no  reason  for  them 
to  belipve»  m.  that. livery  of  seisin  was  made  after  the 
period  when  the  estate  wbs,  by  the  limitation,  to  have 
commenced  f  or  dse,  the  party  is  driven,  at  an  enormous 
expense,  to  have  his  conveyance  established  in  a  court  of 
eqi^,  on  account  of  this  defect  in  its  form.  What  has 
the  present  age  to  do  with  seisin,  and  disseisin,  and  livery  of 
sebin  ?  Such  doctrines  deserve  to  be  studied,  only  that 
they  may,  with  a  proper  circumspection  as  to  all  the  con- 
sequences vHbich  have  resulted  from,  or  been  founded  upon 
their  ^sisteace,  be  utterly  extirpated  and  abolished. 

In  comparing  the  statute  laws  of  Ireland  and  of  Enff^ 
land^  it  is  somewhat  surprising  to  see  so  many  small  dis- 
crepancies between  them ;  and  further,  to  observe  that 
much  of  the  diversity  is  of  very  modem  invention,  and 
introduced  at  a  period  when  the  necessity  of  assimilating 
Iruk  to  English  standards  has  been  so  much  insisted 
upon,  and,  under  that  pretence  or  with  that  view,  some 
measures  of  great  inconvenience  and  hardship  have  been 
fiiDeed  190B  this  country.    To  stop  short  there  evinces  a 
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blindness^  or  an  indifference,  to  the  deepest  interests  of  t 
community  founded  upon  that  real  union  of  the  two  coi 
tries  which  must  arise  fix>m  a  complete  identify  of  laws.  ] 
the  enactment  of  new  laws  for  one  side  of  the  channel  on 
the  lines  of  distinction  are  every  year  diverging  mc 
widely  asunder ;  whilst,  in  the  many  instances  of  the  re 
sion  of  particular  branches,  by  omitting  to  identify  c 
laws,  opportunities  of  drawing  closer  the  bonds  of  a 
nection  between  the  two  countries  have  been  passed  ovi 
thus,  the  difficulties  arising  from,  the  diversity  of  previc 
laws  have  been  aggravated :  they  are,  not,  however,  insi 
mountable:  the  common  law  is  the  same  for  both;  the  lei 
ing  statates  the  same  or  very  similar ;  and,  doubtless,  if  t 
subject  be  attended  to,  means  will  be  found  of  overcomii 
every  obstacle.  The  most  beneficial  effects  to  l^;isIation  itsc 
likewise,  may  be  expected  fi^m  uniting  the  interests  of 
in  the  attainment  of  a  common,  and  more  perfect  sjrstem 
laws.  In  advocating  the  identification  of  the  general  si 
tute  law  of  the  two  countries,  I  do  so  in  the  widest  seni 
convinced  that  until  the  most  complete  community 
rights  and  of  laws  is  obtained  for  the  inhabitants  of  hot 
the  prosperity  of  Ireland  must  be  retarded. 

The  class  of  statutes  brought  together  in  this  coUectl 
may  be  viewed  /as  a  subdivision  of  the  law  of  landed  pi 
perty^   taking  its  origin  in  the  distinction  between  *laf^ 

4 

holder^  and  ^landowner  \*  the  idea  of  landowner*  not  ind 
ding  the  relation  of  tenure,  or  of  landlord  and  tenant.  T 
brancb  of  the  statute  law  falling  under  the  head  of  t 
rights  and  liabilities^  the  remedies  by  and  against  lai 
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Dwners,  considered  independently  of  any  consequences  of 
tenure,  is  a  very  extensive  one  indeed,  and  embraces  some 
matters  closely  connected  with  the  immediate  subject  of 
this  work ;  as,  for  instance,  the  powers  of  the  landowner 
to  create  the  relation  of  landlord  and  tenant,  and,  with 
those,  Hie  whole  of  the  enabling  and  disabling  statutes.  It 
also  comprises  the  laws  of  tithes  ; — of  public  assessments, 
&C.  &c. ;-— of  trespasses  and  other  injuries  to  landed  pro- 
perty ; — of  the  elective  franchise  founded  upon  interests  in 
land  ;— of  conveyancing  j — of  the  registry  of  deeds  ; — 
and  other  matters  of  the  highest  importance  and  general 
application ;  to  the  arrangement  of  some,  or  all  of  which,  I 
purpose,  hereafter,  if  circumstances  permit,  to  apply  myself. 

A  few  errors  and  omissions,  which,  unavoidably,  have 
occurred,  are  mentioned  at  p.  297,  to  which  the  reader 
can  insert  references  in  the  proper  places. 

It  only  remains  to  say  a  few  words  as  to  the  text  of  the 
statutes.  The  translations  of  the  ancient  English  statutes 
are  taken  from  the  old  printed  translations  which  were 
adopted  in  editing  **  The  Stattites  of  the  Realm.^*  See  the 
introduction  to  that  work,  p.  xlii.  The  corrections  of 
errors  in  translation '  there  noticed  are  also  inserted,  and, 
occasionally,  some  further  corrections  are  suggested  by  the 
Editor.  The  various  readings  of  the  original  are  from 
the  same  source,  and,  in  some  instances,  the  text  has  been 
compared  with  the  statutes  as  published  by  Sir  Edward 
Coke^  in  the  2d  part  of  his  Institutes.  His  copies,  how- 
ever, it  appears,  were  far  from  authentic,  and  are  not  to  be 
relied  upon. 
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T^There  there  has  been  only  an  English  act»  without  any 
corresponding  Irish  act»  or  vice  versd^  the  clauses  are 
printed  in,  what  is  called,  the  broad  measure ;  where  there 
are  corresponding  enactments,  the  Irish  act  is  printed,  in 
full,  in,  what  is  called,  the  narrow  measure^  and  the  vari- 
ances in  the  English  act  are  noted  in  the  inner  margin. 
The  English  act  can  at  once  be  read  by  substituting  the 
words  between  [the  brackets]  in  the  margin,  for  those 
between  [the  corresponding  brackets]  in  the  text  of  the 
Irish  act  Where  the  variance  was  only  in  the  spelling, 
it  has  not  been  noticed  ;  but  in  all  cases  where  the  words 
could  be  considered  as  altered,  or  the  expressions  as  abbre- 
viated, or  added  to,  the  differences  between  the  acts  have 
been  scrupulously  attended  to,  and  pointed  out. 


W.  E.  H. 

S^  Lower  Menion-«treet, 
^\9l 'November y  1886. 


XIX 


ANALYSIS, 


00 


Q 

O 
1-9 
Q 


O 

g 

s 

pa 
pa 

o 
PS 

P 

H 

o 


Jl.  Foi 
2.  By 


J 


I 


I 


< 


2. 
5. 
4. 

5. 


1.  The  laiidlord*s  remedies. 

i.  For  recovery  of  the  land. 

!•  During  the  continiiance  of  the  term  demised. 
^1.  By  ejectment  in  the  superior  courts. 

For  condition  broken  at  common  law. 

statute,  for  nonpayment  of  rent. 
%  U  Where  less  than  a  year's  rent  may  be  due. 
2  2.  Where,  in  Ireland^  a  year's  rent  or  more  is  dtie^ 
2.  Before  inferior  tribunals. 

1.  In  Englandt  before  magistrates,  for  desertion. 

2.  In  Ireland^  by  civil  bill. 

1.  Grounded  on  desertion* 

2.  Grounded  on  nonpayment  of  rent. 
^2.  After  the  expiration  of  the  term  demised. 

1.  By  ejectment  in  the  superior  courts. 

2.  In  Ireland,  by  civil  bill*  grounded  on  overholding. 

2.  By  proceedings  against  the  goods, 
'^l.  By  distress,  and  therein  of  replevin. 

^I.  Of  the. proceedings,  independently  of  the  tenant's  replevin* 
^] .  For  what  a  distress  shall  not  be  made. 
For  what  a  distress  may  be  made. 
In  what  right. 
At  what  time. 
In  what  place. 

6.  What  may  be  taken. 

7.  Of  the  taking  and  impounding. 
(_8.  Of  the  appraisement  and  sale. 

1^2.  Of  the  tenant's  replevin. 
By  writ  or  plaint. 

Of  making  replevin. 
Of  the  sureties  and  replevin  bond. 
Of  removing^  the  plaint  to  a  superior  court. 
Of  the  pleadings  in  the  action. 
Of  the  subsequent  proceedings. 
In  Ireland,  by  replevin  at  petty  sessions. 
^2.  By  claim,  &c.  where  the  goods  are  taken  by  others,  and  where  others  c] 

3.  By  civil  proceedings  against  the  tenant,  &c  personally. 

1.  By  actions  in  the  superior  courts. 

1.  Ex  emUractu, 

2.  Ex  delicto. 

2.  By  proceedings  before  inferior  tribunals. 
'1.  In  Ireland,  by  civil  bill  in  common  cases. 

2.  For  penalties,  where  tlic  proceedings  relate  to  the  sight  of  distress  or  to 

3.  In  Ireland,  relative  to  the  rights  in  trees.  [the  poMCSiiom 

4.  In  Ireland,  relative  to  the  burning  of  land. 
\^S,  In  Ireland,  for  unlawful  combinations. 

L4*  By  criminal  proceedings  against  the  tenant,  &c» 

1.  For  injuries  affecting  the  right  of  distress* 

2.  For  injuries  to  the  possession. 
^2.  The  tenant's  remedies. 

1,  At  law. 

1.  By  actions  in  the  superior  coiuts. 

1.  Ex  contractu, 

2.  Ex  delicto. 
,2.  In  Irtiand,  by  civil  bill 

Jn  equity. 

1.  For  a  renewal  of  his  lease. 

2.  For  •  redemptioD,  accounti  or  iojunctknv 


{ 


{ 


1 


2. 


A  TABLE 

OF  THE 

TITLES,  BOOKS,  AND  CHAPTERS. 


TITLE  I. 
EJECTMENT. 

BOOK  I. 

EJECTMENT  FOR  CONDITION  BROKEN. 

CHAPTER  I. 

Jntroducdon. — On  Conditions. 

No.  Page 

1.^,  The  juriadiclioD  of  the  feudal  lords,  to  compel  tlieir  free- 
holders to  answer  for  their  freeholds,  abolished      -  1,2 
4,  The  condition  not  to  create  a  tortious  freehold                -  2 
5—8,  The  condition  not  to  alien  in  mortmain           -                -  ib. 
9,  The  cmidition  that  religions  hooses,  ftc  shall  not  alien  - 
lands  of  their  foundation       ...  ib. 
10—12,  The  condition  not  to  cease  in  doing  the  services  for  two 

years.    Writ  of  cessavit        ...  8 — 5 

13,  The  condition  not  to  commit  waste  -  -  5 

CHAP.  II. 

Of  JhrnrCf  and  of  the  Estate  of  the  Lamttard  who  may  enter  fir 

Condition  broken. 

14p-»10i  The  feoffee  shall  hold  oi  the  chief  lord ;  statute  of  qma 

emptorts  tsrramm  m  '  w    6—8 


XXll 

No. 

17,  The  aMignee  of  the  roTenion  may  enter  for  condition 

broken*     Statute  of  conditions  -  -9 

18,  The  landlords  right  of  entry,  &c.  not  affected  by  the 

renewal  of  his  own  estate  in  the  rerersion         ^  -     11 


CHAP.  III. 
Of  CoUaieral  MaUers  affecting  the  right  of  Entry  for  Condition  broh 

19, 20,  Of  attornment  -  -  -  -  13 

21,  Of  relief  from  forfeiture  in  case  of  subsequent  perfor- 

mance •  -  -  «  14 

22,  Of  waiver,  and  of  the  effect  of  assigning  and  subletting 

in  certain  cases.     Subletting  act  -  -  17 

23,  Of  limitation  to  the  right  of  entry  -  -  23 

24,  Of  special  licence  to  enter  -  -  -  ibw 


BOOK  II. 

EJECTMENT   FOR   NONPAYMENT  OF    RENT,   BY   SrATUT£. 

CHAP.  I.     • 

TVhere  less  thoH  a  Yearns  Rent  may  be  due. 

25,  In  Irelandy  where  more  than  half  a  year's  rent,  (in  Eng^ 

land  where  half  a  year's  rent)  is  in  arrear,  and  no 
sufficient  distress,  &c  -  -  -     25 

26,  In  Irelandf  where  a  dbtress  has  been  unlawfully  rescued     27 

CHAP.  II. 
Where  {in  Ireland,)  a  Yearns  Rent  or  more  is  due. 

27 f  Where  more  than  a  year's  rent  is  in  arrear     -  -  29 

28,  Where  a  year's  rent  is  in  arrear      -  -  -  31 

29,  Where  no  clause  of  entry  is  inserted  -  -  32 

30,  Where  there  is  not  an  actual  demise               -  -  3S 
Sly  Where  the  rent  of  tithev  demised  is  in  arrear  -  ib. 


XXIU 


CHAP.  in. 

Of  the  Proceedings  in  Ejedment. 

No.  Page; 

32,  Form  of  Process.    Notice  -  -  -    34 

33,  Tune  of  semce.     Not  on  Sunday  -  -    ik 
34p,  Manner  of  service.    When  the  tenant  absconds              -    35 

35,  Service  at  the  dwelling  house        -  •  -    36 

36,  Provisions  in  favor  of  a  landlord  whose  tenant  is  served 

with  an  ejectment  -  •  -    37 

37,  Staying  proceedings  by  payment  or  tender  of  rent  and  costs    38 

38,  Privilege  of  parliam^t :  not  allowed  -  -     39 
39, 40,  Evidence.    Original  lease,  &c  or  copy  of  lease,  &c  or 

counterpart  when  admissible  -  -    39, 40 

41,  What  deductions  shall  not  affect  the  ejectment.    Tithe 

rent     -  -  -  -  -  41 

42,  Hthe  composition  -  -  -  -  42 

43,  Demand  of  rent,  &c  previous  to  execution,  unnecessary  43 

44,  Writ  of  error  -  -  -  -  45 

CHAP.  IV. 
Of  the  Effect  of  the  ^fectmenL 
Effect  on  the  Interest  in  the  Lease,  and  of  Redemption. 

45, 46,  With  respect  to  the  tenant,  &c      -  -  -  46, 47 

47,  With  respect  to  mortgagees  ...  47 — 49 

48,  In&nts,  &c  -  -  -  -  -  49 
49—51,  Of  the  nature  of  the  relief  where  the  tenant  files  a  bill  to 

redeem  ....    50 — 52 

52,  Effect  of  the  ejectment  as  to  the  landlord's  remedies      •    52 

CHAP.  V. 

Proceedings  hefare  h^erior   Tribunals  to  recover  Possession  from  a 

Tenant  whose  Bent  is  in  Arrear. 

53, 54^  Fh>ceedittg8  (in  England)  before  magistrates,  where  the 

tenant  has  deserted  the  demised  premises  -    53—55 


ZXIV 

Pk*oceedingA  in  Irelandj  by  dyil  bill. 
55,  Civil  bill  ejectment,  grounded  on  the  desertion  of  the 

premises                -                -                -  .  ^  56 

56 — 58,  Civil  bill  ejectment,  grounded  on  nonpayment  of  rent    -  59 — 63 
Mode  of  proceeding  in  civil  bill  ejectments. 
Provisions  relative  to  the  jurisdiction. 

59,  Where  premises  are  situate  in  several  counties  •  63 

60,  Where  situate  in  a  county  of  a  city  (except  DuUin)  -  ib. 

61,  Where  the  assistant  barriiter,  &c.  is  the  landlord  •  64 
62, 63,  Form  of  the  process       -                •                -  -  65      ' 
64,  65,  Service  of  process         .... 

66,  Affidavit  ascertaining  the  rent  due                 -  -  67 

67,  Attendance  of  witnesses                 -                -  -  ib. 

68,  The  defence                  -                -                -  -  ib. 

69,  The  decree  -                .         -      .                .  .68 

70,  Registry  of  decrees       -                -                -  -  ib. 
71,  72,  Appeal  and  staying^execution         ...  69,70 

73,  Execution  and  warrant  -                -                -  -  71 

74,  Costs  and  fees               -                -                -  -  72 

75,  Of  redemption              -                 -                -  -  74 

76,  Tlie  landlord's  remedies  saved         -                -  -  75 

77,  Forms           -                •                -                -  -  76 
Forms  where  the  proceedings  are  grounded  on  the  deser- 
tion of  the  premises. 

78,  Civil  bill       -                -                .                -  -  76 

79,  Magistrate's  certificate  -                -                -  -  77 

80,  Affidavit       -                 -                .                -  -  78 

81,  Decree  and  warrant       -                 -                 -  -  79, 80 
Forms  wbese  tlie  proceedings  are  grounded  on  nonpay- 
ment of  rent. 

82,  Civil  bill       -                .                .                .  -  80 

83,  Decree  and  warrant       -                 -                -  -  82, 83 


larr 


BOOK  III. 

EJECTBffENT  AGAINST  AN  OVER-HOLDING  TENANT. 

CHAP.  L 
Proceedings  under  the  1  Geo.  iV'.  c.  87. 

No. 

84y  Proceedings  to  icompel  an  oyief-bdding  tenant  to  enter 
into  the  special  nndertakingy  and  give  jadgment  a» 
of  the  tem  preceding  the  trial  and  secnrity  for  costs    , 
and  damages,  &c  -  -  -    84 

85y  Mesne  profits  -  -  -  -    86 

86^  Fiwthsr  proceedings  where  die  specia)  ttodeitalung  is 

gifen    -  -  -  -  -    87 


CHAP.  IL 

^^yxeedmgs  in  Actiom  where  Persons^  upon  whose  iMes  Estaltes  depend, 

dbsemt  Hnemsdnes  for  Seven  Years. 

87,  Presmiption  of  their  death  -  •  -89 

88,  Challenge  to  jurors       •  "  -  -     90 

89,  Mesne  Profits  -  -  -  -    91 


CHAP.  in. 

nvencdbigs  (•»  Ireland)  b^bre  b^erwr  TVihmals. 

90,  CiTil  hiU  tgectmenty  gronnded  on  the  orerholding  of  the 
tenant     ,  .  .  .  . 

^1, 92,  Forms.    CivU  bills        ....    93—96 
93,  Decree  and  warrant       •  -  •  -    96,    97 

D 


xnri 


TITLE  II. 


DISTRESS,  REPLEVIN, 

AMD 

OTHER  PROCEEDINGS  RELATING  TO  OOODS  DISTRAINABLE. 

BOOK  I. 

DISTRESS. 

CHAP.  I. 
For  what  DemandSf  Bents^  and  Services^  a  Distress  shall  mi  be  made. 


No. 

94,  Of  wrongfiil  distresses               -                -  -       98 

95, 96,  Distresses  for  services— not  for  more  than  is  dae,  nor 

for  services  not  due            -                -  -  101,102 

97, 98,  Distress  for  suit  of  court            •                -  -  102 — 107 

09,  Distress  for  heriots     .                •                .  •  Wl 

100,  Several  feudal  tenures  and  services  abolished  -  108 

CHAP.  n. 

For  what  Bents  and  Services^  andjbr  what  Apportionment  of  Bent, 

a  Distress  may  be  made. 

101,  Distress  for  rents  seek  -  -  -     112 

102,  Distress  for  double  rent  against  a  tenant  not  delivering 

«p  possession  acocndiBg  to  a  notice  to  quit  given 

by  him  •  -  •  •>     113 

103,  Distress  (in  Ireland)  for  an  apportionment  of  rent  to 

the  representatives  of  a  landlord,  tenant  for  life     1 14 

104,  Distress  (in  Ireland)  for  an  apportionment  of  rent  to  a 

bndlofd,  who  demises  for  life  -  •     115 


XXVll 


CHAP.  III. 


In  what  Bigkt^  cr  £y  what  TUkj  a  Distress  may  be  made. 


Na 

105,  By  recoveron  against  freeholders,  &c        -  •    117 

106|  By  recoTerors  against  tennors    -  •  .    119 

107,  By  the  ezecntors,  he  of  tenants  in  fee,  &c  for  rent 

doe  at  the  death  of  their  testators      -  -     120 

108|  By  hnshand  sdsed  in  right  of  his  wife,  after  her  death, 

for  rent  due  in  her  life       ...     123 

109,  By  tenant  pur  autre  vie^  after  the  death  of  cestui  que 

vie,  for  rent  due  before      -  -  -      ib» 

110,  By  archbishops  and  bishopa,  their  executors,  kc  for 

rent  due  npon  their  translation  -  -124 

111,  ByanMsnelandlord,  or  chief  landlimi,  where  the  mesne 

landlord  has  surrendered  and  renewed  -     125 

112,  Of  spedaT  license  to  distndn     -  •  •    126 

CHAP.  IV. 

Ai  what  Time  a  Distress  may  he  made* 
V\%  When  after  the  determination  of  the  lease  -  •    12& 

CHAP.  V. 

In  what  Place  a  Disiress  may  be  made. 

114,  Distresses  shall  not  be  taken  out  of  the  fee>  &c.      -  127 

^15— 117,  Nor  in  the  highway,  &C         •  -  «  128- 

118, 119,  Distress  of  goods  frandnleotly  removed  from  the 

,    premises  -  •  «  «  129.— 13^ 

120,  Powers  (in  England)  to  bieak  open  houses,  %ic     •  132 
121|  Distress  upon  common  appendant  or  appurtenant,  or 

vBfjoa  ways  belonging  to  the  premises  •  135 


XXYIU 


CHAP-  YI. 


No. 


122, 123y  Ezemptions  as  to  beasts  of  die  plough,  sheep,  kc  • 
124, 125,  Spinniog  wheels,  &c.  .  -  - 

126,  Distress  of  loose  corn.  Sec    .  •  • 

127,  Distress  of  growing  crops      •  .  • 
liSf  Notice  (in  England)  of  the  place  where  tjie  goods 

dSstratned  ate  deposited     ... 


134 
1S5 
135 
187 

13d 


CHAPTJSR  VH. 

Of  the  Takmg  and  Impounding  of  tie  Dmtnm^ 

129—132,  Distresses  must  he  reasonable,  not  driven  too  hr,  or 

carried  away    .... 

133 — 136,  Impounding  .... 

137,  Impounding  on  the  premises  ... 

138—140,  Keeping  and  pound-fees,  and  pound-keeper*s  duty   •     146^ — 159 

141,  Second  distress  in  case  of  rescue.   Power  of  justices 

to  order  constables  to  assist  -  ••     151: 


140,  141 
HI— 144 
144 


CHAR  VIIL 

Of  the  ApprcUsemeni,  and  Sale  of  ihfi  Dutresfii,. 

142,J^,  Sale  of  distress  for  the  kingVdelUB^  Spew 
144 — 146,  Ytef^fmom^.\^Irfkind\fm^  * 

147,  Sale  of  distress  in  Ireland     ..  «  . 

148,  Auctijoa  "  -  • 

149,  i^)p^M0emel|kf  and. sab  o€.  distresB  im  Mngktnd 
1^0,  Costs  of  difttresses. 


1^,^54^ 
166—167 
158 
ib. 

'     1€I0 

1  161—165 
J  297 


BOOK  ri. 

\  ■ 
REPLEVltY   AND   PROCEEDINGS  TH^EUPON. 


Of  ike  (^ffider  wKo  lillaif  n^ 

the  IHdraiiwr  fmd$  th^ 

•      ■     » 

Vkh  BepleYmbjiL plaint  -  •     -  .<-•  V^  :  , 

152, 153,  SheriflTs  officers  for  making  replevm        -  •  167, 168 

154, 155,  Ph>ceeding8  where  the  distrainor  resists  the  replevin  168 — 171 

156,  Capias  and  exigent  its  i^IeVfar  -  -  172 

*  *  '  • 

.»  .         .  .  ' 

.  CHAP.  It 

I      •  •  •    - 

1A1,  Fledges  -  -     .  .  -     172 

158,  KM^  Replevin  bond       -  -  -  /    17%  174 

CKAP:  IIL 

Of  removmff  the  Re^kvi^.^^^qfihe  Infsrior  Court, 

160,  Pone,  or  reeordcsri  ...     175 

CHAP.  IV. 
Pkm  aH' Atoteries. 

IGlf  Of.  |^|eaiU«^«i4x«y^#DaiM?wA                         ^  Kf^ 
162,  IfiSi  Statutes  of  limitation.    Limitation  M^  bfinsmg.  the 

BBBleiiiii            «               .;               •.      ■      .  n  lOa—lSD 

164, 1^  limitation  Ui  the  avowiy  or  cogninMlciif  •• .             -  181 — 183 

166, 167,  IIa  jM#t  pMimaiof  |pE|sn||  tvomiss.               -  1^88^-185 

l|i|  like  modem^tatutes  oLgeneral  aninM^       ..^  -  186 


CHAP.  V. 
C(f  the  SHbtegiiaU  Proceedings. 

Ka 

169,  The  writ  of  second  MWernice  -  •    187 

170,  Of  the  injury  as  to  the  anrear  of  rent,  and  value  of 

the  distress.    In  case  of  a  nonsuit,  ftc  -  189 

171,  After  judgment  upon  demurrer  -  .  191 

172,  Further  distress  for  the  residue  of  the  arrears  -  192 
173,174,  CosU    -               -               -               -  -  192,19 

CHAP.  VI. 
Of  the  Irish  Petty  Sessions  Beptmrin^  and  the  Proceedings  therenpo 

175,  Of  the  complaint  and  summons  to  show  cause        -    194 

176,  Of  the  order  foir  replevin       -  *  -    195 

177,  Of  the  replevin,  in  the  nature  of  a  civil  hill,  hefore 

the  assistant  barrister        ^  •  .     199 

178,  Appeal  -  •  •  .    200 


BOOK  in. 

OF  OTHER  PROCEEDINGS  RELATING  TO  GOODS  DISTRAINABLE. 

CHAP.  L 

179,  Of  the  landlord's  claim  to  a  year's  rent,  when  the 

tenant's  goods  are  taken  in  execution,  kc  -    202 

180,  Of  the  incumhent^s  dmm,  ia  Irdand^  for  one  7ear*iB 

rent  of  tithes   •  -  «  •    204 

181,  Of  the  incumbent's  daim,  in  Ireland^  for  one  year's 

tithe  composition  «.  «.  •    205 

182,  Of  the  protectioii  of  ftrming  stocky  in  JBnffland, 

'  against  esecstioM  •  r  •    807 


• 


TITLE  IIL 

CIVIL  PROCEEDINGS, 

AT  THE  SUIT  OF  LANDLORDS,   AGAINST  TENANTS,^  AND  OTHERS. 

BOOK  I. 

PROCEEDINGS  IN  THE  SUPERIOR  COURTS. 

CHAP.  L 
Aakm  ex  eofdractiiu 

Ko.  Fife. 

CoYenaiit,  debt,  and  ttsstubprft. 

52, 769  After  an  irjectment  for  nofnptyinadt  of  rent  *  52, 75 

I889  By  the  aaugnee  of  the  rerernon  -  •  212 

184|  Where  the  hndlord  renews  his  own  estale  -  ih. 

185  Q)  Atngneee  iisble  to  the  eovenante  of  ii»  lessees       -  213 

185  (J)  Against  an  undertenant  ^  ■      •  -  ib. 

186y  By  ezecntokSy  %c»  -i  -  •  «  •  ib. 

187,  By  hndband  ,ytirB  tfcorify  he  -  •  ib. 

188,  By  tenant /lur  otr^  vcf         •  •  .  214 

189,  By  bishops, -^ftc  upon  translation  -  «  ib. 

190,  Debt  for  rent  due  upon  leases  for  lives  *  -  ib. 

191,  For*use  and  occnpation  •  •  .  215 

192,  For  an  apportionment  of  rent  to  the  representatives 

of  a  landlord,  tenant.f^r  Ufe  -  •    ib. 

198,  To  a  landlord  who  demises  for  life  -  -    216 

194,  For  doable  the  yearly  Value  W  lands  overheld,  after 

demand  made,  and  notice  in  writing  given  for 
delivering  the  possession    -  -  -    ib. 

195,  For  double  rent  against  a  tenant  not  delivering  up 

possesnon,  according  to  notice  to  quit  given  by 
fiini  •  «  •  •    217 


Mo. 

196,  For  double  the  value  of  goods  fraudnlently  removed 

to  avoid  a  distress  ...     218 

197, 198,  Pleading  and  evidence  as  to  deeds  of  lease  and  re- 
lease -  '  '  -     219 

CHAP.  IL 

Actioiu  ex  ddkio. 

I 

199,  Case  for  pound  breach  *  •  -    220 

200, 201,  For  waste  m  timber  trees  ^  ivoods  -    220, 22 


Mil 


IK  IL 


PROCEEDINOa  mSfMB  tK9fi1llOH  TRIBUNALS. 

CHAP,  t 
SuitSi  in  Irelftiid,  by  CM  BiB,  in  Oomiiwn  Cases. 

2Q9,  Before  nm$m%  bmfkmt       •  «  •  21^ 

208,  Before  ibe  <ihate)iw  «f  Ihd  ^essiona  of  tiM  pe^ 

the  county  of  Z>M&fin         «  *  «  SS2^ 

201>,  Before  the  recorder  of  the  city  of  Ih/bUn  ^  ibw 
-«^   Before  the  mayor  and  ijBaST^^t  the  ,aty  gf  Wofsir^ 

ford  .  •  .  -  207 

2Ktf,  In  the  manor  courts  «  -  •  22i 

CHAP.  n. 

ProceedmgeJ^  PmaUiss. 

206,  FroceedingSt  i^  Jrekm^  )ff  civil  bUl,  in  Enjftand 

before  juirtieea  of  the  pe^c^,  for  double  the  value 

of  goods  fraudulently  removed  •  *    225 

207,  Suit  by  dvil  hill  in  Jrdand,  fpr  double  the  yearly 

v)4ue  of  l^nda  AvioihAld  after  demand  made,  and 
notice  in  writing  given  by  the  landlord  for  deli- 
vering the  possession         .  «  .    227 


CHAP.  m. 

Phceedings  in  Ireland  rdaUye  to  the  Tenant b  Rights  in  Trees. 

Wot  -^      .      J.  ,  Pj^ 

ProTuionft  of  the  first  Beries  of  enactmento. 

208,  Sally,  osier,  he     Refpatay.^  timber      -  .     229 

209,  What  shall  be  deemed  timber  trees         -  -     230 
210—212,  The  tenant's  right  of  euttiag  and  the  landlord's  right 

of  purchasing  treies  so  registered        •  -  231 

Ftovisiopit  of  the  MCOBd  aeries  of  enactmoitB. 

218,  Itegistry  of  timW                 -                -  -  234 

214,  R^strv  of  coulee  enclosed                  -  .   •  236 

'  2lB,'  Ayofdimoe  bf  fmctident  registnes          -  '•  237 

216,  Registered  sale^    •                -                -  -  238 

217,  The  tenant's  right  of  cutting  and  the  landlord's  right 

of  purchasing  trei^  ifto  registered        -  -    239 

218,  Proceedings  against  tenants  who  unlawfully  injure 

trees,  kc  -  * '  '  -        •        .  .     241 

.     ■         ■  ;  rf    ..•  • 

•'■'••  .  •   . . 

CHAP.  IV. 

roceedings  in  Ireland  relating  to  the  Burning  of  Land. 

219,220,  By  way  of  civil  bill  .for  the  penalties  given  by  the 

statutes  ....    248—249 

221,  By  distress,  action,  or  suit  by  civil  bill,  for  penalties 

under  covenants  ...    252 

222,  Prdrisions  as  to  the  right  of  entry  to  survey,  and    ^       <^  *  * 

the  appeal  in  cases  of  civil  bill  -  -     ib. 

223,224,  Frooeedfaigs  befoie  justices  of  the  petce,  by  infor-'  ' 

nation  .    -  -  -  -    253—256 

225 — ^227,  ProviiiofM  m  td  the  siirrBy  and  amonitt  of  penalty 

imposed  by  statute  •  -  -    260,261 

228,  Firomjbns  as  to  the  proof,  of- the  title  of  the  party 

•  who  sues  -for  the  penalty    *        •        *  -    262* 

E 


CHAP.  v. 

No.  Ft«e. 

229,  Proeeeaingi,  in  Inhmdt  agaiiMt  taunts  te.  entar- 

ing  into  unhwfiJ  ccwnbinitioiMi  -  264 


TTTLB  IV. 

CRIMINAL  PROCEEDINGS, 

AGAINST  TENANTS  AND  OTHXBS  fOB  INJORIES  AFRCTIKG  THE 

RIGHTS  OF  LANDLORDS. 

BOOKX 
CHAP.  I. 

h^uries  qffiscting  Oe  Bigki  cf  Dmiresi. 
230,  Reecne  .  ^  .  .    267, 297,  c. 


CHAP.  H. 
If^uries  m  Hie  Nature  qf  WasU. 


231, 232,  Destroying  dwaUing  Imnms,  Imildingi,  he.  a  miade- 

mettior  -  .  (26S— 272)    297,  d. 

233,  IVoeeedings  before  magistrates  to  profent  waste  in 

dwelling  hooMs,  buildings,  he     .     -        <273)     297,  e. 

234^  Jurisdiction  of  courts  of  equity  over  the  ofdsis  so 
made  by  the  magistrates    -  (276) 

235,  Saving  of  the  landlord's  rights  -        (277)    297^  h. 

-"^  Forcible  entry  and  possesstoB  -  •    277-^280 


TITLE  v.    ♦ 


THE  TENANTS  REMEDIES 


AGAIUflT  HIS  LANDLORD  AND  OTHERS. 


BOOK  I. 

THE  tenant's  remedies  AT  LAW. 

eHAP.  I. 

Actions  ex  contractu. 


Vo. 


236,  AgMUBi  the  aasigiiee  of  the  reirenioii 


281 


GHAP.  II. 

Attkms  ex  ddictOi 

87y  88|  89,  TBe  tenant'^  actioa  for  mesne  profits,  where  he  has 

heen  ericted  on  a  presumption  of  the  death  of  the 
person  on  whose  life  his  estate  depended,  who  is 
proyed  to  have  heen  living  at  the  time  of  the 
eviction  •  .  •  t> 

237,.  Landlords,  when  not  tre^Mssers,*  ah  initio 

238,  Pleading  the  general  issme      •  .  • 

239,  Tk  tenant's  remedy  by  action  or  dvil  Inll,  in  Jiv- 

kmd^  where  his  goods  are  distrained  by  a  snpe* 

nor  landlord,  after  he  has  paid  all  rent  dne  to  his 

immediate  landlord  ... 

"^-  Remedy  by  writ  of  mesne     ... 


89—92 
283 
283 


284 
297 


zzzn 


BOOK  n. 

THE   tenant's   remedies    IN    EQUITY 

CHAP.  L 

■ 

For  a  Renewal  qf  kis  Lease. 
Of  the  Practice  by  Petition  where  the  Parties  are  vsndar  Disabil^. 

No.  Fige. 

240,  In  Ireland^  where  the  landlord  under  covenant  to 

renew  is  an  in&nt,  turn  tompas^  he  -     287 

241,  In  England^  where  the  tenant  is  an  inliuit,  lunatic, 

or  feme  coyert  -                -            -    -  -  289 

242t  Or  the  landlord  a  lunatic        -                -  -  291 

243,  Relief,  in  Ireland^  againat  lapse  of  timet  Tenantry 

act   -                -                -                -  -  298 

CHAP.  n. 

244—246,  Of  the  relief  where  the  tenant  filee  a  hill  to  redeem 

and  of  injunctions  ...     294-^296 


CHRONOLOGICAL  TABLES. 


A  CHRONOLOGICAL  TABLE 


or 


CONTAINED  IN  THIS  WORK, 

^"^ICH,  BT  VARIOUS  ACTS   OF   PARLIAMENT,   HAVE   ALSO   BEEN   ADOPTED   IN 

I 

IRELAND,  (a) 
*T1m  Scitutcs  marked  thus  are  only  abridged,  or  merely  referred  ta 


ftl|Bih  8lalut0iL 


AtT  ^H^  Ckaria* 
'"•Ulll.rtrt.  I.e.   10. 

C  Sf.« 

-^  c  36.* 

«  Hai.  III.» 
*'  Hca.  IIL 
^Kaf.  tMip.  tNC. 

«H«ullf.c  1. 

• —     c.    2. 

— ^  c    3.   Part  A. 

— —  Fart  B. 

*-*  c.    4.  FtotA. 

— —  Part  B. 

— —  €.    9. 


Irltb  statutes. 


Not. 

95 

♦% 

— 

** 

5 

♦% 

— 

♦% 

94 

«% 

I    »7 
114 

«% 

154 

%% 

96 

•« 

133 

«% 

189 

** 

98 

Vagm. 


101 
8  n.  (a). 
8 


103  n.  (a). 


98 
102 
127 
168 
101 
141 
140 
105 


Sabjfict  Matter. 


Undue  distreM. 

Tenure. 

Condition.    Mortmain. 


Suit  of  Court. 


Wrongful  distreaaef. 
Suit  of  court. 
Distrcia  out  of  fee. 
Replerin. 
Undue  dittreai. 
Impounding  distreat. 
ExccasiTe  dittrott. 
Suit  of  court. 


(•)  By  a  atatote  of  19  £dw,  II.  It.  it  ia  laid,  (tee  note  to  Sir  Hichard  BolHm*s  Edition  of  the 
M  rtatnta;  I  Gabb.  Dig.  Preftcey  p.ix.)  ib^  English  sUtutei  of  Merton,  SO  Hen.  III.;  of 
^ofak  1,  S  JBrfw.  /. ;  of  Gloucester^  6  Edw,  /. ;  and  Westm.  8,  13  Edw.  L ;  were  all  omiriBed 
r  the  parliament  of  Ireland.  By  tlie  8  Edw.  IV.  Ir.  c  1,  all  statutca  and  acti,  made  by  autlMirity 
'|«fiBBcnt  within  the  realm  of  Snglmndf  were  ratified*  and  confirmed,  and  adyudged  by  the  par^ 
■a«  of  Irekmd,  in  tbeir force  and  efftet  from  the  6th.  of  March  then  laat  past,  (A.  D.  1468) ; 
d  by  tfw  10  Mem.  VII.  Ir.  c.  88,  it  waa  ordained  that,  *'  alle  itatutes  late  made  within  the  realm 
Ei^ftmdf  concerning  or  belonging  to  the  conunon  and  publique  weal  of  tlie  mme  from  hence- 
tk  be  deemed  good  and  efitetuali  in  the  law ;  and,  orer  that,  be  ncceptyd,  used,  and  executed, 
Mm  thia  land  of  Ireland,  in  all  p<»ints,  at  «ll  timea  requisite,  according  to  the  tenor  and  eRbet  of 
ame ;  and,  over  that,  -^—  that  they  and  ereiy  of  them  be  autboriied,  proved,  and  confiraaed  in 
bad  of  Ireland.  And  if  any  estatute  or  estatutes  have  been  made  f*  within  thia  aaid  land, 
I  to  the  cootraryi  tbey  and  cycit  of  them  ■■  be  adnuUedJ  revoked,  voyd,  and  of  none 

:tiBthelaw.**  ,  - 


•  •• 

XZXVIU 

EngUih  aututet. 

5S  Hen.  III.  c  15. 

c  21. 

c  83. 

H^eUmimter,  1. 

3  £dw.  I. 

c  16.  Put  A. 

FtttB. 

c  17. 

c  2S» 

GUmc€tUr* 

6  Edw.  I. 

c.    4. 

c    5. 

Slat,  de  Virit  RsUgiotis. 

7  Edw.  I. 

lUt.  S* 

WiniMMtieTf  Sa 

13  Edw.  I 

.  Stat.  1.  c  8. 

Part  A. 

_.. 

FkrtB. 

Parte 

PartD. 

—- . 

c    9.* 

Oi  14» 

c  91. 

c.  85* 

c  S9» 

c  36,  c  37. 

c  41.  Pfert  A.« 

- 

PtetB. 

Tables  qf  the  StaMes^ 


WttimintteTf  3. 
Quia  Emptores  Terrarum. 
18  Edw.  T.  itat.  I.  e.  1. 
—  c.  8« 

~  c.  3. 

80  Edw.  I.  Stat.  8.* 
87  Edw.  I.  Stat  3.* 


jirlieuii  Mper  Cartas. 
88  Edw.  I.  Stat.  3.  c.  18. 
-; —  Part  A* 
Ptot  B. 


ArtieuH  Cteri. 
9  Edw.  IL  itat.  1.  c  9. 
17  Edw.  IL  c.  6. 
See  tlol.  t€mp%  iac. 


115 

151 

I 


134 
116 
155 


10 
IS 


6 


160 
164 
157 
169 


11 

4 
7 

9 
13 


14 
15 
16 


183 
130 


117 


188 
166 


148 
198 
169 
101  D.  (a). 


8 

5 


175 
181 
178 
187 
116  11.297 

5  n.  (c). 

4 

8 

9 
101 

8 

5 


6 

7 

8 

5  n.  (c). 

8  n.  (a). 


154 
140 


188 


Distress  out  of  the  ft 

ReplcTui. 

Feudal  juriidictioa. 


Imsoundinf. 
Distress  out  of  the  ft 
Impounding. 
IMU. 


Ceftavii. 
Waste. 


Mortmain^ 


Reeordaru 

Limitation. 

Pledges  in  replertn* 

Second  deli  veranoe. 

Writ  of  Mesne. 

Waste. 

CesiavU. 

Condition*     A^'ifwtt 

Mortmain. 

Debts. 

Contra  fortnam  coi 

CesMovit. 


Tenure. 

Apportionment. 
Mortmain,  &c 
Waste. 
Mortmain. 


Beasta  of  the  ploog 
Excessire  distress. 


Fte  of  the  church, 


IMei  qftke  StaMes. 


ZXXIX 


tmporii  InariL 
n  de  Seaeeariom 

Fut  A. 

FkrtB. 

FtotC. 

FtotJ>, 

•  •tat.  8.* 

•  itat.  5.  c  17. 
«e.  15.* 

tet.  1.  c  7^ 
i.   «.• 
.    S.* 
.  1«.* 

c8». 
C  9*. 
C5.» 


liWi 


Mot. 


138 
149 
12S 
180 


156 


8 

9 
8 


146 
158 
184 
141 

8  -lu  (a). 

8  n.  (a). 
17S 

8iu  (a). 
877  o.  ?a). 
877  ii.(a). 

1 

8 
877  11. 
87811. 

5  n.  (c.) 


aiil4«t  Maltv. 


Impoandiiig. 

Sak  of  dmea. 

Beatto  of  the  ploogfa,  &c 


XtBora. 

Biortmain.  [plerin. 

Copuif  and  eilgeot  in  re- 

Tenura. 

ForciUb  entry.         ^ 

FofdUa  cBtiy. 

Feudal  juriidiGtioik 
Fmdal  juriadiocaoo. 
Foitible  entry. 
Foralbit  detainer. 
Wast*. 


IL 


CHRONOLOGICAL  TABLE 


OF 


CONTAINED  IN  TIHS  WORK, 

WITH   IIBFEREN.CX8  TO  THE .  CORaESPONDIKa  IRISH   8TATUT1 


EngHah  Staliitei. 

Iridi  Slatuttt. 

7  Hen.  VIII.  c    4. 

fl.     I. 

21  Hen.  VIII.  c.  15. 

s,     1.) 

35  Hen.  VIII.  mm.  1. 
c  IS.  1.     1.            7 
*%    8.     8.  Put  A.3 
'^    8.     2.  Part  B. 

21  Hen,  VIII.  c.  19. 
s.     1. 

-  8.  3. 

-  8.  3. 

8.  4. 

-  8,  5. 

23  Hen.  VIII.  c.  H.* 

c.  15.* 

32  Hen.  VIII.  c.     2. 

8.      4. 

-^—  8.      6. 

8.       ?.• 

8.       8.* 

-  8.      9.* 

8.    10.* 

8.    11.* 

32  Hen.  VIII.  c.  34.7 

8.      ].( 

8.       2.  * 

8.      3. 

32  Hen.  VIII.  c.  37. 


33  Hen.  VIII.  c  11.  s.  1. 


33  Hen.  VIII. 
c. 

««  8.  2.  Part  A. 
^  B.  2.  Fan  B. 
%%     8.     3. 


en.  VIII.  seas.  1.    ) 
;.     7.      8.      1.  5 

! 

15*  > 

17»J 


105 
173 


106 


10  Car,  I.  8688. 2.  c.  15* 
*****         c. 


10  Car.  I.  8es8.  2. 


**    c   6. 


8.       4. 

8.      6. 

8.       7.* 

8.   a* 

8,      9.* 

8.  ia» 

8.  !!•. 


166 
174 
166 


10  Car.  I.  8688.  2. 


165 


!ar.  I.  8688. 2.  7       17 

«%     c.     4.     8.     1.  3     183 


c.  37.7 
8.  1.  j" 
8.     2. 

8.     3. 


**         «•       8.     2. 

**  ^*         8.      8. 


10  Car.  I.  8es8.  2. 

*<*  C      5.      8* 

*^  ** 

♦%  ♦*  8. 


8.      4.     I 


*«      s. 


] 

■} 


2. 
3 


236 


107 
186 
107 
108 
187 
109 
188 


117 
192 


119 


183 
198 
184 

278  n. 


181 


] 


against  fri 


againit  ter 


Form  of  kw 

Avowry — ca 
Avowry^pU 
prayer. 

Forcible  entr 


9 
212  • 
281 
282.  n,(b.) 

120 
213 
122 
123 
213 
123 
214 


i 

! 
! 
J 


ATOwry— lin 


Actions,  &c 
neesof  rev 

Actions  agai 
neeaof  rev 

Rent— execw 

fFales. 

Rent.     Huab 

Rent     Tenai 
autre  vie. 


ilMes  ^  tkt  SMMes. 


xU 


— ^  •.      f. 


I.    s. 


I 


I.e.  16. 

—         •.     4. 


Ilk. 


I.e.fl5. 
t.    1. 
a.    S. 


} 


K)  Car.  I.  am.  8.  c  35. 

«.    1. 

— ^  a.     B. 

a.     5. 

IdCbr.  I,  MH.3.C.  IS.* 


10  Car.  I. 


9.e.  6. 
a.  IJ.*) 
a.  !$.•  J 
a.  14.    ij 
a.  15.   i 


a.  a. 

4.  4. 

—  fc  «. 

— -.  a.  10. 


a.  1.   *> 

••  «•  i 

• 9.  5. 

— ^  a.  4. 


-—  a.  1. 

^— -  s.  t. 

aw  «•• 

— -  a.  4. 


OOv^ILe.  ^ 


i»Gv.II.e.^.i.e. 


IWOLft  V.flcakl. 
6    5.      a^     !• 
—        a.     S. 


15  Car.  I.  c.  S. 

-  a.     K  J 

8.    i.  3 

14,  15Car.  ill.c  19. 

aa.  I,  S,  3,  4. 

-*—  a.     5. 

-«^         a.     $. 

8.     9. 

— ^  a.  10. 

-  a.  11. 

a,   1». 

7  Wai  III.  e.  82. 

a.     I. 

%.   a. 

-.—  a.     S. 


135    1 
139 

152 


2S 
162 


21 


i 


7  WilL  III.  c  8. 

a.  I. 

a.  2. 

3. 


7WilL  III.  c.  17.  s.  7. 


100 


170 

171 
172 


87 
88 

89 


33 


149 


143 
146 

167 
278  n. 


28 

178 


14< 


108 
110 
110 
HI 
111 

111 

112 


189 

191 
192 


SiiUact  Matter. 


\ 

I 

I 

( 

I 

I 

I 
I 

\ 


Pound  fc 

Replenn.  SbentTa  •£- 


Foidble  entry. 


Entry.    Limitation. 


Li 


f 


1 


89 

SO 

91.  n.  (a.) 

91 


34 


160 


i 


Forfflitiir^   Tenant!  of 
crowti  luida. 


Military  tenures. 
Homage. 


Aenta.    Senrit 
I^nea>for  alienation. 
Flrank^drooigne.      Co- 
pyhold. 
Titles  of  honor. 


Rcplerin.    Nonsuit. 

ATowry.     Demurrer. 
Dittfesa. 


Cestvi  que  vies* 
Challenge. 
Murder  of  Car,  /. 
Mesne  pro6ta. 


Sanday. 


Appraisement  and  sale 
of  distress. 


4xlii 


Tabtes  (fthe  SkMes. 


i^iigi^pK  at^^f— ■ 


SWill.&M.  •ess.I.c.i. 
8.     3. 
s.     4. 

7,  8  Wm.  in.  d  57.* 


4  Ann.  c.  16.  » 

See  the  next  tUtute. 


4, 5  Ann.  c.  3.  s.  4. 
s.  5. 
t.  -9. 
s.  la 
s.  19. 
s.  82. 


7  WilLIU.c  S8.M.4,  5. 
«%«»  s.     6* 


38  Oco.  IIL-c-  31.* 


8  Ann.  €•  VB(i^}. 


'  9  Anni  c  8. 


1. 


s.  8. 

1.  3. 

t.  4» 

t.  5. 

1.  A> 

I.  T.J 


4  G«o.  II.  c.  28. 


I.  1. 

8.  2. 

«  3« 

8.  4* 

8.  5. 


II  Oeo.II.  e.  19. 

8.  1. 

8.  2. 

8.  3. 


8.       4.^ 

8.     5.V 
8.     6.3 


6  Ann.'C   10.  8. 

•***  8. 


s.] 

8.      9.     ) 

8.  10.  y 

8.  17. 

8.  80. 


1. 


8. 

a, 
a, 

8. 


il 


5. 
6. 
7. 
8. 


11  Ann.  c  2.-8.     1. 


8i.  2,  3 

8.  4. 

s.  5. 

8.  7. 


•1 


i 


5  Gco.'II.  c  4.  8.4 


■\ 


15  Geo.  ni.  c.  8. 

8.  1. 

8.  8. 

8.  3. 

8.  4. 


! 


186 
199 


161 

19 

168 
845 


179 

118 

190 
118 

lis 

179 


194 

25 

34 

^47 

49 

37 

50 

101 

18 

111 

184 


119 
196 

206 


135 
280 


«n-W 


177 

13 

180 
895 


808 

199 

8U 
130 
186 


816 

85 

35 

46  47 

50 

38 

51 
118 

11 
125 
212 


130 
218 

285 


{ 
{ 


{ 

i 
1 


DiBtre88.  Loo 
Pound  brencli 


MortPMiiWi 


Flending 
ten.     Cost 

Attornincntsi 

Actions.    lii 
Injunctions. 


Landlord,    fi 
Tear*8  rent 

FrmidoleBtrt 

Ddit  forrenl 

fbr  life. 
Fraudulent  n 
Distress  aftei 

nation  of  li 
RjgfaU4>f  the 


Action  for  d 
lue  against 
iog' tenant 

Ejectment. 

Service. 

Redemption. 

Redemption. 

Staying  proce 
relidf  in  eqi 

Rents  seek. 

Renewal  of  1 
intervt. 


Distress.  F^ 
remoYal. 

Debt.  Fraw 
•movaL      f 

Proceedings  I 
gistratesb  & 
anient  rem 


(a;  Vulfo,&14. 


Tables  oftheSMuies: 


sdiii 


II  Geo.  II.  c  19. 

ft.     7. 


ft.     & 


s.    ^. 


15  Geo.  II.  c.  8.  ft.  5. 
56  G«o.  III.  c.  88.  ft.  15*. 


1(X 
11. 


i.  IS. 7 
ft.  13.S 


t.  14. 

ft.  15. 


1.   16. 
t.  17 


:{ 


19* 


Ixiib  Statotet. 


15  Geo.  II.  c.  6.  lb  6. 

%«.      Sft.  7.  8. 

«%    ^%    «% 

83,  S4  Geo.  III.  c.  46. 8.3. 

83, 24  Geo.  III.e. 46. 8. 1.  j 


1.5  Geo.  II.  c  8.  s.  9. 


t.  19.  > 

ft.  sas 

ft.  4tl,  11*5  Geo.  II.  c  8.  a.  lOL 
ft.  88.  85  Geo.  II.  c.  13.  s.  4. 
ft.  89.   36  Gea  III.  c.  38. 


»  Geo.  II.  c.  31. 


11  0«Q.III.  e.  80. 


^  Oco^  III.  6. 5a 

5^  6«p.  ILL  c  58. 

57  0«o.m.c  98. 

lGta.IV.c.  87. 

a.  1. 
i.  8. 


3— «-i 


I  Geo.  IV»  c.  87. 
«%      ft.  1. 
«%       8.  8. 

«%    98.  3. —8. 


180- 

181 
127 

188 

137 

20 

36 

191 
103 
198 

SB 

108 
195 

237 

2.S8 
168 
159 

241 

842 

162 

54 
150 


84 
85 

86 


13» 

133 
137 

139 

144 

13 

37 

215 
114 
805' 

53 

113 
217 

288 

283 
186 
174 

289 

291 

207 

54 

161^ 


84 
86 

87 


Distress.    Breaking 

open  booses. 
Distress.  Commons* 

Ways. 
Distress.    Growing 

Crops. 
Distress.      Notice  of 

place  of  deposit. 
Impounding  on  the  pr^ 


1 


Attornment, 
i^ectmcnt.    Landlord. 

Defence. 
Use  and  occupation. 

Rent  Apportionment. 

Desertion. 

Magistrates* 

Double  rent.     Notice 
toqoit. 

Landlords  not  trespas- 
sers ab  initio* 

Pleading  general  iaio* 

General  avowry. 

Replerin  bond. 

BenewaL   Tenant.  In- 
fknts,  &c^ 

Renewal—Landlotd: 
Lunatic. 

Farming  stodc    Exe- 
cution. 


Desertion. 


Diatr^  for  amaljL 
rents.    Costs^ 


Ejectment     Orerhold- 

ing  tenant 
Mesne  profits. 
Special  undertaking. 
Hecognicance.  Wak$* 
DouUe  costs. 


IIL 


CHRONOLOGICAL  TABLE 


or 


CONTAINED  IN  THI8  WORK, 

WITH   RSVEREVCES  TO  THE   CORRESPONDING  ENGLISH  STATUTES. 


IiWi  Stottiiec 


35  Hen.  VI.  c.  S. 


15Edvr;  IV.e.1. 


18  Edvr.  IV.  c.  1. 


S3  HeiuVIILscfls.  l^  7. 
"^     s.      1. 
««    8.    2.  Part  A. 
«%    s.    9.  Part  B. 
*^     ••    3. 


•^  e.  11.    1.    !• 

•^  e.  13.  1.     I. 

«*  8.  9.  Pkrt  A. 

«%  a.  2.  F^rt  B. 


Engltab  SUtoUfc 


SJ  Hen.  VIII.  c  19. 
«%  M.  1.  S. 
««.  a.    d. 


a.     4.    > 
8.     5.    ) 


81  Hen.  VIII.  c.  15,  7 

•*%  88.   I,   2t  9.    5 


10  Car.  L 


8.  c.  4. 

a.     1. 

8.     8. 


*♦      C  O.    8.       1. 

%«.  s.     8. 

**  8.      3. 


7Hen.  VIII.e.4.8. 1. 
««  8.     8. 

««  8.     3. 


Not. 


84 
118 


138 


144 


166 
174 

166 


106 

105 
175 


38  Hen.  VIII.  c  34. 
««  8.     1.    I 

«%  a.    8. 


««      c. 


37.  s.     1 

8.       3 


•i 


17 
183 

836 


107 
186 
108 
167 
109 
188 


28 
186 


141 


155 


183 
19S 

184 


119 

117 
198 


9 
818 

881 


180 
813 
183 
813 
183 
214 


i 
i 
i 


,  Entry, 
lawa. 


DiHiiM,    ^ 


Fonn  €■  avowij* 
Avowry.     Coata. 
Avowry.    Fka*    Aid- 
prmyw. 


R«eof«ror» 


i 
} 


again8t  flreeholdea. 
Avowry.     Coal8» 


ActiooBy  &€•  by  ttsig 

nec8  of  revendona* 
ActioBt  agiin8t  ma&g 
.  neea  of  reverriona* 

Rent«     Executor. 

Bent.    Hu8lM»d. 
Rent.    Tenint  jmrm 


TiMa  <f  tt  SUtda. 


».— 

>«AaHtM> 

^ 

^ 

"  11   I  ■  II  1 

0  Ctf.  L  8m.  8. 

IS  Hm.  TUL  c.  9. 

-     fc  «.■.    4, 

:     i  f . 

-»                   (.6. 

-  t.     7,» 

—  ■.8.* 

■.     9.* 

-  1.  to.*, 

—  •■   II. 

B  Bm.  TIIL  c  1*«1 

1       -               b  I&*/ 

'^            a.    8.* 

•.ft.* 
i-Mk- 

«.  11*. 
-    e.  13.- 
*    «..  17.* 

165 

181 
978.  tt. 

AvMrrj.     LimUMion. 

F<«dUiM.r. 

'CKLSW.S. 

-   e.  IS. 
W   tl  Ov.  L  «.    7. 

BIEII>.cll.               1 
11  Jao.  L  «,  15.             / 

14« 

9T8.n. 

155 

lOT 

lMUt.M7. 

—               c.  18. 

Cte.I.c9. 

■1  Jac  L  c  SS. 

-.            •.    I. 

—                lb  'S 

:    "•  ';  1: } 

SI 

"      { 

CwmtlMfa. 

•   U0K.ILC1S. 

-.    I.  •) 

:     rS:l 

ItCw.ILcSfci.    1. 

100 

lOS 

MHi^rTmrn. 

..4.3 
-               ..5. 

—                   1.     4. 

- 

no 
no 
III 

*>         s  n. 

«                    ■.6. 

I 

111 

119 

Fraak-alnioiinic.  Gt- 
pyhold. 

*            •>  U.' 

«                   ■.   10. 

— 

Titlni  of  honor. 

<-.    i^lOi* 

_     _     _ 

- 

190  ■.{,){ 

-,«.              b     8. 

1.     3. 

is,i9Cn  JI.cii. 

-.                 u     3. 
«                   1.     4. 

88 
89 

89 
90 
91 

«  &  11.  «.    X. 

9C».Iia,T.  *.   c 

8S 

34 

Su«k,. 

«  c.  8S.  fc     1. 

i.  a. 
■■'Ik 

•.4. 
*.    5. 

I9  0W.II.C.7.V.1,  S. 
-               1.    s. 

"•                   •.4, 
3Wm.&M.«>i  1.     1 

:  -'■tv 

ITO 
171 

na 

136 
U9 

189 
191 
19* 
1S5 

389 

BcidtTU.     KoDMit. 

Atowt^.     DmnuTcr. 
SMwddbmM. 
LooMoon.    DiMn>^ 
PoandteMdL  Ewi«>. 

■ncBLbfi* 

^;-       -r-        - 

- 

SS3.IW 

finullMu. 

xM 


Tables  ofOm  Skiniesi 


10  wai.  III.  c  IS.* 

S  Ann.  c  18.  s.  1.* 
4  Ann.  c  9.* 


6  Ann.  c  10.  s.  4. 
*«  8.  5. 
««^      s.  9. 

««.    1.  la 

«%      t.  17. 

«»      s.  80. 


9  Ann.  e.  S%* 


9  Ann.  c*  8. 


8.  U 

I.  2. 

I.  S. 

I.  ^ 

t.  5. 

I.  6. 

8.  7. 

1.  8. 


1 1  Ann.  c«  8.  t.  I. 

««     s.  8. 

««      s.  4* 

**      s.  5. 


«*                   8. 

6. 

**                    8, 

7. 

*%                    •. 

8. 

•«%     C.   S*   8. 

1. 

««              s. 

8. 

2  Geo.  I.  c  8.* 

•*  c.  ll.» 


4,  5  Ann.  c,  3.  a*  4.  1 

%«•  %,    5.    \ 

«%  8.  9.  7 

*%  8.  la  3 


8.  19. 

8.  88. 


8  Ann.  c  18  (•)» 


8.  1.  J 

8.  8.  1 

8.  9.  3 

8.  4. 

8.  4. 

18.  6,7. 

8.  8. 


161 

19 

163 
845 


4  Geo.  IL  c.  88.     \ 

^  8.   1.  C 

**  8.   8.  ) 


179 

118 

190 
118 
113 
179 


8.  3. 

8.   4 


j 


8.   5. 


194 

95 

34 

45,57 

49 

37 

50 

185 

101 

48 


240 
840 


803 


889  a. 

888  n. 

889  n* 


177 


180 
895^ 


889  n» 

808 
803- 
189 

814 
189 
126 
803 


816 

25 
35 
46,47 

50 

38 

51 
813 
118 

49 


887 
888 


{ 


Flantinf. 
Civil  bills. 
Plaming. 


Ftending  sdTcral 


\ 


{ 


AitBrnopieota. 

Actions.  Hmkstioif 
Iijunctions. 

Planting:^ 


Lmdlofd.    Sheriff 

Year's  rent* 
AffidnYiU 

FhuidulettI  remotn). 

Debt  for  rent  oo  Icmo 

for  life. 
F^nudoleiit  raaiOTal. 
Distress  after  ddsnn 

natioo  of  lease. 
Bigbu  of  the  crown. 


Action  ibr  douUo  t 
bie  ageinst  oveiiiol) 


Iiyun 


190  n. 


wj 


57  nn.  (c,  d)  ^ 
70  n.  (a) 
888  n. 
23S 
^260. 


Senriee. 

Redemption. 

Redemptioo. 

tion. 

Staying  proceedings. 
Relief  in  equity. 
Assignee.    Covenant. 
Rente 
InftnlBi 


RcnewaL     Guardran. 
Lonatica»&c» 


County  palatine  of 
lypperafy. 

avil  bills. 

Appeals*     Jttrisdic 
:   tion  of  Chairman  o 


(A)Va]80.cll 


*                                                   • 

i^iglidi  BliitiilaiL 

No. 

»lf«t 

4  Gcob  L  c.  5.  &     1   \ 

%^ 

«% 

«% 

26 
^30 

27 
267. 

{ 

Ejectment. . 
Rescue 

<^                8.     3    ) 

.     ■'•  •  ■' 

- 

-J 

27 
46 
51 

29 

47 

.     52  . . 

{ 

ISjectment.      Rlderop- 
tion« 

««                t.     6 

■^ 

"**• 

«« 

48 

49 

Infante. 

46eo.Lc.S.«.     1 

*♦ 

.  «>« 

98 

.     31 

^ectment. 

«%              i.    S 

«% 

«« 

'^' 

38 

39 

Prhrilege  of  parluunent 

«*              1.    S 

^% 

%% 

«« 

44 

45 

Writ  of  error. 

t..  4   1 

.  ~- 

- 

«« 

47 

48 

• 

Ifortgagen.    Bflgb- 
.      try. 

•    ^**             ■  »?    * 

^^ 

«« 

«« 

146 

157 

C 

Distress.  Appnuaement. 
Notice  that  ejectment 

.^              1.    7 

«% 

%% 

«* 

32 

34 

i 

is  broagfat  for  non- 
payment of  rem. 

«%                  8.     8    ^ 

■ 

• 

c 

^^^»  _^     

■    '-•*.•»     .  *     9i> 

•% 

%* 

%* 

141 

151  . 

i 

Rescue. 

*•  •               •                       •  ■ 

1 

• 

I 

MagittratfBi 

^B96.Ut.€.l    4« 

» 

*« 

-•* 

.  — 

57  nm  (c. 
226,11. 

d.) 

Civil  Bilis. 
Appeals. 

•* 

** 

— 

1^8 

173. 

Replevin  bonds.  , 

^      c8»    ' 

«% 

- 

~ 

— 

229,  n. 

Planting. 

1  Gfo.  it  G.U* 

«« 

«« 

~  c 

57  nii.(Cid.)  C 

CIvU  Bnis.     A^k^s. 

%<%  . 

<«% 

~    5 

303 

282 

i 

Chairpnan  of  county  of 

-^ 

** 

~    t 

226,11. 

I 

Dublin. 

3  Get.  II.  c  9. 

» _ « 

* 

/  ^ 

>   -k                    *.« 

f 

*%                 8.      3* 

«« 

«* 

«% 

153 

167 

Barouy  clerks. 

-^    •  .        8;     4  '\ 

«% 

«« 

A« 

153 

168    • 

• 

Replevin*    Sheriff's 
Deputies. 

.^6m^ILc4. 

\                      ■  - 

8.     i 

«« 

«« 

%« 

^9 

32     * 

E^jectiiienL 

8.     8 

• 

•«* 

«,^ 

52 

52 

Landlord's  remedies. 

«*                 8.    .3 

«*. 

«%    • 

M, 

39 

39     . 

Evidence.  Counterpart. 

*»                   8,      4 

38  Geo.  If.  c.  28. 

• 

.8.     6< 

18 
184 

.     11 
212 

{ 

Reversion. 
Renewal 

8.      3 

• 

«i% 

/ 

344 

295 

Injunctions. 

*%      c  9* 

♦♦ 

~ 

— 

229»ii. 

Planting. 

9G«^II.  d5. 

-  • 

• 

t 

8.      5 

«« 

«^ 

*• 

167 

185 

Form  of  avowry. 

ddvii 


fWfo  ^Hm  SkdMki. 


9  Geo.  IL  e.  5. 

0 

^       c.  7» 


11  Gco.ILc.  15. 


%«    u  15.«.    1* 


15  0«o«  II*  a  8. 


11  Geo.  ILct  19. 


a    6 

I.     8 

4.     » 
^  10 


} 


17  Geo.  II.  c.  8. 

%«  1.  1* 

«%  e.iat.  1 

««  ^8 

%«  1.  S 

%«  fl.  4 

«*  4.  5 

%«  L  6 

«%  I.  7 

«%  n.  8  9* 


S5  Geo.  IL  C  12. 


S6  Geo.  IL  c  24. 

«%  8.  64 


-  -  -{ 


.'} 


«%  n.     4^  5i  is 

-^  e.    8 

%%  1.  ID 

««  ti  11 

^  .    .          A.  18 

««  ik  91 


{ 


17  Geo.  II.  c  8.1.  1* 


197 


no 

189 


119 
196 
S06 
121 
157 

80 

108 
195 
858 


^19 
819 
819 
819 

881 
888 


819 
185  n.(e) 

88911. 


185  n.  (a) 


184  D.  (a) 

184 
214 


150 
818 
225 
133 
144 
15 

lis 

817 
883 


{ 


185  n.  (a) 


848 
850 
850 
850 

858 

252 
853 
848  n. 


878  D. 


87911. 


185  n.  (a) 


and 


Tlnbar. 


Bent.  Bi^iopi. 


Dirtieii.    FhM«inli 


Debt     Fraoduknt 


IcntiemovaL 
Dietim.    Coniinom 

Wayi. 
ImpoiiiHliiig  oo  tin 


AttonuDeot. 

Double  iwK.    Nolk 

ioiqiiH. 
Pleading  geoenl  iii 


Bttrning  land. 
Ctvil  bin  Ibr  penalt] 
Limitation  of  lutt. 
,    Superior  laadloida. 
/;   Covenants  againat  In 

X       «P8' 
•   8iirvey. 

Appeal. 


FoffdUe 


Forcible  powcaiion. 


I  I 


•   *         t■^ 


V  r 


Tbftfet  ftfOe  Skiiau:* 


zlit 


tm 


>eQ.  IL  c  15. 


••    1 


t. 

9 

'  * 

'1. 

9 

• 

8. 

4   ■ 

8. 

5 

II. 

C   14* 

II«rC   8. 

8. 

10» 

IS. 

flu  i. 

s 

A  8^  &Ci 

Bi^Ui  ftatirtw 


11  Geo.  TI.  c.  19.  8.  82. 


c  16* 


XIL  c.  5. 


.     <S.    17.   8. 

3 

n^ 

4, 

5 

BA.  UX  c  891 

■•*             f. 

1 

••            •• 

8 

-^            ■• 

0 

^   €•  34.  i.  59* 

OMI.IU. 

8«M0M.ia 
.  €  Gti.  in.  c  la 

**  «•  17.  t.  I 

•^      8.  8 

**       8.3 

-^      8.  4 

—       8.  5 

^        8.   6 


30 

33 

40 

40 

168 

166 

147 

158 

829 


2  04 


198 

820 
285 


223 

223 
223 


124 


185  n.  (a) 


185,  n.  (a) 

264 
864,  n. 


.185,  iu(a) 


70  n. 
883 


819 

251 
260 


:.{ 


{ 


Siifaieet  Matter 


CItU  bill.     Oreiliold. 

ing  tenant.     ^'^ 
Ejectment 
ETidence.     Arddes. 
General  avowriea; 
I>i8tre88.     Sale. 


.     :  •  r    . 


Unlawftil  aombinadona. 


Recorder  of  dtj  of 
Dublin.     Cml  bill 


.  .  :   .».■-  y    i 


253 

256 
256 


135 


i 


and 


Burning  land.    Under- 
tenants. 
Burning  land.,  Maxn^* 


Burning  land.     Infor- 

finrmation. 
Conviction. 
Ap^at 

Di8tre88.     Spinning 
wheels. 


224 

258 

200 

2^ 

208 

889 

208 

230 

210 

231 

210 

231 

810 

238 

i 

{ 
i 


«  • 


Burning  land. 
Timber,     Tenaitf .  for 

lives  renewable. for 

ever. 
Sally,  &e.  Bagistoy  of 

timber. 
Certificate  of  planting. 
Tenant's  right  to  cut 

timber. 
Landlord's  right  to  pur- 

chasie. 
Preference'  among  re<i 

Ttnionen. 


1 


TMa^the  Stahdet. 


ItUb  SliKutei* 


5,  6  Gm.  IIL  c^  la 


-«% 

t« 

7 

«* 

1. 

8 

4»% 

1. 

9 

1 

■i 

10 

7  Geo.  III. ; 

aM7.84lco.III. 

Vf  8  Oca  III 

.  c. 

sa 

*• 

•• 

11 

%«  e.  81 

t. 

9* 

•»  e»SS. 

■■• 

1 

«» 

•• 

s 

«* 

t. 

5 

.«» 

!• 

4 

llOMiIILe.S.tk    5 


11  19.GM.in.c. 
«%              a. 

19. 

L416GM.  IIL-cM. 

•• 

a. 

1 

^ 

1^ 
•• 

9 

5 
4 

a.    5 


P-    6 


15;  16  Gm.  IIL  c.  97. 
M.     1   7 
s.     8  S 


8. 

«•     4 


«.     4    ^ 
f.    8    i 


ADCIhD  ohBUsML 


Nos. 


212 
910 
910 
910 


201 


996 


-i 


YT,  18  G«i.  III.  c.  19. 
%«   M.  10»  11 

«»  e.  35«  8.  1 

19  90  0«o.  IIL  C  96* 


4  Geo.  II,  c.  28. 8,  9. 


909 
909 


4S 

31 

34 


911 


934 
939 
939 


Eioeptiona. . 

Minon. 

Jmj»    CompMiaatio^ 

CMl  ofthe  peoecs.  F«-« 


991 

68  n« 

949  n. 
949  Q. 
943  n. 
943  n. 


260 


185  n.  (a) 


999  n. 

243  n. 

244  n* 
930 

944  n. 

930 

945  lU 


{ 


; 


Timber.    Fee 
CiTflbilL 


Ii^JtiHca  to  tfeti. 
IStripping  berk. 


A|ifeaL 


Burning  land. 


Plinting. 

Damaging  trees. 
Timber  treo^  what* 
Shrubs.     Roots. 
Clerk  of  tbejpeeoe- 

Certificate. 
Justices.     Search-w^ 

lant. 


48 

S3 

35 


{ 


945  m 
933 
70  «• 


{ 


Ejectment.   Bzccoti* 

Demand. 
Ejectment.    Tithca. 

Eljectmeut.  Abaoondii 
tenant. 


Nets.  Barking  trees. 

Timber*    Surraider 
lease. 

Ci?il  bilL    Appeal* 


TaUu  qf  Oe  iStoMer. 


»»-. 

fc* 

liABMut*. 

N«, 

rttm. 

9H>cimtm. 

19^  SO  Oto.  III. 

•«  c.  sa  *.    t. 

„ 

„ 

„ 

843 

S9S 

-           «.    a. 

194 

DmxDd.     OuMta.      . 

«               t.     3. 

" 

- 

■* 

"» 

394 

8»iBgdu».. 

11,  88  Gm.  III.  ft  75. 

*.  75 

- 

* 

- 

143 

154 

Ovwarailft   Dfitmi. 

-  c  35.  ••  54. 

- 

- 

- 

- 

8«B.(.){ 

ftctnrt. 

13,«0w.  IILcSS. 

1.     I. 

« 

» 

» 

813 

S4 

Unto.    lUcIttr. 

-               •.     9. 

313 

835 

AffidlTlt. 

M           L    a. 

814 

93S 

Coppi«. 

-               >.     4. 

314 

Nolka«r«elMli«. 

u    S. 

814 

236 

Uf.     Affldnlt. 

■»         *.  e. 

237 

•.7. 

216 

838 

Tanut't  ririit  of  Bb. 
R.gUtr,o?«li 

1.     B. 

SI6 

838 

(.9. 

" 

- 

- 

S17 

83» 

T.n«.f.  light  t.  cut 

1.   10. 

- 

- 

- 

817 

339 

Landlonl'i  ri^upir- 

1.  II. 

S40 

Pureb«er-.  propoQ^ 

1.   18. 

217 

341 

•.13. 

34S.il. 

Fmb  vroliSlitttmlNt. 

1.   14. 

24«.  n. 

Securitj. 

i.    15. 

347.  m 

I.  1& 

347.11. 

SdoAnnsAe. 

i.   17- 

« 

- 

« 

_ 

247.11. 

{ 

Cutting  b7  nigbt.  fe. 
looi. 

t.  itr. 

.„ 

„ 

„ 

__ 

347.  n. 

-               «.   19. 

847.  n. 

Goiu. 

•.so. 

347.  D. 

He—rffc 

«.  SI. 

» 

« 

« 

317 

241 

ContuDU  fbr  pbntiBA 

■.  88. 

- 

- 

- 

8.7 

341 

{ 

mentof  not. 

nt4GM.IlI.c.4G. 

11  Gm.  II.  ft 

ra. 

1.     1. 

- 

t.  15.    i 

t»3 
193 

2tj 

Rent 

"      { 

115 

Rmt. 

—               ».     8. 

** 

** 

193 

916 

■.'    3. 

- 

*.   14. 

191 

815 

U««doccup.lk-. 

t.  S%  m.     8.-10 

" 

- 

" 

- 

29T1. 

RMOcderofWMKaid; 

«  Gw.  UL  e.  44. 

*           •.    I." 

- 

- 

« 

.-{ 

334 

3S5.a. 

{ 

Bfanarcoani. 
AEpcdi. 

lif. 


Tcbks  qf  the  SiaMes. 


Irish  SUitiilM. 


S5  Geo.  III. 


««.  C*  48.  1.  23. 


♦*      CjSlm 


27  qfO.JII,c.22». 

« 

S8  QttQ.  IIL  4.  36* 

« 

31  Geo.  III.  c.  31* 


c.  40   8.     1. 

8.     8. 


32  Geo.  III.  c,  51» 


^  t.  40  8..  4* 


S3  Geo.  IIT.  c.  BO, 
•"    -*  s.     4. 


36  Geo.  III.  C.  25*. 


**       ► 


**  C.  38. 

*  **  c.  39.* 

38  Geo.  III.  c.    25* 
**  a,     3» 


39  Geo.  III.  c.  16* 


40  G^.  III.  c.  24. 


} 


c    71. 
1.  10.« 


P^iffMaK  f^^flif^if— , 


%* 


11  Geo.  II.  c.  19.  s.  23. 


125 
246 

205 


-i 


218 
218 


135 
296 

224 

229  n. 

57  n. 
70  n. 

241 
242 


{ 


J 


2  n.  (a) 


245  n. 


202 


159 


-\ 


I 


202 


227 


245  n. 


57  n.  (d) 

58  n.  (c) 
64  n.  (a) 
70  n.  (a) 

222 

225  n.  (a) 
227  n. 

174 


166  u.  (b) 

57  nn.  (M)  f 

58  n.  [c)      \ 


Dittnas.    Wheel 

Injanctibiis.    Co 
equity. 


Manor  courts. 


Plantixig. 

CiyU  biU. 

Tenant.   Estorei 
Timber.     Injuri 

Mortmain. 

Trees. 


Trees. 


223 


! 


57  n.(b) 


261 


—  116  n.  (a) 


Civil  Bills. 
Appeals. 

Jurisdiction  of  i 
tant  barrister. 
Manor  courts. 
Penalties.     App 

Replevin  bonds. 

County  courts. 

CivU  biUs. 
Appeals. 
Jurisdiction  of  a 
barrister. 

CivU  bills. 


Burning  land. 


Meaft  andfb&o 


Tal/la  ^O/s. 


'  ».--. 

BtfUSUbMi. 

Nof 

mn. 

sM-num. 

54  Gn.  IIL  c  B8. 

■^         M.aa. 

•~ 

- 

148 

138 

Dkv^    Aiwfaw 

—  c.  us.' 

- 

- 

S38 

26a 

ftmu»gU»d.'    ■" 

s«  e«h  III.  A  8s. 

»     -    »  1. 

- 

- 

SB 

5S 

Civil  blU  qectment.' 

-          t.   a. 

- 

-  : 

90 

9t 

Ci.>l  bill  ^tctmmu 

\ 

69 

Civil  bill  ejecunml. 

-          *,  % 

" 

: ' 

75 

74             I 

o               >.     4. 

Tfi 

75 

LenUlord'.  ,™edi«, 

1.     5. 

64 

ServicQ  of  procea. 

V     «. 

— 

V 

;S5 

C6       . 

—                 B.      T. 

68 

65 

Civil  bill. 

-               (.8. 

69 

6S 

Btc^amkeltm^ 

k     9. 

-         ■ 

-  i 

68 
71 

69 

Apped. 

f.  10. 

73 

71 

EiecDtio*.     p^ 

■.  u. 

99 

63 

Scnnl  MUDIigi. 

f.  IS.  I 

- 

- 

70 

..      ] 

»««»     lUg-lrjr. 

-          •.  u. 

M 

» 

48 

49 

InfinK 

•.  J& 

I10M.II.C 

I9.«.     8. 

isr 

■s,         1 

OccuppngUnimjdTU 

~               ■■   16.  7 

( 

-      ••  ■'  5 

" 

~ 

S59 

,.,   ) 

bill  ■g.int  owM 
ludlord. 

1.   18. 

" 

- 

60 

63 

Coimtia  of  dtiM. 

n  Cm.  III.  CM. 

•.1. 

B1 

■.   s. 

65 

JWOB. 

1.     3. 

66 

67 

Aflld.rit(.f™ntdu* 

1.     4. 

67 

1.     5. 

61 

64 

AniMM>tt>iTfaMr. 

«.     6. 

73 

TO 

App«L 

*•     I'l 

z    :  ti 

- 

« 

74 

78            i 

CoitlMdfim 

fc  10.  3 

(.  II. 

- 

- 

77 

76 

Fornu. 

.   SdUdak       A. 

-, 

„ 

.78 

76 

CmibilL    DontlMt. 

.     -             B. 

» 

.M 

SI 

93 

CiTUbill.  OmtwlcUH. 

-         a 

98 

95 

CWlbilLOT«*(.kiln;. 

.      *.             D. 

- 

«. 

aa 

»      j 

Cbil  bill.  Nonp>r»<ml 
of  tent 

E. 

. 

^ 

Bl 

79 

~               P. 

93 

96 

DcccM.      OTBtx^nc. 

«  •■      0.. 

-          ' 

■- 

■B3 

«       { 

ctfml. 

a. 

- 

- 

79 

"  -  ! 

Mte'*  nttiantc 

■■   L 

,       " 

-        . 

80 

Je 

MUhMb 

Itt 


TaUes  if  tht  ISf&MHf^ 


I  Om.  IV.  c  41. 
^—        t.     1. 
——         t.     9. 

— —      C87. 

— —        •>     1. 

—  •.  & 

«— «  t.  S. 

— .  t.  4. 

•—  ••  5« 

■    ■    I  t*  €• 

— .  t.  7. 

.—      1.   a, 

1,  8  G«o.  IV.  e.  68. 

3  0M.IV.e.1S5. 

— —        t.     8*, 

— ^      t.   a. 
^—      ••  la 

^—      t.  11. 


} 


4  Gm.  IV.  C.  9S*. 
4  Geo.  IV.  c  99» 

—  1.  sa* 

—  s.  81.« 

—  t.  98.* 
^  t.  34.* 
««  l»  38.  PMtA*^ 

—  t.  38.  Btfl  B. 


1  GtOb  IV.  c.  87. 
t.     1. 


8. 
8. 


8. 
3.  ^ 


s. 

4. 

fl. 

5. 

f. 

6. 

1. 

7. 

t. 

8. 

58 
35 


84 
85 

8^ 


180 
41 


1 


-i 


181 
48 


140 

Add. 

140 


141 


136 


140 


68 
36 


84 
86 

87 


1 


Chilbai^ 


ing  tenant. 


57.  n.  (s.) 


204  n. 

804 
805  n. 

41 


i 


58  n.  («)  7 
64  n.  (a)  J 


805  n. 


w{ 


805 


48 


i 


Spedal  under 
Raoognisan 
DoublaeM 


CMtbiU. 


Tttha 


TItberrat.  C 

the  land. 
Tltbeml,   ] 


Coim^of  Ci 


Tithe  aompoi 


THbe  coropoi 
Charge  on 


Hthecompof 

£jectiiient 

806  a.  (a)      I  Fonn  of  oood 


147 

897(c) 

148 


149 


143 


150 


Pound-kceiM 
Rescue.  Mis 
Stray  cattle. 

FMtndkeepei 


Impounding 


PanaltiMto 


TWu  ^OaSfaUu. , 


■..IT.«>5».    . 

•.  1. 


.  1.  ^ 

...   1.  Jk. 

*  f.  J 

1.  B. 

»  ft. 


i«N.IT.cSS{>)l       •* 


It] 


991  5 

Ma         S 


Te nut's  remedie* 
Bguost  undertenant 

Fuluretsignmentianil 

nibUuingi. 
Spedal  WUTU-. 
Undertenant  acquitted. 
Laodlard's   Dotioe  to 

undrrtcnant. 
Landlord'*  procndlngi 

agaiost  undertenaDla. 
DcTiia  to  HTeraL 
FonD  of  landlord'!  no- 


CMlfanh.    Mm 


I^ 


7dM»^  i*e  SteMte. 


M^ 


liWi 


9  G«o.  IV.  c  53.* 

-■;  --I 

«%  c»,  55,  ^  91^6* 

i  •     ..:•         ;•  I.-.-,  i 

%*  ... ./  ■  ..%..a4,- 
Ii-i;i':',- ,- Jr.  •  !.      . 

.::•:■  *.    .. 

•     •  •% ti  -ST. 


V 


.•:i>f.r    ■iri*  li'..'  ■       > 
..' !I  y 

;l:rrr;<--  ■■!  .'i'"  /•"  •  .v  .  '      ' 

.vJ"    l-'f 
•  .  f  •     •  • 

' »   •  ■•■ 


•gXjIlA  gtiMrtW 


f  ■  > 


'    ^ 


^^     , 


I   . 


.:j 


Add. 


S97  b.  d. 


S97  b. 


297  c. 


297  ^       J 


*» 


297  e. 

297  g. 
297  b*. 

297  h: 

297  b- 


RefMdkig  ML 


Stealing  trees,  &c. 


Injuring  treei,  &c. 

Malicknit  Waste. 
Houiet. 

of  Magi*. 


Security  not  to  eemmit 

wart^ 
Security  to  repair. 
Ndlioeb 
L«idlqi4>ngbt«|aTed. 


'•  . «  . 


.  1  I'  '  y 


•  ( I 

I  * 


•  t 


'ft-  • 


•  II 


•    •    • . 


•  '   •. 


TITLE  I. 

EJECTMENT 


BOOK  I. 


EJECTMENT  FOR  CONDITION  BROKEN. 


CHAPTER  L 


Introduction. — On  Conditions. 


No.  I.— 52  Hea.  III.  Eng.  §•  Ir.  Stat.  Marlbr.  c.  22. 


NolluB  de  cetero  possit  distrin- 
S^libere  tenentes  suos  ad  res- 
pondendum de  libero  tenemento 
^  nee  de  aliquibus  ad.liberum 
^ementum  suum  spectantibus ' ; 
^ecjnnure  facial  libere  tenentes 
^QOB  contra  voltintatem  suam ; 
[dencut^  hoe  nullus  facere  potest 
^ne  precepto  domini  r^^. 

*  Sue  breri  regis,  R^i,  Ciaus. 

Sine  bvefi  doniiii  regi%  Hot.  Pat. 
^  ^hdM,  8  Co.  Inst.  14S. 


None  from  henceforth  may  dis-  The  jurbdic. 

tton  of  the 

train  his  freeholders  to  answer  for  compel  uwir^ 

flreefaolden  to 

their  freeholds,  nor  for  any  thines  thS^'n^ 

touching  their  freehold,  [without 
the  king's  writ] ;  nor  shall  cause 
his  freeholders  to  swear  against 
their  wills;  for  no  man  may  do 
that  without  the  king^s  command- 
ment- 


No.  H— 15  Etc.  II.   Eng.  ^  Ir.  c.  12;  That  abolition  enforced.* 


(*)  This  and  some  other  statutes^  the  exact  wording  of  which  was  not 
BHtterialy  with  ariew  to  the  annexed  commentary,  have  been  only  briefly  men- 
tkiied,  althoogfa  the  text  was  originally  prepared  for  publicationi  as  falling 
inthin  the  general  scope  of  this  collection. 


2  EJECTMENT.  [Book  I. 

No-  in.— 16  Bk.  IL  Eng.  §•  Ir.  c.  2. 
The  abolition  further  enforced. 

No.  IV.— 13  Edw.  I.  Eng.  §•  Ir.  staL  1,  WeOm.  2.  c.  25 : 

wt toCTeHteii      Remedy  ^ven  by  writ  of  novel  disseisin  on  alienation  in  fee  by 
irtkftl*.'^*^  tenant  for  years,  oj*  tenant  in  ward. 

No.  V. — 9  Hen.  III.  Eng.  §•  Ir.  Magna  Charta^  c  36 : 
TheconditioD      The  Condition  not  to  alien  in  mortnuun ;  not  to  a  reliirious  hoos^; 

not  t0  alien  In  .  __  »  -©  > 


the  gift  sliall  be  utterly  void. 

No.  VI. — 7  Edw.  I.  Eng.  Sf  Ir.  stat.  2,  siat.  de  Fifis  rdigiosis : 

gentry  gu  Jfot  to  a  rcligiouR  [)erson,  &c. ;  an  entry  given,  for  breach  of  tb^* 
condition,  to  the  immediate  chief  lords  of  the  fee;  and  if  the  imiH^ 
diate  chief  lord  neglect  to  enter  witliin  a  year,  then  to  the  ne^^ 
mediate  chief  lord  within  half  a  year  next  following;  and  so  to  eve^ 
mediate  lord,  if  the  next  immediate  lord  be  negligent ;  and  if  all  tt^^ 
chief  lords  being  of  full  age,  within  the  four  seas,  and  out  of  priso^'' 
be  negligent  for  one  year,  the  king,  immediately  after  the  year  accoi^^' 
plished,  shall  take  the  lands  into  his  own  hands. 

No.  VII.— 13  Edw.  I.  Eng.  §•  Ir.  stat.  1,  WeOm.  2,  c.  32: 
This  condition  broken  by  a  judgment  by  default  by  collusion. 

No.  VIIL— 15  Rxc.  II.  Eng.  §•  Ir.  c.  5 : 

This  condition  broken  by  consecrating  the  land  for  a  cburch-yar^ ' 
or  by  alienation  to  uses,  &c.  in  mortmain ;  tlie  condition  extended  ^^ 
alienations  to  lay  corporations.*  ' 

No.  IX.— 13  Edw.  I.  Eng.  §•  Ir.  stat.  1,  Westm.  2,  c.  41,  PaH  A.^  ' 

J^«jjgjgjj      Religious  houses,  &c.  shall  not  alien  lands  of  their  foundation;  c'^ 
ihSi^^fStao  breach  of  this  condition  the  king  shall  take  the  lands  into  his  ow^ 
iMuktetk^  hands,  &c. ;  and  in  the  case  of  any  other  founder,  a  writ  of  coviT^ 
Jbrmam  fio&jtidm^is  given. 

(•)  As  to  licensen  to  alien  in  mortmain,  see  27  Edw.  I.  Eng.Sf  Ir.  siai.  9  Ji 
18  Edw.  III.  Eng.  Sf  Ir.  stai.  8,  c.  3;  7,  8  WHi,  HI.  Eng.  c.  37 ;  ^^ 
32  Geo.  HI.  Ir.  c.  31. 

(^)  See  Put  B.  of  this  act,  poet  No.  12. 


;hap.  I.] 
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No.  X. — 6  Edto.  L  Eng.  ^  Ir.  gtaL  Ghuc.  c.  ^. 


Ensement  si  home  [lest^]  sa 
erre  a  [fe  ferme']  oa  a  trover  ee* 
overs  en  vivre  [en']'  veeture,  qe 
munte^]  a  la  quarte  partie  de  la 
'erri  value  de  la  terre,  e  celui  qi 
leDt  la  terre  issint  charge,  la  lease 
[isir  fiische,  issi  qe  [lem^]  ne 
msse  trover  destresce,  par  deus 
innz  ou  [treis^],  [saunz  ent  fere  la 
brme  rendre,  ou  saunz  fere^]  ceo 
|e  est  contenu  en  lescrit  [del^]  les; 
stabli  est  qe  apres  les  deus  annz 
lassez  eit  le  lessour  accioun  a  de- 
aaunder  la  terre  en  demeine,  par 
•ref  qe  il  avera  en  la  channcelrie. 
S  81  oelui  vers  qi  la  terre  est  de- 
aaunde,  veigne  avaunt  jugement, 
I  rende  les  arrerages,  e  les  dama- 
ges, e  trove  seurte,  tele  come  la 
cort  verra,  qe  seit  sufEsauntc,  a 
Tendre,  en  apres^  ceo  qe  est  con- 
tenu en  le  escrit,  [si^  ^]  retiegne  la 
terre.  E  si  il  demoert  [desqe 
ttont  qe^^]  ele  seit  reoovre  par 
jugement,  [si  seil  encorue  arema- 
naunt**] 

Mcaa^  Co. 

*  ttf  (b  interlined  on  the  roll  in  a  later 

band- writing, 
fenne,  Reg*  Jt.&  Co. 
ice  fimne^  MS*  Colt.  Claud.  D.  II. 

'  oa  en,  Reg*  A.  j;  Co. 

^amount,  Co* 

^liome,  Co. 

'pertioisy  Co. 

'  afim  le  fcrma  render  ou  a  faire^  Co. 

*ou,  Co. 

*  [lolooqiie]  Uu^rted  in  brackeiSt  Co* 
■""daleai,  ci,  Co. 

^'  tempic;,  Co. 

"  foitil  foccJose  amuMnt,  Co* 


Also  if  a  man  let  his  land  to  iiMooiMiitioa 

BoCtocaMeta 

[ferm»],  or  to  find  estovers  in  JSS  ftJtS; 
meat  or  in  cloth,  amounting  to  the  ^StSt^i^ 
fourth  part  of  the  very  value  of  ST^.tn!^ 

the  Und  U 

the  land,  and  he  which  heldeth  JJfJJrt^SrSS 
the  land  so  charged  letteib  it  lie  "  "*' 
fresh,  so  iliat  the  party  can  find 
no  distress  there,  by  the  space  of 
two  or  three- years,,  [to  compel  the 
farmer  to  render  or  to  do  as^  is 
contained  in  the  writing  [or'3 
lease;  it  is  establidied  that,  the 
two  years  being  passed,  the  lessor 
shall  have  an  action  to  demand 

the  land  in  demean  by  a  writ 
which  he  shall  have  out  of  the 
chancery ;  and  if  he  against  whom 
the  land  is  demanded  come  before 
judgment,  and  pay  the  arrearages 
and  the  damages,  and  find  surety, 
such  as  the  court  shall  think  suf- 
ficient, to  pay  from  thenceforth  as 
is  contained  in  the  writing  of  his 
lease^  he  shall  keep  the  land.  And 
if  he  tarry  imtil  it  be  recovered 
by  judgment,  he  shall  be  barred 
for  ever. 

*  fee  farm 

*  tvithout  making  render  of  tlis  Tenty  and 
without  doing  that  which 

Jof 


* 


EJECTMENT. 
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Na  XL—18  Edw.  I.  Eng.  fr  Ir.   fVesim.  2,  c.  21. 


^SS£ii^  <Ciim  in  statuto  e^to  apud 
•r  tbt  nfeMi  «  Gfotic.  contineatur  quod  A  quia 
'  dimiserit  terrain  alicui,  ad  red- 
'  dendom  valorem  quarte  partis 
^  tenementi  Tel  majoris,  habeat  ille 
^  qui  dimisit  vel  ejus  heresi  post- 
'  quam  fuerit  asolacione  cessatum 
'  per  biennium,  accionem  petendi 

*  tenementtim  sic  dimissum  in  do- 

*  minico ;  eodem  modo  ccmcorda- 
<  torn  est  quod,'  Si  qnis  detineat 
domino  sno  servicimn  debitum  Tel 
[consuetudinem^]  per  bienniom, 
habeat  dominus  accionem  petendi 
tenementum  in  dominico  per  tale 
breve : 

Precipe  A.  quod  juste,  &c.  red- 
dat  B.  tale  tenementum  quod  [C^] 
de  eo  tenuit  per  [8er\icium']  et 
quod  ad  predietumB.  rcverti  debet, 
eo  quod  prcdictus  A.  in  faciendo 
servicium  predictum  per  bienni- 
um  cessavit,  ut  [diciL^] 

£t  non  solum  in  isto  casu,  set 
in  casu  de  quo  fit  mencio  in  pre- 
dicto  statuto  Gbmc.  fiant  brevia  de 
ingressu  heredi  petcnti  super  he- 
redem  [tenentis,^]  et  super  eos 
quibus  alienatum  fuerithujusmodi 
tenementum. 

>  alUred   on   the  roU  apparcfUly  from 
*  contuetum.* 

consuetudinem,  Reg,  A, 

consuetuniy  Rot.  Bodl.  j-  Co» 

*  A.y  Rot,  BodL  j-  Co. 

^  tale  lenritiuin,  Reg,  Af  ^  Co, 
^  dicitur,  Printed  Copies, 
5  tencoiem,  Co, 


*  Whereas  in  a  statute  made  at 
Ghucetkr^  it  is  contained,  that 
if  any  lease  his  land  to  another 
to  pay  the  value  of  the  fourth 
part  of  the  land  or  more,  the 
lessor  OT  his  hmr,  after  the  pay- 
ment hath  ceased  by  two  yean, 
shall  have  an  action  to  demand 
the  land  so  leased  in  demean; 
in  like  manner  it  is  agreed  that,* 
If  any  withhold  from  his  lord  hia 
due  and  accustomed  service  by 
two  years,  the  lord  shall  have  aa 
action  to  demand  the  land  in  de- 
mean by  such  a  writ : 

[^Command  A,  thatjusOy^  8fc.  he 
render  to  B.  such  a  tenement^  which 
C,  held  of  him  by  such  a  servicCf 
and  which  to  the  (ifbresaid  B.  ought 
to  revert^  for  that  the  qfaresaxd  jL 
in  doing  the  qforesmd  service  for 
two  years  hath  fixiled  ;  as  he  saiih.'] 
And  not  only  in  this  case,  but 
also  in  the  case  whereof  mention 
is  made  in  the  said  statute  of 
Gloucester^  writs  of  entry  shall  be 
made  for  the  heir  of  the  demand- 
ant against  the  heir  of  the  tenant, 
and  against  them  to  whom  such 
land  shall  bo  aliened* 


HAP*  L] 


EJECTMENT. 


No.  XIL— Same  Siatute,  c.  41,  Pari  B^ 


Et  gi  forte  tenementum  sic  da- 
rn pro  cantaria,  luminari,  [potu- 
^jpaaperum,  vel  [aliis  elemosi- 
B  snatentandifl,  vel  faciendis'] 
m  faerit  alienatum,  set  subtracta 
erit  hajusmodi  elemosmaper  bi- 
inimii,  competat  accio  donatori 
rel']  ejus  heredi  ad  petendiun 
inementum  sic  datum  in  domi- 
ko,  sicut  statutum  est  in  statuto 
3biic.de  tenemcntis  dimissis  ad 
uaendum  vel  ad  reddendum  quar- 
kun  partem  valoris  tenementi,  vel 
[majoris.*] 

'ptttii,  Co. 

*  aHa  dequotjfuA  suBtcnUndi  Tel  fadend, 

'iat,  Co. 
^mtjorem,  Co, 


But  if  the  land  so  riven  for  a  Txtmocd  to 

^  UndR  iriven  in 

chantery,  light,  sustenance  of  poor  moumefAr 
people,  or  other  alms  to  be  mam- 
tained  or  done,  be  not  aliened, 
but  such  alms  is  withdrawn  by  the 
space  of  two  years,  an  action  shall 
lie  for  the  donor,  or  his  heir  to 
demand  the  land  so  given  in  de- 
mean, as  it  is  ordained  in  the  sta- 
tute of  Gkmcester  for  lands  leased 
to^do  or  to  render  the  fourth 
part  of  the  value  of  the  land  or 
more.^ 


No.  XIIL— 6  Edw.  I.  Etiff.  §•  /r.  stat.  Glouc.  c.  5,  Part  A.'' 

Entenient  purveu  est  qe  [len^]  I     It  if^  proxided  also  that,  a  man  Thcc«nditii«i 

«t  d«oj«„«,  brcf  de  wa«t  en  la  ^^^  ,.e„ecforth  shall  have  a  u-rit 
cwncelne,  [fet  de  ceo  sur*  j  home 


V  tient  [par']  la  lei  de  Engleterrc, 


not  to  conimic 
watte;  ami 
writ  of  waste 
tliereupoo. 


of  waste  ^  in  the  chancery  against 
him  that  holdcth  by  law  of  Eng- 

I  made  thereupon. 


(')  See  Part  A.,  ante  No.  9. 

(^)  These  antiquated  statutes  maybe  spared  whenever  tlie  law  of  condiuoM 
>  rnised  by  the  legislatore ;  but  their  proTisions  deserve  attention  in  several 
wpects. 

(^)  The  remainder  of  the  chapter  respects  waste  done  by  a  guardian  in  the 
be  of  wardship.  See  this  remedy  extended,  13  Edw.  L  Eng.  Sf  Ir.  stat.  1, 
rote.  2,  e.  U;  20  Edw.  I.  Eng.  Sf  Ir.  stat.  2;  11  Hen.  VI.  Ettg.  Sf  Ir. 


c 


EJECTMENT. 


tBooKl. 


en  en  autre  manere  a  terme  de 
vie,  oil  [a  terme  de  annz^],  on 
femme  [en  doweire^],  e  celui  qi 
tserra  ateint  de  wast  perde  la  chose 
[qil  ad^]  wastee  e  [estre^  ]  ceo  face 
gre  del  trebble  de  ceo  que  le  wast 
serra  taxe. 

^  des  ans,  Co, 

S  que  tient  en  dower,  Ox 

^  que  il  aver,  Co* 

7  ouitery  Co, 


land,  or  otherwise  for  term  of  life, 
or  for  term  of  years,  or  a  woman 
in  dower;  and  lie  whicli  sball  be 
attainted  of  waste,  shall  leese  the 
thing  that  he  hath  wasted;  and 
moreover  shall  recompense  thrice 
so  much  as  the  waste  shall  be 
taxed  at. 


CHAPTER  n. 


OF   TENURE,   AND   OF  THE   ESTATE   OF  THE  LANDLORD  WHO  MAY 

ENTER   FOR  CONDITION   BROKEN. 

No,  XIV.— 18  Edw.  I.  Eng.  §•  Ir.  stat  1,  Wt^m.  3,  Quia  Emptores 

Terrarttm,  c.  1. 

Statutum  domini  reg^  de  terris  vendcndis  et  emendis ;  JRoi.  Pari* 
^  Vet,  CocL  Statutum  quod  nullus  emat  terras  de  aliis  tenendas  quanc^ 
de  capitalibus  dominis,  &c. ;  JRoL  Qaus. 

*  Forasmuch  as  purchasers  o^ 
^  lands  and  tenements  of  the  fee^ 


dhS/hSd^his  '  Quia  cmptores  terrarum  et 
^ftofdl^  '  tencmentorum  de  feodis  magna - 
offbr.  <  tum  et  auorum,  m  prejudicium- 

'[eorundcm']  temporibus  retro- 
^  actis  multociens  in  feodis  suis 
^  sunt  ingrcssi,  quibus  libere  te- 
^  ncntes  eorundem  magnatum  et 

<  aliorum  terras  et  tenementa  sua 
*  vendiderunt,  tenenda  in  feodo 
^  sibi  et  heredibus  suis  de  feoflato- 

<  ribus  suis  et  non  de  capitalibus 

>  ipsoruiDy  Rot*  Claw, 


*  of  great  men,  and  [other  lordiB^  23 

*  have  many  times  heretofore  en.-^ 
'  tered  into  their  fees  to  the  pre-^ 

*  judice  of  the  lords  [to  whom*^ 
^  the  freeholders  of  such  [grea^ 

<  men']  have  sold  their  lands  anc^ 

<  tenements  to  be  holden  [in  fee^^ 

*  others 

'  to  which  purchasers 

^  great  men  and  othera 

^  in  fee  to  them  and  their  liein 


Chap«IL] 


EJECTMENT. 


<  dominit    feodonim,    per   quod 

*  lidem  capitales  domini  etschaetas, 

*  maritagia,  et  custodias  terramm 
^  et  tenementorum  de  feodis  suis 

<  exiatencium    sepiua    amiserunt, 

<  qaod  quidem  eisdcm  magnatibus 

*  et  aliia  dominis  quam  plurimum 

<  durum  et  difficile  videbatur,  et 

*  ffimiliter  in  hoc  casu  exheredita- 

'  cio  manifesta :  dominus  rex  in 

<  perliamento  suo  apud^esftn.  post 

^  PokIl   anno   regni  sui  decimo 

'  octavo  videlicet  in  qnindena  sane- 

*  ti  Johcamis  BapL  ad  instanciam 

'magnatum  r^ni  sui,  concessit 

'providit  et  statuit  quod,'     De 

<%tero  liceat  uniciuque  libero  ho- 

i&im  terram  suam  seu  tenementum 
nve  partem   inde   pro  voluntate 

sot  vendere ;  Ita  tamen  quod  feof- 

&tQ8  teneat  terram  illam  seu  tene- 

inentmn  de  eodem  capitali  domino 

et  per  eadem  servicia  et  consuetu- 

dbflt  per  que  feofihtor  suus  ilia 

prins  tenuit. 


of  their  feofibrs,  and  not  of  the 
chief  lords  of  the  fees,  whereby 
the  same  chief  lords  have  many 
times  lost  their  escheats,  marriar 
ges  and  wardships  of  lands  and 
tenements  belonging  to  their 
fees;  which  thing  seemed  very 
hard  and  extreme  unto  those 
[lords  and  other  great  men^], 
and  moreover  in  this  case  mani- 
fest disheritance:  our  lord  the 
king  in  his  parliament  at  West' 
minster^  after  Easter^  the  eigh- 
teenth year  of  his  reign,  that  is 
to  wit,  in  the  quinzime  of  Sabit 
John  Baptist,  at  the  instance  of 
the  great  men  of  the  realm, 
granted,  provided  and  ordained 
that,'  From  henceforth  it  shall 
be  lawful  to  every  freeman  to  sell 
at  his  own  pleasure  his  lands  and 
tenements,  or  part  of  them;  [so 
that^]  the  feoffee  shall  hold  the 
same  lands  or  tenements  of  the 
[chief  lord  of  the  same  fee  by  such 
service^]  and  customs  as  his  feof- 
for held  before. 

5  gTBAt  men  and  other  lords 

^  but  yet,  so  that 

1  same  chief  lord,  and  by  the  same  serrices 


Et  si  partem  aliquam  earundem 

imarum  seu  tenementorum  suo- 

rnm  alicui    vendiderit,    feofiatus 

iDam  teneat  immediate  de  capitali 

domino  et  oneretur  statim  de  ser- 

vieio  quantum  pertinet  sive  perti- 

nere  debet  eidem  domino  pro  par- 

ticulailla,  secundum' quantitatem 


^o.  JiW .—Scam  StaMe,  c.2. 

And  if  he  sell  any  part  of  such.£[,S^®', 


the 
■old, 

lands  or  tenements  to  any,  the  ihaUbeivpor. 
feoffee  shall  immediately  hold  it 
of  the  chief  Jord,  and  shall  be 
forthwith  charged  with  the  servi-. 
ces  for  so  much  as  pertaineth  or 
ought  to  pertain  to  the  said  chief 
lord  for  the  same  'parcel,  accord- 


8 


EJISCTMBNT. 


£Book1 


terre  seu  tenement!  venditi;  Et 
sk  in  hoc  casu  decidat  capital! 
domino  ipsa  pars  servici!  [capienda 
per  manam  feoflatoris^],  ex  quo 
feoflatu3  debet  eidem  capital!  do- 
mino juxta  quantitatem  terre  seu 
tenement!  vendit!  de  particula  iUa 
seryici!  sic  debit!  esse  intendens  et 
respondens. 

I  per  manits  feoffiiti  capiemL  (Hd  Printed 
^  Copies, 

Fetus  Codex  j;  Hot.  Claus;  agree  with 
the  text. 


ing  to  the  quantity  of  Ae  laad  &t 
tenement  [so  sold^];  And  so  in 
this  case  the  same  part,  of  At 
service  [shall  remain  to  the  lord  to 
be  taken  by  the  hands  of  the  feoffee 
for  which  he  ought^]  to  be  attend- 
ant  and  answerable  to  the  saine 
chief  lord,  according  to  the  qii&i^' 
tity  of  the  land  or  tenement  sol^ 
for  the  parcel  of  the  ser\dce  so  doc* 

'sold 

>  shall  cease  to  be  taken  by  the  chief  l^*^ 
by  the  Jiands  of  the  feoffor,  from  the  tU^ 
that  tlie  feoffee  ought 


No.  XVL— ^ame  SkOutej  c.  3. 


Ko  feoffuftent 
be  nude 


Et  sciendum  quod  per  predictas 
to*roStoSn!  vcudiciones  sive  empciones  terra- 
rum  seu  tenementomm,  seu  partis 
alicujus  eorundorum,  nullo  modo 
possunt  terre  seu  tenementa  ilia, 
in  parte  vel  in  toto,  ad  manum 
mortuam  devenire,  arte  vel  ingenio 
contra  formam  statut!  super  hoc 
dudum  edit!,  &c/  Et  sciendum 
quod  iBtud  statutum  locum  tenet 
de  terris  venditis  tenendis  in  feodo 
simpliciter  tantum,  [&c ;  Et  quod 
se^]  extendit  ad  tempus  fiiturum; 
Et  incipiet  locum  tenere  ad  fes- 
tum  Sancti  Andree  proximo  futu- 
rum,  &c. 

>  £t  se,  Rot.  Claut, 


Thisftatute 
extendi 
to  leleg 


only 
infe 


And  it  is  to  be  understood  ik^^ 
by  the  said  sales  or  purchases  ^ 
lands  or  tenements,  or  any  parcel^ 
of  them,  such  lands  or  tenement^ 
shall  in  no  wise  come  into  mort^ 
main,  either  in  part  or  in  wbd^^ 
neither  by  policy  ne  craft,  coa* 
trary  to  the  form  of  the  statat^ 
made  thereupon  of  late.*  And  ^^ 
IS  to  wit,  that  this  statute  extend" 
eth  but  only  to  lands  [holden^]  i^ 
fee  simple;  and  that  it  extendet'^ 
to  the  time  coming;  and.it  shal^ 
begin  to  take  effect  at  the  feast  o^ 
Saint  Andrew  the  apostle  ne^^ 
coming.  [Given  the  eighteent** 
year  of  the  reign  of  king  Edward 
son  to  king  Henry.] 

I  sold  to  be  holden 


(*)  The  statute  here  alluded  to  is  the  7  Edto.  I.  Eng.  Sf  Ir.  De  Viri^ 
Reiigiosis^  ante  No.  6  ;  2  Co,  Imt  504. — N.  B.  With  the  present  statute 
ought  to  be  considered,  the  9  Hen.  IIL  Eng,  Sf  It,  Magna  ChartOj  c  32; 
Stat.  Temp.  Incert,  Eng.  8f  Ir.  Prerogativa  R^fis^  viiL  commonly  cited  at 
17  Edw.  11.  c.  6 ;    34  Edw.  IIL  Eng.  Sf  Ir.  c.  15. 


AF«  UO 
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&L 


Sia^  yjll.  Eng. 

Concerning]  ['  the 
londhioiis  to  be  per- 
mned  by  the  Les- 
ley*] 


privet]     [«  by  the] 


of] 


lyn  the  4th  day  of 
inii9y,the27tbyere 


['An  Act  concerning]  Grantees  of  Reversions 

■  •  •  • 

,  to  take  Advantage  of  [^Breaches  of  Condi- 
tions, &c.] 

'  Where  before  thi^  time  ^vers.  as  \f  ell  tern*  The^  ^^^k^ 

m.    -T'   ^  -w  r  of  the  reT« 

porall  as  eeolef^asticall  and  religiops  perscms,  ^^^da^ 
Iiave  ni^de  sundry  leases,  demises  and  grants  ^"^^ 
to  divers  other  persons,  of  sundiy  manners, 
lordships,  farmes,  meases,  lands,  tenements, 
meadowes,  pastures,  or  other  hereditaments^ 
for  terme  of  life  or  lives,  or  for  terme  of  years, 
by  writing  under  their  scale  or  scales,  contain- 
ing certaine  conditions,  covenants  and  agree- 
ments to  be  performed,  as  well  on  the  part  and 
behalfe  of  the  said  lessees  and  grantees,  their 
executors  and  assigns,  as.pn  the  behalfe  of  the 
said  leassors  and  grantors,  their  heires  and 
successors;  and  forasip^ich  a3  I^y  the  cpmrnon 
law  of  tliis  realm  no  stranger  to  any  covenant^ 
action  or  condition,  shall  take  any  adv^|lt^ge 
or  benefit  of  the  same,  by.  any  means  or  wayes 
in  the  law,  but  onely  such  as  be  parties  or 
['privy]  thereimto^  [*by]  reason  whereof,  as 
well  all  grantees  of  reversions,  as  also  all  gran- 
tees and  patentees  of  the  king  our  sovjeraign 
lord,  ['and  of  his  predecessors,  of]  sundry 
manners,  lordships,  gmnges,  farmes,  ureases, 
landes,  tenement^  meadowjes,  pastures  or 
other  hereditaments  late  belonging  to  monas- 
teries and  other  religious  and  eQcle^asticall 
houses,  dissolved,  suppreafBed,  renpim^ed,  re- 
linquished, forfi^ted,  given  up,  or  by  other 
means  come  to  the  hm4s  And  pos^ea^pn  of 
the  king's  inajesty,  [^or  of  some  of  his  prede-* 
cessprS)  since  the  last  pf  AjNrill,  in  t}ie  cgight- 


)  Hie  title  of  tIdtMt  oo  the  RoU  it  merely  •  Orauntiesof  JKcfinioiit;*  8  Statutes  of  the 
^Mf  788. 
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«and-twetitieihy«ureoftherripiofldiigHcnry  of   his   mooste  nobk 

<  the  eight  of  tamow  memoiy,]  be  excluded  to  ^^^  J 
^have  any  entry  or  action  against  the  said 

*  leassees  and  grantees,  their  executors  or  as- 

*  signes,  which  the  leassors  before  that  time 

*  might  by  the  law  have  had  i^ainst  die  safne 

*  leassees  for  the  breach  of  any  condition,  cove- 
^  nant  or  agreement  oompirised  in  the  indentures 

<  of  th^  siEud  leases,  demises  and  grants ;  Be  it 
« therefore  enacted, — ^ttiat,*  As  well  all  and  every 
person  and  persons,  and  bodies  politique,  their 
lieires,  successors  and  assignes,  which  have  ['and]  [^  or] 
shall  haveanygifbor  grant  of  our  said  soveraign 

lord,  {^"or  of  any  his  predecessors,  by]  letters  [^  by  his] 
paCttents,  of  any  lordsfa^  manners,  lands,  te- 
nements, rents,  parsonages,  tithes,  portions,  or 
any  other  hereditaments,  or  of  any  reversion 
CT  reversions  of  the  same,  which  ^did  belong  [7or]  f  snd] 
appertainiB  to  any  of  ^tiie  said  monasteries  and 
other  reli^ous  and  eedesiasticall  houses  dis- 
solved, suppressed,  rdinqiushed,  forfeited,  or  by 
any  other  meanes  come  to  the  king's  hands  since 
the  sud  ["  last  day  of  Aprill,  in  tiie  eight-and-  [  ^  4th  day  of  Febni»^ 
twentietfi  yeare  of  the  raJgn  of  king  Henry  the  *«  27yere  of  his  dup^ 
Eighth,]  or  which  at  any  time  heretofore  did  be-  ^  ' 

long  or  appertaine  to  any  other  person  or  persons, 
and  after  came  to  the  hands  of  our  said  sove- 
raign  [^  lord  or  any  of  his  predecessors,]  as  also  j^  lord] 
othef  persons  being  grantees  or  assignees  to  or 
by  p^-flie  kii^s  majesty,]  or  to  or  by  any  otiier  [*«  our  said  ^onwttt^ 
person  or  persons   than  the  king^s  hSghnesse  1®^®  ^®  ^^^ 
and  [}^  their  heires,]  executors,  successors  and  rii  theires  *] 
assignes,  [^and]  every  of ^em,  shaU  and  may  [i«of] 
have  and  enjoy  like  advantage  against  the  lessees, 
th^  executors,   administrators  and  assignee, 
by  entry  for  i^on-payment]  of  the  rent,  or  for  ["none  payment] 

C)  tW.  'llM Mn;*  «o la^is  itstule  'ihaiidia^'  i.e.  *  Uk  hndik* 
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doing  of  waste  OF  other  f<Mrfeitil]fto)  ftnd  ideo  dlall 
and  may  have  and  eigoy  all  and  every  such  like, 
and  the  same  advantage^  benefit  and  remedies^ 
by  [^^actiona3  onely,  for  not  C^jperforming.] 

myng  of}        other  condition%  covenanta  or.agreemenl»con*- 

taiaed  and  expressed  in  the  indjBntures  of  their 
sud  leasses,  demises  or  grants,  against  all  and 
every  the  said  leasnees^  a&d.fieunaiunn^  and  granr 
tees,  their  executors,  admmistrators  and  asf- 
signes,  as  the  said  leassors  or  grantors  ;lhAm!^ 
selves,  or  their  heires  or  saceesscMV,  ought, 
should,  or  might  have  had  and  enjoyed,  at  any 
time  or  times,  in  like  VMinnev  and  fori%  as  if 
the  reversion  of  such  lands,  tenements^  or  here>- 

netothandis  ditaments  had  [^^  remained  apd  continued  in  the 

id  souveraine  g^j j  grantors  or  lessors^  their  heires  or  succesr 

as  eur  said  . 

e   lorde,    his    ^^1. 
1  soccessoors, 

might  have  had  and  eajoyed  in  certaine  casea^  by  veitue  of  thacte 
the  first  cession  of  this  present  parUament>*  if  no  aacUe  graunte  by 
tentes  had  ben:  by  his  bighnes  J. 


Enr^.  C.28,  §  6.  No.  XVIIL— 6  Geo.  II  Ir.  c.  4,  §.  4. 

^  And  ivlicreas  many  persons  hdid  consider-  TheaadidM' 
^  able  estates  by  leases  for  lives  ot  years,  and  J^^^^f^ 
^  lease  out  the  same  in  parcels  to  several  ander-  ^SSm^mJS^i 
^  tenants  i  and  whereas  many  of  those  leases  ^*  ^'*'*^ 
^  cannot  by  law  be  renewedwithoiit  a  surrender 
*  of  all  the  under-leases  derived  out  of  the  same, 
^  so  that  it  is  in  the  power  of  any  such  under- 
iig  of]  '  tenants  to  prevent  or  delay  the  [^  renewing]  the 

-  principal  lease,  by  refusing  to  surrender  their 
^  under-leases,  notwithstanding  they  have  cove- 
^  uanted  so  to  do,  to  the  great  prejudiceof  their 
<  immediate  landlords,  the  first  lessees :  for  pre* 
'  venting  such  inconveniencies,  and  for  making 


C)  The  sUtttts  hm  alluded  to  is  tha  31  Hen.  VIIU  JBng.  c  12^ 


^  ti&6  rmewid  otleiiB&B  jiiore  easy  for  fhe  future) 
<  be  it  cmactedy-^-^iatr  In  cMeany  ['knees]  Axil  I*  lease] 
be  duly  ettrrendered,  in  order  to  be  renewed, 
and  a  new  Utie  inadd  and.ei^^uted  by  the  cUitf 
landkNrd  or  kndlordi,  tlie  eame  hew  leaite  shall  ^ 

without  a  surrender  of  all  or  ['any  of]  the  ['any] 
tonder-Ietees,  b^  as  go6d  atid  valid,  to  all  iiktients 
and  purposes,  as  if '  alt  the  under-leases  derived 
thereout  had  beM  likewise 'surrendered  at  or 
befiMre  the  taking  of  such  nlew  lease ;  ahd  all  and 
every  person  and  persons,  in  whom  any  estate 
fijft  Kfe  or  liiies,  or  for  years,  shall  frotn  time  to 
time  be  vested  by  intUit  6f  sucih  new  leas^  and 
Us,  her  and  their  executors  and  administrators 
shall  be  mtitled  to  the  risnts,  covenants  and 
duties,  and  [^have  the]  like  remedy  for  recovery  [^  hare] 
thereof,  and  the  under-lessees  shall  hold  and 
enjoy  the  messuages,  lands  and  tenements  in  tlie 
respective  under-leases  comprized,  as  if  the  ori- 
ginal leases,  out  of  which  the  respective  under- 
leases are  derived,  had  been  still  kept  on  foot 
and  continued;  and  tlie  chief  landlord  and  land- 
lords shall  have  and  be  intitled  to  such  and  die 
same  remedy,  by  distress  or  entry,  in  and  upon 
the  messusq^es,  lands,  tenements  and  heredita- 
ments, comprized  in  any  such  under-lease,  for 
the  rents  and  duties  reserved  by  such  new  lease, 
so  far  as  the  same  exceed  not  the  rents  and  duties 
reserved  in  the  lease  but  of  which  such  under- 
lease was  derived,  as  they  would  have  had  in 
case  such  former  lease  had  been  still  continued, 
or  as  they  would  have  had  in  case  the  respec- 
tive under-leases  had  been  renewed  under  such 
hew  prindpal  lease :  any  law,  custom  or  usage 
to  the  cratrary  [^thereof]  notwithstanding.         [^  hereof} 


!■   f_ 
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CHAPTER  IIL 

;OLLATERAL  HATTEftS  AFFECTrNG  THE   RIGttT  OF  ElfTllT   FOR 

COHDITIOK  VROKEN. 

CfAttonmenL 
.Eit^.  r.  16,  $$•  9        No.  XDC-^  ./^ /n  c  10/(i.9frlO. 

§.  9.  <  And  be  it  farther  ettaeteri^-^tliat,'  FfrMn  Attommem 
iwi^y**]  and  after  the  ateddfirst  day  of  tyWehadmas^']  ^^^^ 

tjsnn,  all  grants  er  conveyailcee  thereafter  lb  f^SS£.^ 
be  liiBde  by  fine  or  otherwise  of  ktj  iilannors, 
or  rents,  or  of  the  reverfidon  or  remainder  of 
any  messuages  or  lands,  shall  be  good  and 
effedtual  to  all  intents  and  pntpories,  without 
any  attornment  of  the  tenants  of  any  such  ma- 
^3  .    nors,  or  of  the  land  out  of  which  [^he]  rent 

shall  be  issuing,  or  of  the  particular  tenants 
enions  or  remam-  upon  whose  particular  estates  any  such  [^re- 
ihall  and  may]       yersion  or  remainder  shall  or  may]  be  expectant 

or  depending,  as  if  their  attornment  had  been 
had  and  made. 

5.  10.  *  Provided  nevertheless,  that,*  No  such  Butthet«u»f 

#  J  -J  not  pwjudkra 

tenant  shall  be  prejudiced  or  damaged  by  pay-  ^iSuSlfw 
ment  of  any  rent  to  any  such  grantor  or  conusor,  Srm?^e 
or  by  breach  of  any  condition  for  non-payment  gnnt.  ^ 
of  rent  before  notice  shall  be  ^ven  to  him  of 
such  grant  by  the  conusee  or  grantee. 


».//.  Eng.  c.  19,       No.  XX.— 15  Geo.  11.  Ir.  c.  8,  §§•  7  §•  8. 

J.  11. 
_ -^^T  }.  7.  ^  And  whereas  the  P  possessions]  of  cs-  Attornment 

session  J  '  u   r^  j  toa«tr«n«er' 

*  tates  in  lands^  tenements,  and  hereditaments,  l^i^^^ 
^  [^are]  rendred  very  precarious  by  the  frequent  S^S^Sitef^ 


(*)  This  is  properly  4,  5  Jnni  c  9,  8  Slatutct  of  the  Bealmt  458. 
(*)  Trin.  1706. 
(c)  JtficA.  1707. 
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^  *  and  fraadalent  practice  of  tenants  in  attorning 

<  to  strangers  who  claim  title  to  the  estates  of 

*  their  respective  landlord  or  landlords,  lessor  or 

<  lessors,  who  by  that  means  are  turned  out  of 

*  p3Ssession  of  their  respectiye  estate^s  and  put 
^  to  the  difficulty  and  expence  of  recovering  the 

*  possession  thereof  by  actions  or  suits  at  law ; 

*  for  remedy  whereof,  be  it  enacted, — ^that,'From 

and  after  the  sud  [^  1st  day  of  May,  1742],  all  ['  24th  day  of  Ju 

and  every  sudi  attornment  and  attommaits  of  \!^^^  ^^  ^^ 

any  tenant  or  tenants,  of  any  messuages,  lands, 

tenements  [^  or  hereditaments,]  shall  be  abso-  [^    or     hereditai 

lutely  null  and  v«id  to  all  intents  and  purposes  ^^^   ^}    P" 

,    .  •  xi  •        ^  ^"t    •  Great  JBritatn  < 

ijrhatsoever;  and  the  possession  of  then:  ra^wj-  js^giand,  domim 

tive  [^landlords  or  landlord,*]  lessor  or  lessors,   Wales^  or  town  of 
shall  not  be  deemed  or  construed  to  be  any  f^-unan- Tweed 
C^ways]  changed,  altered  or  affected  by  any  jinJi^^-i 
«    such  attornment  or  attornments :  [^  wise] 

[7§*  8.]  Provided  always,  that  noihii^  herein  (^N.B.  All  one  §.i 
contained  shall  ext^id  to  vacate  or  affect  any  EnglUh  act.) 
attornment  made  pursuant  to  and  in  conse- 
quence of  [^any]  judgment  at  law,  or  decree,  ["some] 
or  order  of  a  court  of  equity,  or  made  with  the 
privity  and  consent  of  the  landlord  or  landlords, 
lessor  or  lessors,  or  to  any  mortgagee  after  the 
mortgage  is  become  forfeited. 

Of  Bdieffrom  ForfiUure  in  case  of  subsequent  Perjbrmance. 

XXI.— 15  Car.  I.  Ir.  c.  3.  21  Jac.  L  Eng. 

An  Act  for  the  Relief  of  Patentees,  Tenants  and 

Farmers  of  Crowne  Lands,  \}  or  other  Profits  [» in  cases  of  Forfc 
or  Lands  within  the  Survey  of  the  Court  of 
Wards  and  Liveries,  in  eases  of  Forfeiture 
for  not  payment  of  their  Rents,  or  other 
Service  or  Duly.] 

23i*^SJS***^      §.  1.  *  Forasmuch  as  the  king's  nugestie,  out 
^i^^'^f^^  <  of  his  gracious  disposition,  is  and  ever  hath 

(*}  « I^aodlord  and  laodloids'  ia  the  Crierton  CoUeOiMu 
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^  been  averae  from  taking  any  advantage,  liow-  wgff^ 

*  soever  lawfall  and  just,  against  any  of  hia  be£?^dm. 
^  subjects,  growing  by  any  forfeiture,  breach  of  STfarfeituw, 

*  condition,  or  strict  interpretation  of  his  high-  J^*^^ 

*  nesse  grants  or  letters  patents,  or  the  grants  '**^'^ 
^  or  letters  patents  of  any  of  his  royal  predeces- 

*  sors,  of  any  mannors,  lands,  tenements,  or  - 

*  hereditaments,  and  yet  the  grantees  or  paten- 

*  tees  deriving  their  estates  by  or  from  his  ma^- 
'  jestie  or  his  predecessors,  have  been  too  apt  and 

*  ready  to  exact  the  advantage  of  such  forfeiture, 

<  where  his  majestie  himselfe,  or  hispredecessore, 

<  have  not  required  the  same,  which  hath  been 

<  ever  held  an  unequal  and  extream  course,  and 

<  hath  many  times  been  relieved  by  suits  in 

*  courts  of  equity,  though  with  the  great  charge 

<  and  trouble  of  the  parties  indangered  thereby : 
2.  For]                 «  p  F01.]  remedy  whereof,'  as  well  where  the 

king  or  any  of  his  predecessors  or  successors 
^]  [^have]  granted,  or  shall  grant  the  said  man- 

nors, lands,  tenements  or  hereditaments,  or  any 
part  thereof,  or  the  reversion  [^or]  any  part 
thereof  to  any  other,  as  where  the  reversion 
remainder  or  estate  thereof,  is  or  shall  be  in  the 
king's  majestie  or  his  successors,  in  the  right  of 
ghndy  or  Duichie  the  crown  of  [^  Irehndj']  or  otherwise,  *  his  ma- 
**"*^0  *  jestie,  of  his  aboundant  grace  towards  his  loving 

*  subjects,  is  graciously  pleased,  that  it  be  enacted, 
^  and  be  it  enacted, — that,'  If  any  person  or  per- 
sons, bodies  politick  or  corporate,  having,  hold- 
ing, or  possessing,  or  which  hereafter  shall  have, 
hold  or  possess  any  manners,  lands,  tenements  or 
hereditaments,  by  virtue  or  colour  of  any  ori^- 
nal  grant  or  lease  or  assignment  of  the  same 
made  by  the  king's  majestie,  or  any  of  his  pre- 

sny  of  his  sue*  deoessors,  or  to  be  made  by  [^his  said  majestie 
3  or  any  of  his  successors,]  tar  any  number  of 

years,  for  life  or  lives,  in  fee-tail,  or  fee-simide, 
or  other  estate,  whereupon  any  rent  service  or 
otiier  duty  hatii  been,  i%  or  shall  be  reserved  or 
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pliable*  wiltjb  or  wider  any  ogn^lion  or  limi- 
totion  of  ro-entryi  cet^er^  orto  bervoid  for'de&ult 
qf  iwyiMlit  of  aueh  rent,  or  performanoe  of  such 

m 

Rerviiie  or  d«ty,  benetofore  hath  mades  <>«  &ny 
nthery  by,  froim  or  under  whom  he  claimetb, 
hath  made,  or  any  i^rbich  hareafli^r  shall  have, 
hold,  or  poapcun^. shall  make  any  default  therein, 
and  yet  after  such  default  made,  such  rent, 
service  or  other  duty  hath  been,  or  6hall  be 
answered,  psad  or  done  unto  his  majestic,  or  any 
of  hi9  predecessors  or  successors,  into  his  or 
their  receipt  of  the  |7  Exchequer  or]  Court  of  \J  Exclieqner,  oi 
Wards,  or  to  any  other  h|iving  authority  to  ^^^  ^^  Lanca^ 
receive  tbe^ame, as  thecaaeshall  require,  before 
SdMUhe     ^y  <>dvaatBge  of  such  forfidtinv,  or  cause  of 
^"^"^         forfeitfure,  hath  been  or  shall  be  taken,  and* 
bef<»^  any  oonunigakm  fiwalrded  to  enquire,  or 
AndMifaiut  otber  BToqess  issued  tpuchiing  the  i^d  forfeiture, 
^jl^^f^^  Of  non-payment  of  rent,  that  in  all  such  eases 
^^^        no  advantage  shall  be  taken  by  bis  mi^estie,  his 
bwes  or  successors,  of,  for  or  by  reason  of  any 
such  forfeiture  or  cause  of  foirfeiture* 

V  §•  ^]  *  ^^  ^  ^^  further  enacted,  tliat,'  [s  i  31 
No  person  or  persons  claiming,  or  which  after- 
ivards  shall  claim  by,  from,  or  under  his  majes- 
tic, or  any  of  his  predeccsscHrs  or  successors,  at 
any  time,  after  such  cause  or  title  of  forfeiture 
given,  shall  in  any  wise  have  or  take  any  benefit 
or  advantage,  by  reason,  means  or  colour  of 
such  default  made  or  to  be  made ;  but  that  every 
such  estate,  forfeited  or  forfeitable  by  means  or 
occasion  of  such  default  of  payment  of  rent  or 
performance  of  service,  or  other  duty,  shall  be 
adjudged  to  continue  and  have  his  being,  as 
if  iH>  such  default  or  cause  of  forfeiture  had 
been  had  or  made ;  any  law,  custome  or  usage  . 
to  the  contrary  thereof  in  any  wise  notwitb* 
standing. 

.(*)<tiid*  hmoBMoAj  rrpestsd  on  iStm  IMl  U  Hie  l^Kth  •et,  ^SiaiMfa 
Realfih  1234. 
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Of  fVaiver,  and  of  the  Effect  if  Assignina  <md  Svb-kUing  trt  certain 

Casts. 

No.  XXIL— 7  Geo.  IV.  Ir.  c.  29.* 

An  Act  to  amend  the  Law  of  Ireland  respecting  the  Assignment  and 
Sub-letting  of  Lands  and  Tenements.  [5th  May^  1826. 

$.1  <  Whereas  it  is  expedient  to  ensure  the  fulfilment  of  the  covenants 

^  and  conditions  in  existing  leases  of  lands  and  tenements  in  Ireland^ 

^  ^  for  preventing  the  assignment  or  sub- letting  of  the  lands  and  tene* 

'  ments  demised  thereby,  and  to  make  more  effectual  provisions  to 

'  restrain  such  assignment  or  sub-letting  in  future ;  be  it  therefore 

^  enaeted— — tliat,'  Where  lands  or  tenements  in  Ireland  are  or  shall  be  wimk  land* 

are  bdd  under 

bolden  under  any  lease,  instrument  or  agreement  in  writing,  in  force  S!Ljf^g>^ 

at  the  time  of  the  passing  of  this  act,  or  which  shall  be  made  or  ^^^"'' 

ccniSitkiiic  Ac- 


entered  into  at  any  time  on  or  before  the  1st  diay  of  June^  1826, 

illAOX  Hill- 

which  lease,  agreement,  or  instrament  shall  contain  any  condition  [^Jg^'JIr^* 
or  covenant  prohibiting,  controlling,  or  regulating  the  assignment  or  Jh^'tedecL 
«ib>letting   of  the  lands  or  tenements  demisedj  or  agreed  to  be  racbcoolSu^ 


tioiiaunknbt 


denused  thereby,  or  of  anypart  thereof,  no  act,  matter  or  thing  what-  bcapw^to 


ever  to  be  done  or  acquiesced  in  by  the  lessor,  or  person  contract-  Smu^<!?'  • 

uig  to  lease  by  such  deed  or  instrument,  or  by  his  or  their  heirs,  t^JlSSSSfr 

eiecutors,  administrators,  or  assigns,  shall  be  deemed,  taken  or  con-  IdsT.. 

>tnied,  in  any  court  of  law  €X  equity,  to  be  or  to  amount  to  a  ww'er 

rf  the  benefit  of  any  such  condition  or  covenant ;  and  that  in  any 

action  or  actions  for  the  breach  of  any  condition  or  covenant,  commit- 

Mat  any  time  after  the  said  Ist  day  of  June,  1826,  such  lessor  or 

contracting  party,  and  his  and  their  heirs,  executors,  administrators 

*nd  aarigns,  shall  be  entitled  to  recover  the  possession  of  such  lands 

w  tenements  by  virtue  of  any  such  condition,  or  any  penalty  for  the 

h'each  of  any  such  covenant  according  to  the  provisions  of  any  such 

condition  or  covenant  respectively,  unless  it  shall  be  expressly  proved 

^  such  assignment  or  sub-letting  was  made  with  the  consent  of 

*^h  lessor  or  contracting  party,  bis  or  their  heirs,  executors^  admi-* 


(*)  There  are  no  coirespondiDg  eoyu^tments  for  England* 

c 
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liistratorB  or  aangns,  testified,  where  tuch  assignineiit  or  sub-lettii^ 
shall  be  by  deed  or  written  instrument,  by  his  or  their  being  a  partj 
to,  and  signing  and  sealing  such  deed  or  written  instrument,  or  where 
such  assignment  or  sub-letting  shall  not  be  by  deed  or  written  in- 
strument, testified  by  his  or  their  consent  in  writing,  or  unless  the 
benefit  of  such  condition  or  covenant  shall  have  been  expressly  waired 
by  some  writing  signed  by  the  party  entitled  to  the  benefit  thereof, 
fiucbiraant        §•  2.  And  be  it  further  enacted  that.  In  all  cases  the  person  assign- 
t^^t^  ing  or  sub-letting  contrary  to  this  act,  without  such  consent,  sigmfied 
h^ell!!^^  ^  h«%in-before  directed,  shall  not  have  or  be  entitled  to  any  remedy 
r^J*^^  by 'distress  or  otherwise  for  recovery  of  any  rent  or  sum  Teserved  in  ^ 
land.  and  by  any  deed,  written  instrument,  or  other  agreement,  by  whidi 

such  sub-letting  or  assigning  shall  be  made,  or  for  the  occupation  of 
any  of  the  lands  or  tenements  so  assigned  or  sub4etteni;  .any  thing  in 
any  such  deed,  instrument  or  agreement,  or  any  law,  statute,  or  usag^ 
to  the  contrary  in  any  wise  notwithstanding.  :| 

S^nbe'Siu      i*  ^*  ^^  ^  ^^  farther  cnao^  that,  Where  lands  or  tenements  in 
^iiS^£^  Lrdomd  shall  be  held  by  virtue  of  any  lease  or  agreement  for  a  \BUib9 
Mu^mT'  which  shall  be  executed  or  entered  into  at  any  time  after  the  Ist  day 
i^,a^  otJunBj  1826,  not  contaming  a  cuuise  expressly  autborinng  and  e** 
iTb^?'^  powering  the  lessee  or  tenant  to  ass^  or  sub-let  (other  than  a  lease  for 
iSSf£|J    a  term  of  ninety-nine  years  or  upwards,  or  a  lease  for  lives  or  years  with 
M  wiib^  a-covenant  for  perpetual  renewal,  or  a  lease  held  immediately  under  any 
iaM?ui'tr£  P^i^BC^DB  oi*  bodies  Corporate  or  ecclesiastical,  or  held  under  any  peison 
d^iLS  M  ^^  persons  deriving  from  the  immediate  lessee  of  such  persons  or  hoSi» 
the  iktti,  s»  corporate  or  ecclesiastical,  with  a  tatiet  quoHes  covenant  for  renewsli) 
it  shall  not  be  lawful  for  such  lessee  c»r  tenant,  his  or  their  lieif% 
executors,  administrators,  or  assigns,  to  assign  or  taUet,  either  hf 
written  instrument  or  otherwise,  any  such  lands  or  tenements  or  any 
part  thereof,  without  the  express  consent  of  the  lessor  or  contraodng 
party  in  such  lease  or  contract,  his  or  their  hdrs,  executors,  adminia- 
trators  or  assigns,  testified,   where  such  assignment  or  sub-lettlnS 
shall  be  by  deed  or  written  instrument,  by  his  or  their  being  party  ^ 
and  aogning  and  sealing  such  deed^r  written  instrument,  (nt  by  1^ 
or  their  written  indorsement  on  such  deed  or  instrument,  ratifyii^  ^ 
confirming  the  same,  or  where  such  assignment  or  sub-letting  shal^ 
not  be  by  deed  or  written  instrument,  testified   by  his   or  thei^ 
consent  ia .writing;  and  every  «uch  assignment  or  sub-letting^  and 
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every  leaae,  deed  or  instrument,  or  odier  agreement  or  proeeeding, 
whereby  sueh  an^ment  or  sub-letting  shall  be  mad^-mthout  such* 
consent  as  aforeaaid,  and  testified  as  aforesaid,  sliall  be  and  be  dtoned 
irhoUy  iroid  and  invalid  to  all  intents  and  purposes  whatsoever; 
any  law,  statute  or  usage  to  the  contrary  in  anywise  notwithstanding,* 
nnless  such  consent  riiaH  be  endorsechor  executed  in  writing  as  afore- 
said ;  and  that  in  any  proceeding  in  law  or  equity  relating  to  sudhf  ^JSJu^*^: 
awgnment  or  sub-letting,  the  party  so  assigning  or  sub-letting,  or  the  ^SuTteSif^ 
party  to  whom  such  assigning  or  sub-letting  shall  be  made  or  attempted 
to  be  made,  shall  not  be  entitled  to  avail  himself  of  any  constructive 
«  or  parol  waiver  of  the  benefit  of  this  act,  by  or  on  behalf  of  any  such: 
IcMor  or  contracting  party. 
^       §.  4.  Provided  always,  and  be  it  enacted,  that,  Where  any  actual  2SS!?ISTcr- 
wnrer  of  the  benefit  of  any  condition  or  covenant  in  any  lease  as  ^^,SUr 
ifixtsaid,  or  of  the  benefit  of  this  act,  on  the  part  of  any  lessor  or  SSS^IeSni^ 
penon  contractiiig  to  lease,  or  his  or  their  heirs,  executors,  adrainis- 
ttUoTs  or  assigns,  shali  be  proved  to 'have  taken  place  in  any  one 
j     pttticular  instance,   such  actual  waiver  shall  not  be  assumed  or 
I     deemed  or  construed  to  extend  to  any  instance,  or  to  any  breach  or 
£     h^eaches  of  covenant  or  condition,  other  than  that  to  which  such 
[     wii^'er  shall  specially  rekite^  nor  to  be  a  general  waiver  of  the  bencfiO 
^     rf  aay  such  covenant  er  condition,  or  of  the  benefit  of  this  act. 
'I        §.5.  And  be  it  further  enacted,  that,  In  all  cases  where  any -person,  vammt  iiqm 

I  , ,  ,  ,    ,  -^   *  '   ing  bindc  luu 

"I     ^^hishebs,  executors,  or  administrators,  who  is  or  shall  be  seized  ^Y^J^)^,'^ 
^  possessed  of  any    lands  or  tenements  in  Jrebtnd,    undier  any  SSMtoric?. 
**Bfliinient  or  sub-letting  made  with  the  consent  of  the  lessor  or  FiTtqtrc^uo 
Poton  contracting^  with  the  person  so  assigning  or  sub-letting,  or  his  ^^^^^^/^ 
^  tlieir  heirs,  executors,  administrators,  or  assigns,  according  to  ^{1^*^ 
^  provisions  herein-before  contained,  shall  at  any  time  after  the  ^^n^.- 


^  day  of  June,  1826,  duly  pay  and  satisfy  the  rent  due  from  such  per-  wj  ve^»  , 
lOQ  or  persons,  his  or  their  heirs,  executors,  er  administrators^  to  the  «*°dc'i»»' 
fOMn  or  persons,  or  his  or  their  heirs,  ffiESCutors^  administrators,  op 
^>if;Ds,  who  shall  have  so>  assigned  or  sub-let  such  lands  or  tenements' 
^  such  consent  as  aforesaid,  the  receipt  of  such  person  so  assigning 
Waob-letiing,  or  of  his  heirs,  executors,  administrators  or  assigns,  shalF 
^  a  full  and  sufficient  discharge  to  such  person  or  persons  who  shal^ 
^ve  paid  such  rent,  and  to  his  and  their  heirs,  executors  or  adminis- 
^viUor^  as  well  against  the  person  or  persons  so  assigning  or  sub-lettingy 
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as  also  ag&inst  the  lessor  or  person  'contracting  with  the  person  so 
assigning  or  sub-letting,  and  who  shall  have  given  his  or  their  consent 
to  such  ani^ment  or  sub-letting,   signified  as  herein-before  pro* 
vided  I  ana  the  person  or  persons  so  having  paid  such  rent,  or  his  or 
their  heirs,  executors,  or  administrators,    or  his.  or  their  goods^ 
chattels,  or  effects,  lands  or  tenements,  shall  not  be  subject  or  lia- 
ble to  the  payment  of,  or  to  any  distress  or  other  remedy  for  any 
rent  due  to  such  consenting  party  or  person,  or  to  any  person  de- 
riving under  him  by  virtue  of  any  title  subsequent  to  the  pving  of 
any  such  consent  as  aforesaid;  any  law,  usage,  or  custom  to  the 
contrary  in  anywise  notwithstanding. 
^tmHSfSt'       §*  ^*  ^^^^^  always,  and  be  it  enacted,  that,  In  any  case  in  which 
^^!^li!S^  any  lessee,  having  received  such  consent  as  by  this  act  is  required 
tiDffwSb^  to  the  assignment  or  sub-letting  of  any  lands  or  tenements,  or  the 
J^ttnuy  1^  heirs,  executors,  or  administrators  of  any  such  lessee,  shall  not  duly 
^^SPi^^j   pay  the  rent  reserved  in  and  by  Uie  lease  under  which  such  lands 
o^rcBUto   ^^  tenements  shall  be  held  by  such  lessee,  to  the  party  entitled  to 
receive  the  same,  it  shall  be  )awful  for  the  party  entitled  fo  such 
rent,  at  any  time  when  there  shall  be  due  to  him  two  or  more  fiiU 
gales  or  portions  of  the  rent  reserved  in  such  lease,  to  give  notice 
in  writing,  in  tlie  form  contained  in  the  schedule  annexed  to  this 
act,  to  all  and  every  persons  or  person  who  sliall  be  then  in  occu- 
(  pation  of  the  lands  and  tenements  which  shall  have  been  assigned 
or  sub-let  with  such  consent  as  aforesaid,  requiring  each  and  every 
such  person  to  pay  to  the  party  giving  such  notice  the  rent  reserved 
*   upon  the  holding  or  holdings  of  any  and  every  such  person  respectively, 
Aiitrtiicil         6.  7.  And  be  it  further  enacted,  that,  From  and  after  the  deliverv 
ii^'!fi!j]f     ^^  ^^^^  notice  to  any  person  in  occupation  of  sucB  lands  or  tene- 
l^iio^iifnd!^  ments  as  aforesaid  (by  being  left  at  the  house  or  usual  place  of  abode 
rc^cHpt'khau    of  anv  such  person,  either  with  sucli  person,  or  with  some  one  of  the 

be  their  ail.  .  "       ^  ,  . 

thargc  family  of  such  person  above  the  age  of  sixteen  years,)  every  such 
person  shall  pay  to  the  landlord  signing  such  notice,  or  to  his  heirs, 
executors,  administrators,  or  assigns,  all  and  every  sums  and  siim 
whatever  due  or  to  grow  due  for  rent  from  such  person  to  the 
lessee  so  having  assigned  or  sub-lettcn,  with  such  consent  as  aforesaid, 
or  to  his  heirs,  exccutoi's,  or  administrators;  aiid  from  and  after 
such  notice  as  aforesaid,  and  until  the  satisfaction  of  all  the  sums 
due  to  the  person  giving  such  notice,  on  account  of  all  rent  duo  from 


k 
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such  leisee  having  so  aflsigned  or  sub-letten  as  aforesaid,  the  receipt 
of  the  person  giving  such  notice,  or  his  heirs,  executors,  adminis- 
trators, or  assigns,  shall  be  a  full  and  sufficient  discharge  to.  the  person 
or  persons  in  the  occupation  of  such  lands  or  tenements,  who  shall 
have  paid  su«^  rent,  and  to  his  and  their  heirs,  executors,  or  ad- 
mmirtrators,  agdnirt  the  person  having  bo  a»ngned  or  «,b-letten,  or 
hsi  heirs,  executors,  or  administrators;  and  the  person  or  persons 
so  having  paid  such  rent,  or  his  or  their  heirs,  executors,  or  admi- 
matrators,  or  his  or  dieir  goods,  chattels,  or  effects,  lands  or  tene- 
ments, shall  not  be  suliject  or  liable  to  the  payment  of  any  rent,  or 
to  any  distress  or  other  remedy  for  the  same,  to  any  person  imder 
whom  such  person  or  persons  may  hold  by  reason  of  any  such  assign- 
ing or  sub-letting  as  aforesaid. 

§•  8.  And  be  it  further  enacted,  that.  From  and  after  the  delivery  iMidkmi 
of  sueh  notice  as  aforesmd,  and  until  the  satis&ction  of  all  rent  and  nocioe,ahan 

haTe  power  to 

arrears  of  rent  due  to  the  party  giving  such  notice,  or  his  heirs,  ^^^ 
executors,  administrators,  or  assigns,  he  and  they  shall  have  and  Sn^ttT' 
enjoy  all  such  rights,  powers,  and  authorities  for  the  recovering  and 
aifinrcing  the  payment  of  any  rent  due  and  payable  by  any  person  or 
penMms  occupying  the  lands  so  assigned  or  sub-let  as  aforesaid,  as 
oould  or  might  have  been  enjoyed,  or  as  could  or  might  have  been 
legally  exercised  or  enforced  against  any  such  person  or  persons  re- 
spectively by  the  party  so  assigning  or  sub-letting  as  aforesaid ;  any 
Uiing  in  this  act,  or  any  law,  usage,  or  custom  to  the  contrary  not- 
^thstanding. 

§•  9.  And  be  it  further  enacted,  that.  From  and  after  the  Ist  day  LMWMor 
01  Jwne^  1826,  it.  shall  not  be  lawful  to  or  for  any  person  or  persons,  JJJhSSfnr* 
bi>  or  their  heirs,  executors,  administrators,  or  assigns,  who  shall  ^nS^'Hg 
Md  any  lands  or  tenements  under  any  lease  or  agreement  made  fors^veimr* 
Wore  the  1st  day  of  June^  1826,  containing  any  condition  or  cove-  Sijj  •]?**** 
nant  against  sub-letting  or  assigning  of  the  same,  nor  for  any  ^^^^f 
person  or  persons,  his  or  their  heirs,  executors,  administrators 
^  assigns,  who  shall  hold  any  lands  or  tenements  under  any  lease 
^  agreement  which  shall  be  made  or  entered  into  any  time  sub- 
*6<{|]ent  to  the  said  1st  day  of  Jvne^  1826,  not  containing  a  clause  ex- 
prttaly  authorizing  and  empowering  the  lessee  or  tenant  to  assign  or 
^let  (other  than  a  lease  for  a  term  of  ninety-nine  yeai*s  or  upwards, 
or  a  lease  for  lives  or  years  with  a  covenant  for  perpetual  renewal,  or 


tons. 
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a  lease  held  immediately  under  any  person  or  bodies  corporate  or  etf 
clesiastical,  or  bdd  under  any  person  or  persons  deriving  fiom  th 
immediate!  lessee  of  such  persons  or  bodies  corporate  or  eocM 
astical,  with  a  taiies  quoHes  covenant  for  renewal),  to  devise  sod 
lands  or  tenements,  or  any  part  thereof,  by  his  or  their  last  will  ant 
testament,  so  as  to  portion  or  divide  such  lands  or  tenements  U 
SMtwS^  or  among  several  persons;  provided  always,  that  nothing  in  thi 
^SSH^,^  act  contained  shall  extend,  or  be  construed  to  extend,  to  prevent  tk 
inheritance  or  distribution  of  any  lands  or  tenements  to  or  amoo-j 
any  person  or  persons  who  would  be  entitled  thereto  according  ^ 
law,  upon  the  decease  of  any  person  or  persons  dying  intestate. 

Schedule  to  which  this  Act  refers. 

Form  of  notice  from  a  superior  landlord  to  the  sub-tenant  of  su.^ 

landlord's  immediate  lessee. 

A.  B. 

Take  notice,  that  I,  the  undersigned  C.  2).,  superior  landlord  ^ 
tho  lands  and  tenements  under-letten  to  you  by  E.  F.^  do  herel:' 
require  you  to  pay  to  me  the  said  C.  Z>.,  or  to  my  heirs,  executors 
administrators  or  assigns,  all  rent  and  arrears  of  rent  payable  ^, 
you  for  the  said  lands  and  tenements,  until  all  sums  due  from  tl* 
said  E.  F.J  for  his  rent  of  the  said  lands  and  tenements  shall  be  fuAl 
paid  and  satisfied  to  me,  or  my  heirs,  executors,  administrators,  ^ 
assigns.     Witness  my  hand,  this  day  of 

To  A.  B.  of 
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Of  LimitaHm  to  the  Right  of  Entry. 

Jae.L  Eng.  c..l6,        No.  XXIIL— 10  Car.  I.  Ir.  mm  8»  c.  6, 
«•  1  *  2-  §§.  12  §•  IS. 

By  these  aetB  no  person  or  persons  shall  make  EDtrrmiutbe 

•^  ,  *         _  '^  within  twmty 

any  entry  into  any  lands,  tenements,  or  here-  ]S^^  ^ 
ditaments,  bat  withm  20  years  next  after  his  ^^^^^cnied. 
or  their  right  or  tide,  which  shall  first  descend 
or  accrue  to  the  same: — ^provided  that  if  the 
persons  that  shall  have  such  right  or  title  of 
entry  shall  be  at  the  time  of  the  said  right  or 
title  of  entry  first  descended,  accrued,  come, 
or  fidlen,  within  the  age  of  21  years,  fimme 
covert^  non  compos  merOiSj  imprisoned  or  beyond 
the  seas,  such  persons  and  their  heirs  may,  not- 
wilhstandmg  the  20  years  be  ezj^red,  make  the 
entry  within  10  years  next  after  full  age,  dis- 
corerture,  coming  of  sound  mind,  enlargement 
out  of  prison,  or  coming  into  the  realm,  or  death. 
The  Irish  act,  §.  19,  also  contains  a  general 
exception  in  fiivor  of  eccleoastical  persons. 


Of  special  Ucense  to  Enter. 

No.  XXIV.— 36  Hen.  VI.  Ir.  c.  8.  {Hot.  ParL  c.  9.)* 

An  Act  that  Persons  not  amesnable  to  the  Law  shall  not  enter,  dis- 
tnun,  rob,  threaten  or  kill  any  Tenants  for  any  Lands  or  Tenen^ents 
contrary  to  the  G>mmon  Law,  but  shall  first  shew  their  Title  to 
tlie  Governor  and  Council,  and  thereupon  have  Licence  to  distrain 
<v  enter  in  peaceable  manner. 

^  At  the  request  of  the  commons,  that  where  sundry  persons,  not  PttMMnot 
*  smamable  by  the  common  law,  do  feign  titles  to  lands  and  tenements  J^Je^Kinto' 
*c(  diyerse  men,  the  which  are  under  the  jurisdiction  of  the  law,  and  ^SSi^ 


conpesponding 
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of  the 
lieutenant 
andcoundlg 
alunioietbdr 
tkOtk 


<  by  such  feigned  titles  they  threaten  the  tenants  and  inhabitants  in 

<  the  said  luids  and  tenements  to  rob  them,  to  prey  them,  to  kill 

<  them,  so  that  for  fear  the  said  tenants  dare  not  dwell  in  the  said  lands 

<  and  tenements,  but  mustfly  and  avoid  the  said  lands  and  tenements, 

<  ai^d  leave  them  waste,  which  is  a  great  imminent  mischief,  like  to 

*  make  much  of  this  land  waste ;  considering  that  such  persons  out  of 

*  tiie  law  at  this  day  have  more  great  rule  for  default  of  punishment  of 

*  mii^ovemance,  than  persons  that  obey  the  law :  wherefore  the  pre- 
'  mises  considered,  it  is  ordained  and  established — that,'  If  any  person, 
which  is  not  amesnable  to  the  ccMnmon  law  do  enter,  distrain,  rob»  or 
threaten,  or  kill  any  such  tenants  of  any  landsor  tenements  by  strong 
hand,  contrary  to  the  common  law,  unless  that  they  do  sue  first  to  the 
lieutenant,  justice,  or  deputy,  and  the  king's  council  in  this  said  land, 
and  shew  their  title,  and  thereupon  to  have  a  special  licence  to  distrain 
or  enter  in  peaceful  maimer,,  as  may  be  thought  lawful  to  the  said 
lieutenant,  justice,  or  deputy,  and  the  council ;  and  if  any  person 
contrary  to  this  statute  do  enter,  distrain,  rob,  kill,  or  threaten  any 
tenants  or  tenements,  so  that  thie  said  lands  or  tenements  shall  lye 
^raste,  that  then  they  shall  lose  thdr  title  and  claim  of  the  said  lands 
and  tenements  for  ever  from  them  and  their  heirs.  And  that  this 
statute  shall  not  extend  to  such  persons,  as  are  amesnable  by  the  com- 
mon law. 
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CHAPTER  I. 

WHCBB  LESS  THAN  A  TEAR'S  BENT  MAY  BE  DUE.' 

1 

7.  B»g.  e.  28,         No.  XXV.— 11  Ahh.  Ir.  e.  2,  §§.  2  J-  3. 

$•2.  (*)  *  And  whereRs  gre^t  inconvenienciei  wher^  in 

*  do  frequently  happen  to  lenaors  and  landlords,  ^..^^ 
'  in  caaes  of  re-entry  for  n<m-payment  of  rent,  ^rir^f^* 

*  by  reason  of  the  many  niceties  that  attend  mr,  JSno' 
^  re-entnea  at  conunon  lavr:  and  forasmuch  as  ^^y  <^ 

on  thepremU 

^  when  a  legal  re-entry  is  made,  the  landlord  t^r„|^'^ 
^  or  lessor  must  be  at  the  expence,  charge,  and  ro»7^)ce^ 
^  delay  of  recovering  in  ejectment,  before  he  wiuiout  ade.* 

<  can  obtain  the  actual  possession  of  the  demised  ^^^ 

<  premisses;  and  it  often  happens,   that  after 

<  sucli  a  re-entry  made,  the  lessee  or  his  asngnee 
'  upon  one  or  more  bOIs  filed  in  a  court  of 
'  equity,  not  only  holds  out  the-lessor  or  landlord 

<  by  an  injunction  from  recovering  the  possession, 

<  but  likewise  pending  the  said  suit  do  run 

<  much  more  in  arrear,  without  ^ving  any  se- 
^  curity  for  the  rents  due,  when  the  said  re-entry 
'  was  made,  or  which  shall  or  do  afterwards 
'  incur :  for  remedy  whereof  be  it  enacted— —« 

<  that,'  In  all  cases  betwe^i  landlord  and  te- 
daj  of  June  nant,  from  and  aflier  the  \}  25th  day  of  March 

in  the  year  of  our  Lord  17l2,]  as  often  as  it 


^  1,  wbidi  charges  an  oTar4ioldiiig  taatnt  with  dottble  Ibe  jmAf  vshie  of  the 
and  Um  title  and  preamble  of  the  act,  PomU 

D 
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fihaSl  happen  that  [^inore  than  one]  half  yearns  ['one] 
Tent  shall  be  in  arrear,  and  the  landlord  or 
Jessor  to  whom  the  same  is  due  hath  right  by 
law  to  re-enter  for  the  non-pa}rment  thereof, 
such  landlord  or  lessor  shall  and  may,  without 
any  formal  demand  or  re-entry,  serve  a  [^  sum-  ['  dedaratio 
mons]  in  ejectment  for  the  recovery  of  the.  de- 
mised premisses;  [^ which  summons]  in  eject-  [«orin  case 
ment  shall  stand  in  the  place  and    stead  of  cannot  be  U 
a  demandandr^ntry;  «»d  in  ca«,  of  judgment  ^;j;^ 
against  the  casual  ejector,  or  nonsuit  for  not  pnmuBses,  ti 
Gonfessinglease,  entry,  and  ouster,  it  shall  be  the  same  up 

made  apBear  to  the  court,  where  the  said  suit       ^^      . 

-  \  .  snagp ;  or  u 

is  depending,  by  affidavit,   or  be  proved  upon  ejectment  si; 

the  tryal,  in  case  the  defendant  appears,  that  for  the  recoi 

F'more  than  halfl  a  year's  rent  was  due  before  ™e«8««ge>  J 

_         , ,  ^  ^  «         11  some  notonc 

the  aald  [^summons]  was  served,  and  that  no  ^i^^  i^j^^  ^ 

sufficient  distress  was  to  be  found  on  the  de-  hereditament 
mised  premisses  eountervailing  the  arrears  then  f^  ^.°  "^^^ 
due,  and  that  die  lessor  or  lessors  in  ejectment  affixioir  shall 
had  power  iove-enter ;  then,  and  in  every  such  legal    servic 

case,   the  lessor  or  lessors  in  ejectment  shall  which  servio 

•  J  .J  .•       •     .1  ine  such  dec 

recover  ludirnent  and  execution  in  the  same  r'iV.ir-i 


['half] 
manner   as   if  the  rent  in    anrear  had    been  [^  declaratioi 

legally  demanded,  and  a  re-entry  ^^de ;  and 
In  case  the  lessee  or  lessees,   [7  his]  or  their  V  hisi  her] 
assignee  or  assignees,  or  other  person  or  persons 
claiming  or  deriving  under  the  said  leases,  shall 
permit  and  suffer  judgment  to  be   had  and 
recovered  on  such  ejectment  and  execution  to 
be  executed^lhereen,  without  paying  the  rent  and 
[^arrear],  together  with  fiill  costs,  and  withoot  [^  arrears] 
filing  any  bill  or  bills  for  relief  in  equity,  within 
six  calendar  months  after  such  eisecution  exe- 
cuted; then,  and  in  sucfc  caae,  the  said  lessee 
f^and]  leasees,  [^^his]  or  their  assignee  or  assig-  [^or]        [^ 
nees,  and  all  other  perscMis  claiming  and  deriving 
ynder  the  said  lease,  shall' be  barred  and  fore- 
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closed  froisi  all  rctKef  or  remedy  in  law  or  equity; 
other  than  by  writ  of  error  for  reversal  of  such' 
judgment,  in  ease  the  same  shidl  be  erroneous ; 
and  the  said  landlord  or  lessor  shall  from  thence- 
forth hold  the  said  demised  premisses  discharged 
from  such  leaser  and  if  on  such  ejectment  ver- 
dict shall  pass  for  the  defendant  or  defendaints, 
or  the  jdaintiff  or  plainliGRs  shall  be  non-suited 
therein,  except  for  the  defendant  or  defendants 
not  confessing  lease,  entry  and  ouster;  then,- 
in  every  such  case,  such  defendant  or  defend- 
kiQ  Ants'  shall  have  and  recover  [^^his]  and  their  full 

COStSk 

lU  one  $.  in  the  §•  ^*  Provided  always  that,  Nothing  hereinr 
\  set.)  contained  shall  extend  to  barr  the  right  of  any 

gagee  or  inert-  [Wmojp^rage  or  mortgages]  of  such  lease,  or  any 
■eMion     to  as  P^^  thereof,  who  shall  not  be  in  [^^possesion.*} 

nrtgage  or  mort- 

liall  and  do  withm  six  caleniiar  mpntbs  after  such  judgment  obtained,, 
icntion  execnted,  pay  alf  rent  in  arrear,  and  all  costs  and  damages 
d  by  snch  lessor,  person*  or  persons  intitled  to  the  remainder  or  rever- 
s  aforesakl,  and  perform  all  the  covenants  and  agreements,  which  onr 
.  and  behalf  of  the  first  lessee  or  lessees  are  and  ought  to  be  performed.].. 


No.  XXVL— 4  Geo^L  Ir.  c.  5,  }§•  1  ^2.^ 

t  to  explain  and  amend  an  Act,  intituled,  *  An  Act  for  the^ 
>re  effectual  Preventing  of  Frauds  committed  by  Tenants.' 

<  Whereas  in  and  by  an  act  of  parliament  made  in  the  eleventU 
of  the  reign  of  her  late  majesty  queen  Atmej  intituled.  An  Ad 
\e  more  effectual  Preventing  of  Frauds  committed  hy  TenantSj 
enacted,  <^  That  in  all  cases  between  landlord  and  tenant, 
n  and  after  the  25th  day  of  March  1712,  as  often  as  it  shall 
pen,  that  more  than  one  hair  year's  rent  shall  be  in  arrcai^ 
1  the  landlord  or  lessor,  to  whom  the  same  is  due,  hath  right  by 
to  re-enter  for  the  non-payment  thereof,  such  landlord  or 
or  shall  and  may,  without  any  formal  demand  or  re-entry^ 

V  It  to  this  proviso,  the  8  Geo,  L  Ir.  c.  9.  $$.  4  and  5,  PoU  Nob  47. 
en  art  no  corresponding  cnactmsnts  for  England. 
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*  <'  gtf  ve  a  sommoiis  in  ejectment  for  the  recovery  of  the  demised. 

<  <<  premines ;  which  rammons  in  ejectment  shall  stand  in  the  place 
^  <'  and  stead  of  a  demand  and  re-entry ;  and  in  case  of  judgment 

*  *'  against  the  casual  ejector,  or  non-suit,  for  not  confessing  leasee 

<  <<  entry  and  ouster,  it  shall  be  made  appear  to  the  court  where  the 

<  ^  said  suit  is  depending  by  affidavit,  or  be  proved  upon  the  tr}'al, 

*  ^  in  case  the  defendant  appears,  that  more  than  half  a  year's  rent 
^  <<  was  due  before  the  said  summons  was  served,  and  that  no  suffi- 
^  *<  <nent  distress  was  to  be  found  on  the  demised  premisses  counter- 

<  <<  vailing  the  arrears  then  due,  and  that  the  lessor  or  lessors  in 
« (<  ejectment  had  power  to  re-enter;  then,  and  in  every  such  case^ 

*  **  the  lessor  or  lessors  in  ejectment  shall  recover  judgment  ani 

<  <<  execution,  in  the  same  manner  as  if  the  rent  in  arrear  had  been 
'  ^Megally  demanded,  and  a  re-entry  made;"  and  whereas  seTeial 
'  artifices  have  been  made  use  of  to  evade  and  elude  the  dedgn  aiii 

*  intent  of  the  said  act,  and  tenants  have,  by  putting  goods  liable  to 

*  distress  on  the  lands  demised  to  them,  contervailing  the  rent  anl 
^  the  arrears  then  due,  deprived  the  landlords  of  the  remedy  intended 

<  by  the  said  act,  and^wlien  the  landlords  have  distrained  the  samej 
^  the  tenants  have  caused  the  distress  so  taken  to  be  rescued ;  ^ 
^  whereas  such  rescues  have  been  usually  committed  by  obscure  a^d 
^  unknown  persons,  by  means  whereof  many  riots  and  other  great 

<  disorders  have  happened ;  for  remedy  whereof,  be  it  enacted^*^ 

*  that,'  From  and  after  the  25th  day  of  December  in  the  year  of  oo^ 
Lord  1717,  where  any  distress  shall  be  taken  by  landlord  or  leeso^ 
having  lawful  authority  to  distrain,  or  by  any  person  or  persons  ^V 
such  landlord  or  lessor  impowered  or  authorized,  if  such  distresi  of 
any  part  thereof  be  rescued,  every  person  so  rescuing,  being  lawfiJly 
convict  thereof,  shall  be  committed  in  execution  by  the  court  before 
whom  such  conviction  shall  be  had,  for  such  fine  as  the  court  8bsU 
tliink  reasonable  to  impose  on  such  offender  or  off^oiders ;  and  ^ 
case  the  party  so  convicted  shall  not  pay  to  the  sheriff  of  the  ooonV 
such  fine  as  shall  be  imposed  on  him  for  such  rescue  within  oB0 
month  after  such  commitment,  the  party  so  convicted,  on  defioilt » 
such  payment,  shall  be  conveyed  by  the  sheriff  of  the  county  to  dK 
house  of  correction,  or  some  workhouse  in  the  said  county,  and  ii^ 
detained  and  kept  at  hard  labour  for  any  time  not  less  than  thf^^ 
months,  nor  exceeding  six  months,  according  to  the  discretion  of  tb^ 
judges  or  justices  before  whom  such  offender  shall  be  convicted  a^ 
aforesaid. 


Chap.  L]  EJECTMENT.  29 

§.  S.  *  And  be  it  enacted — ^that/  It  shall  and  may  be  lawful  to  and  in  /rr^iwa 
for  such  landlord  or  landlords,  lessor  or  lessors,  from  whom  any  di&-  ^'j^^^jfj^ 
tress  shall  be  unlawfully  rescued,  to  bring  his  ejectment  and  recover  |^!^c^"/jj[^, 
the  said  premisses,  as  if  no  distress  were  to  be  found  on  the  same ;  ^^l^iawif 
and  if  soch  tenant  or  tenants,  lessee  or  lessees,  shall  suffer  judionent  were  to  bo 

fouixl  oil  the 

to  pass  against  the  casual  ejector,  for  want  of  appearing  and  taking  ptnuxet. 
defience,  or  of  coiifesnng  lease,  entry  and  ouster,  or  on  coming  into 
court)  a  verdict  shall  pass  against  him  or  them,  on  proof  of  the  said  i 
reseoe  at  the  said  tryal :  then  if  such  tenant  or  tenants,  lessee  or 
lesMesy  shall  not  pay  all  rent  and  arrear,  together  with  full  costs, 
'witfain  six  calendar  months  after  judgment  had  and  obtained,  that 
then,  and  in  sueh  case,  the  lessee  or  lessees,  his  or  their  assignee  or 
sadgnees,  shall  be  barred  and  foreclosed  from  all  relief  in  law  or 
equity  other  than  by  writ  of  error,  for  reversal  of  such  judgment,  in 
case  the  same  diall  be  erroneous,  and  the  said  demised  premisses  dis- 
charged from  such  lease. 


CHAPTER  11. 

WHERE   (iK   IHELAND)   A  YEARNS   RENT  OR  MORE   IS   DUE. 

No.  XXVIL— Sowie  ^atvte,  §§.  3,  4,  5. 

§  3.  <  And  whereas  it  hath  been  a  frequent  practice  for  sub-shcriflTs  ^hcrc  more 
^  snd  seneschals  of  mannors  to  take  insufficient  security  on  rep]c>'}iis,  ^'^'J^jJ^  ^^ 
■•by  which  means  landlords  have  been  often  put  to  great  trouble,  oJSreiil'aai 
^dikrges  and  vexation  in  recovering  their  rents  after  judgment  ^b^uSTJui 
'4)b(ained  in  avowry,  and  whereas  it  hath  been  found  diffictilt  for  raiiinarmir, 

1  1  the  landlord 

^landlords  or  lessors  to  prove  Uie  want  of  sufficient  distress,   by  KTJJSISSIt 
*  reason  of  niceties  that  attend  such  proof,  whereby  the  said  former  ^THi^^'heid 
•*  act,  (*)  hath  proved  in  a  great  measiure  ineffi;ctual ;  be  it  therefore  J'***^'****^' 
<  enacted        that,'  From  and  after  the  25th  day  of  December  1717, 
as  often  as  it  shall  happen  that  more  than  one  year's  rent  shall  be  due 
and  in  arrear  to  any  landlord  or  lessor,  though  there  be  distress 
auficient  on  the  land  to  answer  the  said  rent  in  arrear,  such  landlord 
or  lessor  may  serve  a  summons  in  ejectment  for  the  recovery  of  the 
demised  premisses,  and  in  case  of  judgment  ag^st  the  casual  ejector, 

^^^^1M^— —.—1— ———*"— -^™^-~~——^—^—i^W»^^^"^"^"™— —^—  '  11 »— Pi*fc«A»—i ^i»M^— ^^1— ^p^— » 

(•)  Til.  tbe  U  Am.  Xr.  c  2,  §.  2,  AaU  Kv.  25. 
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or  nonsuit  for  not  confessing  lease,  entry,  and  ouster,  if  it  sbaD  be 
made  appear  to  the  court,  where  the  said  suit  is  depending*,  by  the 
affidavit  of  such  kndlord  or  lessor,  his  agent  or  receiver;  or  thutit 
shall  be  made  appear  on  the  tryal,  in  case  the  defendant  appein^ 
than  more  than  one  year's  rent  was  due  before^e  said  summons  wm 
served ;  then,  and  in  every  such  case,  such  landlord  or  lessor.  Us 
lessee  in  ejectment  shall  recover  judgment,  and  have  executiim  thenon; 
and  the  jury  that  shall  try  such  cause,  in  case  it  shall  be  beftn  i 
jury,  and  if  not,  the  judge  before  whom  such  judgment  shall  k 
given,  shall  ascertain  the  sum  that  diall  be  so  due  and  in  arrear;  snl 
in  case  the  lessee  or  lessees,  his  or  their  assigns,  or  other  pmoo  or 
persons  claiming  or  deriving  under  the  said  lease,  shall  permit  usi 
suffer  judgment  to  be  had  and  recovered  on  such  ejectment  and  cse- 
cution  to  be  executefl  thereon,  without  paying  [on  demand*]  tht 
rent  so  ascertained  as  aforesaid  to  be  in  arrear,  together  with  ftB 
costs,  which  the  officer  is  hereby  impowered  to  tax,  or  defoaAfg 
the  same  in  a  court  of  equity  on  filing  a  bill  within  six  months  after 
execution  executed,  then  and  in  such  case,  the  sfdd  lessee  or  l&mnh 
his  or  their  assignee  or  assignees,  and  all  other  persons  claiming  or 
deriving  under  the  said  lease  shall  be  barred  and  foreclosed  from  *ll 
relief  or  remedy  in  law  or  equity,  other  than  by  writ  oi  enor  ft^ 
reversal  of  such  judgment,  in  case  the  same  shall  be  erroneous;  spd 
the  said  landlord  or  lessor  shall  from  thenceforth  hold  the  said  dmai^ 
premisses  dischaif;ed  from  such  lease. 

§•  4.  <  Provided  always,  that,'  Where  any  bill  or  bilb  shall  hetid  . 
in  equity,  on  the  plaintiff's  depositing  the  rent  so  proved  in  arresf 
with  the  costs  aforesaid,  the  proceedings  thereon  shall  be  in  the  fl0^ 
manner,  and  such  relief  given  as  in  and  by  the  said  former  act  i* 
directed  and  appointed  ;(^)  and  if  on  such  ejectment  verdict  shall  pi^ 
for  the  defendant  or  defendanfa,  or  the  plaintiff  or  plaintiffii  ahall  1*^ 
nonsuited  therein  (except  for  the  defendant  or  defendants  not  confti' 
sing  lease,  entry  and  ouster)  then^  and  in  every  such  case^  aoK^ 
defendant  or  defendants  shall  have  and  recover  his  and  their  full  costf^ 

§.  5.  <  Provided  always,  that,'  Nothing  herein  contained  shall  extsn^ 
to  barr  the  right  of  any  mortgagee  of  such  leasee  or  any  part  thereout 
who  shall  not  be  in  possession. (<^) 


(*)  See  this  proTision  of  a  demand  repealed  by  the  15»16  GeoML  It,  c  S?*  ZViI  No.4S» 

Q>)  Ti'z.  11  Ann.  Jr,  c  2,  5.  4,  PoU  No.  51. 

(0  Sec,  at  to  this  pro? iso»  lli«  8  Geo*  L  Ir,  c.  S,  $$•  4  tad  5|  JPoH   No.  47.. 


HAP.  IL]  EJECTMENT.  31 

Na  XXVIIL— 8  Geo.  I.  Ir.  c.  2.  §.  1. 


n  Act  for  amending  an  Act,  intituled  <  An  Act  to  explain  and 

<  amend  an  Act,  intituled,  '<  An  Act  for  the  more  eiFectual  Pre- 

<  «  venting  Frauds  committed  by  Tenants."  * 

}•  1.  *  "Whereas  by  an  act  made  in  the  4th  year  of  the  reign  of  his  wbew  one 
present  majesty,  intituled.  An  Act  to  explain  and  amend  an  Act^  inti^  nntiiMiibe 
tefed;  An  Act  ^  the  more  ^ectual  Preventing  of  Frauds  commuted  by  ^^^'^^ 
TaumiSf  it  is  amongst  other  things  enacted,  <^  tliat  from  and  after  the  SSJSw^ 
**  25th  day  of  Deoemier  1717,  as  often  as  it  shall  happen,  that  more  u»kr«i 
**  than  one  yearns  rent  shall  be  due  and  in  arrear  to  any  landlord  or 
^  ksBor,  though  there  be  distress  sufficient  on  the  land  to  answer 
''the  said  rent  and  arrear,  such  landlord  or  lessor  may  serve  a 
(( summons  in  ejectment  for  recovery  of  the  demised  premisses,'' 
and  shall  recover  and  have  judgment  in  such  manner  as  by  the  said 
•et  is  directed :  and  whereas  several  artifices  have  been  made  use  of 
to  evade  and  elude  the  intention  of  the  said  act,  and  to  defeat 
^hanrs  of  the  remedy  thereby  intended  them,  particularly  by  taking 
'  defimce  to  such  ejectment,  in  the  name  of  some  persons  not  deriving 
^  under  such  lease,  whereby  the  plainti£F  is  obliged  to  make  out  the 
^  tide  of  his  lessor,  and  at  other  times,  by  insisting  on  privil^;e  of 
'|vHament  ;(*)  for  remedy  whereof,  be  it  enacted—^ — that,'  From  and 
liter  the  1st  day  of  March  in  the  year  of  our  Lord  1721,  as  often  as 
it  diall  happen  that  one  whole  year's  rent  or  more  shall  be  due  and  in 
ttresr  to  any  landlord  or  lessor,  such  landlord  or  lessor  may  bring 
i&qeetment  for  the  recovery  of  the  demised  premisses;  and,  upon 
NrvKe  of  the  summons  in  the  said  ejectment,  notice  in  writing  shall 
k  given  to  the  person  on  whom  such  summons  shall  be  served,  that 
^  geetment  is  brought  on  account  of  the  non-payment  of  rent  ;{^) 
nl  if  any  person  or  persons  shall,  after  affidavit  made  of  such 
iVTiee,  take  defence  in  such  ejectment,  and  shall  appear  on  the  trial, 
nl  eonfess  lease,  entry,  and  ouster,  and  the  plaintiiF  shall  then 
idn  due  proof  of  the  perfection  of  the  counterpart  of  the  lease,  by 
»Udi  such  rent  is  reserved,  and  that  such  landlord  or  lessor,  or 
hm  under  whom  he  derives  his  title,  have  been  in  possession  of 
ndk  lands,  tenements,  or  hereditaments,  for  three  years  before 


(*)  See  ee  to  pririlese  of  perliixnent,  §.  2,  Post  Na  38. 
(b)  See  ee  to  this  notice,  J.  7,  Poti  No.  32. 
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service  of  such  ejectment,  or  slmH  shew  any  sniBeient  title  to  tlie 
premisses,  for  wliieli  such  ejectment  shall  be  brought,  and  it  shall 
appear  in  evidence  at  the  trial,  that  one  whole  yearns  rent  or  more 
is  due  to  the  said  landlord  or  lessor,  then  the  plaintiff  fiball  recover 
and  have  judgment  in  the  said  ejectment,  in  such  manner,  and  un^ 
audi  provisoes,  as  by  the  said  former  acts  is  directed  and  rngfoinUiL 


»<■■ 


No.  XXIX.— 6  Gto.  II.  Lr.  c.  4,  §.  l.« 


An  Act  for  the  further  explaining  and  amending  the  several  Laws  tot 
preventing  Frauds  committed  by  Tenants;  and  (or  the  more  eaiy 
>  Renewal  of  Leases ;  -and  for  the  further  Amendment  of  the  Lm* 
in  certain  Cases  therein  mentioned. 


thereon* 
whole  year^ 
rentibaUbe 
inarraur,  the 
landlord  may 
proceed  by 
ejectment  to 
iccorer  pro> 
miMahad 
undera  leiM, 
minute  or 
contract  in 
writing,  con- 
taining an  ac- 
tual demiae 
wherein  no 
dauaeof  re> 
entryhath 
been  inserted. 


§.  1. '  Whereas  several  lands,  tenements,  and  hereditaments  in 
divers  parts  of  this  kingdom  have  heretofore  been  demised  and  set 
for  terms  of  lives  or  years  determinable  upon  lives,  by  leaseB^ 
minutes,  or  contracts  in  writing,  containing  an  actual  demise^ 
wherein  no  clause  of  re-entry  hath  been  insated :  and  wheroM  a 
doubt  haUi  been  conceived,  whether  the  landlord  or  lessar^  sad 
those  claiming  under  him,  for  want  of  such  clause  of  re-entryi  Vy 
the  sev^al  statutes  now  in  force  for  preventing  of  frauds  committed 
by  tenants,  can  bring  an  ejectment  for  the  recovery  of  such  landi 
so  demised,  although  more  than  a  year's  rent  is  in  arrear,  and  nnlesB 
explained  may  prove  highly  prejudicial  to  many  landlords  and 
lessors,  and  those  claiming  under  them ;  for  remedy  whereof  be  it 

declared  and  enacted that,'  Where  one  whole  year's  rent  or  SMff® 

s  or  shall  be  due  and  in  arrear  to  any  landlord  or  lessor  for  an/ 
land,^^)  tenements,  or  hereditaments  so  held,  or  hereafter  to  be  held 
by  any  such  lease,  minute,  or  <H>ntract,  in  writing,  such  landlord  o^ 
lessor,  or  Uiose  lawfully  claiming  by,  fi*om,  or  under  him,  her  ^^^ 
them,    may  bring  his,    her,  or  their   ejectment,  and  recover  tli^ 
possession  of  such  lands,  tenements,  and  hereditaments  so  demisedi 
in  snch  and  the  same  manner»  to  all  intents  and  purposes,  as  if  ^ 
clause  of  re-entry  had  been  expresly  specified  and  contained  in  mk^ 
lease,  minute,  or  contract  in  writing,  and  not  otherwise;  any  tJiii^ 
in  the  said  acts  to  the  contrary  notwithstanding. 


C)  *  Umds'  in  the  Grier$9n  coll«ctioii. 
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No.  XXX.— 25  Geo.  II.  Ir.  c.  IS,  §.  2. 

§.  2.  <  And  whereas  several  lands,   tenements,  and  hereditaments  where  one 

^  **       ^  '  '  whole  year'* 

in  divers  parts  of  this  kingdom  are  enjoyed  under  articles,  minutes  (Hi-J^^uie 
or  contracts  in  writing,  whereby  the  rent  payable  for  the  same  is  ^^!^S^^ 
ascertained;  but  the  said  articles,  minutes,   or  contracts  do  not  recover  pre. 

,  ^  inisct  which 

contam  an  actual  demise :  and  whereas  by  the  several  statutes  now  [Jfy^^c*'*" 
in  force  for  preventing  of  frauds  committed  by  tenants,  the  landlord,  min^lfr' 
and  those  claiming  under  him,  cannot  bring  an  ejectment  for  the  wriHiw,  ^" 
recovery  of  such  lands  so  enjoyed:  for  remedy  whereof  be  it  en-  rentpayawe 

acted that,'  where  any  article,  minute,  or  contract  in  writing  is  JJSTuo*  ron. 

)r  sliall  be  made  of  any  lands,  tenements,  or  hereditaments,  and  the  dmSe.*^^ 
rent  payable  for  the  same  ascertained  by  the  said  article,  minute,  or 
contract,  and  the  person  or  persons  to  whom  such  article,  minute,  or 
contract  is  or  shall  be  made,  or  any  deriving  from,  by,  or  under  him, 
her,  or  them,  hath  or  have  enjoyed  or  shall  enjoy  the  said  lands, 
tenements,  or  hereditaments  under  the  said  article,  minute,  or  con- 
tract, and  one  whole  year's  rent  or  more  is  or  shall  be  unpaid  or  in 
annear  to  any  landlord  or  landlords  for  the  said  lands,  tenements,  or 
hereditaments,  such  landlord  or  landlords,  or  those  lawfully  claiming 
hj,  from,  or  under  him,  her,  or  them,  may  bring  his,  her,  or  their 
qeetment,  and  recover  the  possession  of  such  lands,  tenements,  or 
hereditaments  so  enjoyed,  in  such,  and  the  same  manner  to  all 
intents  and  purposes  as  if  such  article,  minute,  or  contract  in  writing, 
csoDtained  an  actual  demise,  and  as  if  a  clause  of  re-entry  had  been 
opretly  specified  therein,  and  not  otherwise. 


TUhes. 
No.  XXXI.— 15,  16  Geo.  III.  Ir.  c.  27,  §.  3. 
ftS.' And  whereas  a  doubt  hath  been  conceived,  whether  under  where  one 

J  .  •  !•  J    whole  vtvir'« 

theaforeaaid  laws,  an  ejectment  for  non-payment  of  rent  reserved  };^„*,^^*^, 
'  opon  leases  of  great  or  small  tythes,  or  other  ecclesiastical  dues,  ^^i^ii^,^! 
'»qrbe  brought  for  the  eviction  of  such  leases  in  case  of  non-pay-  ingn^g^tto^'"' 
'tMntof  such  rent:  be  it  enacted— ——that'.  As  often  as  one  whole  non-payment 

of  rent,  may 

J^s  rent  shall  be  due  or  in  arrear  to  any  lessor  of.any  lease  of  g^J^V  ai 
pnu  or  small  tythes,  or  other  ecclesiastical  dues,  or  any  of  them^  ^^^!^t  r^ 

E 


the 
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of  rtntrawrr.  ""^^  ^^''^  leasoT  hath  light  by  law  to  re-enter  or  re-pofisess  the  premisses 
iMMof tandi.  flo  demised  for  the  non<>paymeiit  of  such  rent,  such  leasor  may  bring 
action  of  ejectment  for  recovery  of  such  great  or  small  tythes,  or 
other  eccleoastical  dnes,  or  any  of  them,  and  proceed  thereupon  in 
the  same  manner,  and  shaU  be  entitled  to  the  same  remedy  and  relief, 
and  be  subject  to  the  same  provisoes  and  conditions,  as  in  case  of  an 
ejectment  for  non-payment  of  rent  reser>''ed  upon  a  lease  of  lands  or 
other  premises. 


CHAPTER  III. 


OF  THE  PROCEEDINGS  IN  EJECTMENT.* 


JPbrm  cf  Process. 

No.  XXXIL— 8  Geo.  I.  Ir.  c.  2.  §  7, «» 
In  htiMd         §.  7.  ^  And  be  it  further  enacted ^that,'  In  all  ejectments  wbi^ 


Boltn  nratt 


Jjejgvmta^    shall  be  served  for  non-payment  of  rent  after  the  Ist  day  of  liarm 
^XfS!^!^  1721,   notice  shall  be  given  in  writing,   on   the  service  of  saeh 


aoocNintof 


Boo.p«yment  cjectment,  that  such  ejectment  is  brought  on  account  of  non-pay* 
ment  of  rent. 

Time  of  Service. 

Na  XXXm.— 7  Will  III.  Ir.  c.  17.  §.  7.       29  Car.  II.  Eng.  c  7. 

$.6. 
JJjojjwg       « Provided  [*also,  and  be  it  enacted]  that,'  No  [» alsoe] 
onsoiKky,     person  or  persons  upon  the  Lord's  [*d^,  com-  ['day] 
monly  called  Strnday^']  shall  serve  or  execute,  or 
cause  to  be  served  or  executed,  any  writ,  pro- 
4^e8S,  warrant,  order,  judgment,  or  decree,  (ex- 
cept in  eases  of  treason,  felony,  or  breach  of 


(*)  Tn  thift  chtpter  are  unavoidiibly  included  some  enactments  which  extend^ceneraDy 
to  all  yctmcuti,  and  some  -which  cxtead  to  Tarms  other  prooHdii^s. 

(^)  Hieie  an  ao  corrc^toading  ^naftmciaa  for  England. — Sea  f.  i.  6f  this  pet,  Unit 
Vh.  28. 


whcrtllMt*' 
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the  poftee) ;  but  that  the  serriee  of  etery  each  flnehMnrte 
writ,  prooeB%  warrant  order,  judgment,  or  de- 
cree, shall  be  void  to  all  infaente  and  purpeaea 

for]  whataoever;  and  the  peraen  ['and]  peraooa  aor 

■erving  or  executing  the  same,  shall  be  aa  lyaUe 
to  the  anit  of  the  party  grieved^  and  to  answer 

^'* damages]  [^damage]  to  him  for  doing  thereof,  aa  if  be  or 

they  had  done  the  same  without  any  writ,  pro- 
cess, warrant,  order,  judgment,  or  decvea  at  alL 


Manner  (^Service. 

C  ^There  is  no  carres-       No.  XXXIV.— 15,  16  Geo.  HI.  Ir.  c.  27. 
jtonding  act  in  Eng-  SS  4u  «i   6 

iand.  but  the  ^  Geo.  ^^-  ^  &>  ». 

JL  Eng.  c.  28.  $.2.  ,..%•• 

(which  see  at  large, '    §•  *  *  And  whereas  tenants,  before  tfte  expi- 

ante.  No.  25),  pro-  <  ration  of  their  leases,  being  in  arrear  to  their  SSSJdSSS 

tyidof  that  the  ,  landlords  or  lessors,  frequently  abscond  and  •"**"*• 

*  Landlord    or    lessor,  i       ,      .     ^  . 

sball  and  may,  withont  ^  l^A^e  the  demised  premisses  waste  and  unte- 

say  formal  demand  or  <  nanted,  so  that  no  summons  or  notice  in  eject- 

TfMmtry,«enreaderW  i  ^^^^^  ^^  non-payment  of  rent  can  be  served 
tion  in  ejectment  for  the  ,  ^        ,  *    i       ^      .     ,  .       ^-n 

recoTery  of  the  demised     ^^^  ^^^  recovery  of  the  demised  premises  till 

premisses;  or  in  case  the  ^  an  application  is  made,  and  an  order  obtained 

«mc  cannot  be  legally  <  from  one  of  the  courts  of  common  law,  for 
••nred,  or  no  tenant  be  ^      ,   ^.^   ^.  .,  j      !•         •      ^i. 

in  actud  possession  of  substituting  some  other  mode  of  service  there- 
to premisses,  then  to  ^  of,  whereby  a  great  delay  is  often  occasioned 
•fix  the  same  upon  the  «  ^q  guch  landlords  or  lessors,  and  the  arrear  of 

newnaire.*OT  in^case  *  ^^^^  ^^®  ^  them  becomes  consequently  greatly 

nch  ejectment  shall  not  ^  increased,  before  they  can  evict  such  leases  un- 

be  for  the  recovery  of  <  der  the  aforesaid  laws ;  be  it  enacted that,* 

any  messuage,  then  up^  j     ^j,  ^j^^^  ^j^^  ^^^^  ^^  ^^^^^^  ^ 

OS  some  notonoiis  place 

of  the  holds,  tenements,  demised  premisses  shall  abscond  and  cannot  be 

or  hereditaments,  com-  found,  upon  affixing  a  copy  of  the  declaration, 

prised  in  such  declara-  g^mm^^ns,  and  notice  in  ejectment  for  non-pay- 
tMB  m  ciectnieat,  and  .  j.  i 

each  affixing  shall  be  ment  of  rent  upon  some  conspicuous  part  of  the 

deemed  legal   sendee,  principal  house  in  and  upon  the  demised  pre- 

*'*"®^>' ]  mises^  and  if  there  be  no  house  thereon,  upon 

some  other  pnUick  and  eonqncuous  place  upon 
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the  said  demised  premises;  and  in  cases  of 
ejectment  for  non-payment  of  rent  reserved 
upon  leases  of  tjrthes  or  other  ecclesiastical  dues, 
upon  the  church  door  of  the  parish  or  union  of 
parishes,  wherein  such  tythes  or  ecclesiastical 
dues  are  payable ;  and  if  there  bo  no  church  in 
such  parish  or  union  of  parishes,  upon  some 
other  publickand  conspicuous  part  of  such  parish 
or  union  of  parishes,  the  same  shall  be  a  sufii- 
cient  service  of  such  summons  and  notice  in 
ejectment,  without  any  rule  or  order  of  any 
court  for  that  puriK>se  previously  had  or  ob- 
tained. 

§.  6.  *  Provided  always  that,'  Before  such 
service  of  such  summons  and  notice  shall  be 
allowed  by  the  court,  in  which  such  ejectment 
shall  be  brought,  as  sufficient  service  of  the  same, 
it  shall  be  made  appear  to  such  court  by  affida- 
vit, that  the  tenant  or  tenants  of  such  demised 
premises,  or  tythes,  or  ecclesiastical  dues,  hath 
or  have  absconded,  and  though  diligent  search 
hath  been  made  for  him,  her,  or  them,  he,  she, 
or  they  cannot  be  found : 

§.  6.  (*)*  And  provided  also  tliat,'  Such  sum- 
mons or  notice  shall  have  been  so  affixed  one 
month  before  any  further  proceeding  (^)  shall 
be  had  in  the  said  ejectment. 


No.  XXXV.— 1  Geo.  IF.  Ir.  c.  tl.  f.  2.  - 

siTTirc  at  the      §.  2.  « And  whcrcas  doubts  have  arisen  as  to  the  validitv  of  noti 
;';^nt?lhc^     ®"  tenants  of  lands  and  tenements,  or  on  their  wives,  children 
iccmcu  «iifi.   <  servants  in  certain  cases ;  be  it  enacted  that,'  Whenever  it  si 
happen  that  the  tenant  of  any  lands  or  tenements  in  Irdand  si 


(*)  N.  B.  All  one  §.  in  10  Ir.  Stat  81 1. 

(*•)  'procccdingi,'  in  the  Grierton  collection. 

(«)  There  arc  no  correspondiog  enactments  for  England. 
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not  be  reudent  in  such  lands  or  tenements,  the  delivery  of  any 

notice  or  process  to  sach  tenant  in  person,  or  at  the  dwelling  house 

of  such  tenant  to  his  wife,  or  to  any  child  or  servant  of  such  tenant, 

b^ng  of  the  age  of  sixteen  years  or  upwards,  shall  in  all  cases  be 

deemed  good  and  sufficient  service  of  any  such  notice  or  process, 

although  such  tenant  shall  not  be  resident  or  his  dwelling  house  shall 

not  be  situate  on  the  lands  or  tenements  demised  lo  such  tenant,  or 

to  which  such  notice  or  process  shall  relate;  any  law,  usage,  or 

custom  to  the  contrary  in  any-wise  notwithstanding. 


Provisions  in  favor  of  a  Landlord  whose  Tencmt  is  served  tdih 

an  Ejectment. 

No.  XXXVL— 11  Geo.  II.  Eng.  c.  19.  §§.  12,  13.  • 
§•  12.  ^  And  whereas  irreat  inconveniencies  have  frequently  hap-  in  xngioMd 

^  ^        ^  .  •  every  teiiMt 

peaed  to  landlords,  by  their  tenants  secreting  declarations  in  eject-  SScilSXinS 

*  uaent,  which  have  been  delivered  to  them,  or  by  refusing  to  appear  SJSSTIhili 

*  to  such  ejectments,  or  to  suffer  their  landlords  to  take  upon  them  notice  to  fiT*^ 

<    I  ,  \  landkinit  tin- 

the  defence  thereof;  be  it  further  enacted tliat,'  From  and  after  ^^gg^"' 

the  said  24th  day  of  Jime  1738,  every  tenant  to  whom  any  dcclara-  SpwSIm^ 

^^  in  ejectment  shall  be  delivered  for  any  lands,  tenements,  or 

'^^itaments,  in  that  part  of  Great  Britain  called  England,  dominion 

^  Wales,  or  town  of  Bendck-uponr-Tweed,  shall  forthwith  give  notice 

^hereof  to  his  or  her  landlord  or  landlords,  or  his,  her,  or  their  bailiff 

^f  receiver,  under  penalty  of  forfeiting  the  value  of  three  years' 

^proved  or  rack  rent  of  the  premisses,  so  demised  or  holden  in  the 

possession  of  such  tenant,  to  the  person  of  whom  he  or  she  holds ;  to 

^  recovered  by  action  of  debt,  to  be  brought  m  any  of  his  majesty's 

^^oorts  of  Record  at   Westminster,  or  in  the  counties  palatine  of 

Gteifer,  Lancaster  and  Durham  respectively,   or  in  the  courts  of 

^>nuid  Sessions  in  Jfales,  wherein  no  essoin  protection  or  wager  of 

hv  shall  be  aUowed,  nor  any  more  than  one  imparlance. 

f.  13.  'And  be  it  further  enacted that,'  It  sliall  and  may  be  ir  the  tenant 

kwfiil  for  the  court,  where  such  ejectment  shall  be  brought,  to  suffer  i!^k!ni'nuiy 
Ae  landlord  or  landlords  to  make  him,  her,  or  themselves,  defendant  (>c<a«>Mit. 


(*)  There  are  no  corrctponding  enactments  for  Irchud, 
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or  defendants,  by  joining  with  the  tenant  or  tenants  to  whom  such 

declaration  in  ejectment  ahaU  be  delivered,  in  case  he  or  they  linU 

^^flx^lmw.  ^ppc^*  l>ut  in  case  such  tenant  or  tenants  shall  refuse  or  ncgket  to 

ih^S^Uctt  Bppc^9  judgment  shall  bo  signed  against  the  casual  ejector  for  want 

SS!lS!i4«Sor}  of  such  appearance ;  but  if  the  landlord  or  landlords  of  any  part  of 

mmiTMnDit     (hc  huids,  tenements,  or  hereditaments  for  which  such  ejeotmeiit  m 

iSiSSulSS    brought,  shall  dedre  to  appear  by  himself  or  themselvesp  and ost- 

^mSxHS^^^  MQt  to  enter  into  the  like  rule,  that  by  the  course  of  the  court  tb 

tenant  in  possession,  in  case  he  or  she  had  appeared,  ought  to  hsie 

done;  then  the  court  where  such  ejectment  shall  be  brought,  abill 

and  may  permit  such  landlord  or  landlords  so  to  do,  and  order  • 

stay  of  execution  upon  such  judgment  against  the  casual  ejecttf) 

until  they  shall  make  further  order  therein. 


ccuc. 


Staying  Proceedings  by  PaymeaU  or  Tender  of  Bent  and  Codg. 

No.  XXXVIL— 11  Ann.  Ir.  c.  2-  5.  5.  4  Geo.  II.  Eng.c» 

$.4. 

The  trnwit        §.  5.  *  Provided  always,  and  be  it  further  en- 

jjjgp^y  «*     *  acted that,'  If  the  tenant  or  tenants,  [}  his]  ['  his,  her] 

Sfuwpro?**  ^^  their  assignee  or  assignees,  do,  or  shall  at 
rccdiugs  than  ^^^  ^j^^^  bcforc  the  tryal  in  such  ejectment,  pay 

or  ['tender]  the  lessor  or  landlord,  his  execu-  [-tender  to] 

tors  or  administrators,  or  [^  his  or  their  agent  [^  hia,  her,  m  tUr] 

or]  attorney  in  that  cause,  [^  all]  the  rent  and  [^  or  pay  into  cotfV 

arrears,  together  with  the  costs;  then,  and  in  where  the  saroe  cfo* 

such  case,  all  further  proceedings  on  the  said  "  depending,  al  J 

ejectment  shall  cease  and  be  discontinued;  and 

if  8uch  lessee  or  lessees,  [^his]  or  their  execu'>  [^his,  her] 

tors,  administrators,  or  assigns,  shall,  upon  such 

bill  filed  as  aforesaid,  (*)  be  relieved  in  equity, 

[^  he]  and  they  shall  have,  hold,  and  enjoy  the  [^  he,  thel 

demised  lands,  according  to  the  lease  thereof 

made,  without  any  new  lease  to  be  thereof 

made  to  [^him]  or  them.  P  him,  herl 


(*)  See  the  neit  preceding  section  of  llMe  acts,  PM  Ntt  SU 


i 
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Privikge  of  ParliamenL 
No.  XXXVIIL— 8  Geo.  I.  Ir.  c.  2.  §.  2." 


§•  8.  'And  be  it  enacted— ——that,'  No  privilege  of  parliament  shall  ^^^^^ 
aDovad  in  any  ejectq&ent  bronght  for  the  recovery  of  lands,  tene-  ShS^JJuS^ 
mis,  or  hereditaments,  on  account  of  non-payment  of  rent,  nor  in  ^S^I^om 
ij  0«it  Commenced  against  any  person  or  peraons  on  accoont  of  his 
'  their  wilfbl  holding  over  any  lands,  tenements,  or  hereditaments, 
!Wr  the  determination  of  his  or  their  term,  contrary  to  the  true 
itat  and  Aieaning  of  the  ^aid  act,  intituled.  An  Act  Jbr  the  more 
i^ftmd  Preventing  qf  Ftauds  committed  by  TenQnis;{^)  nor  in  any 
mi  or  motion  to  obtain  an  injunction  or  writ  of  estrepement  to 
prevent  waste. 

Evidence. 

No.  XXXIX.— 5  Geo.  II.  Ir.  c.  4.  §.  3.  <= 

§•  S.  <  And  whereas  by  the  several  acts  now  in  force  for  the  more  la  jntnd 
'eSKtoal  preventii^  frauds  committed  by  tenants,  the  lessor  upon  uuftoraiM^. 
'  the  tryal  in  ejectments  to  be  brought  on  the  said  acts  for  non-pay-  ^^^^^ 
'meat  of  rent,  must  make  proof  of  the  perfection  of  the  counterpart  ^Jji^'ta"' 
*  of  the  lease  by  which  such  rent  is  reserved,  before  he  or  they  can  S^Sl^^^ 


reeover  in  such  ejectment,  which  many  times  happens  to  be  imprac-  oftheiaa«eor 
^tieiUeby  reason  no  counterpart  was  ever  perfected,  or  if  perfected,  SS&iSLe 
^laibeen  lost,  or  so  mislaid  that  it  cannot  be  produced  and  proved  S^SIwid^a 
'upon  such  trials,    as  the   i^d   acts  direct  and  require,  whereby 
'iQcli  lessors  are  disabled,  for  want  of  such  counterparts,  from 
'  obtaining  the  remedy  and  relief  provided  by  the  said  acts ;   for 

'  Yeoedy  whereof,  be  it  enacted that,'  From  and  after  the  1st  day 

^  Ifogr  1732,  on  any  tryal  in  ejectment  for  non-payment  of  rent, 
^  pursuance  of  this  or  the  said  former  acts,  where  one  year's  rent 
^more  is  due  and  in  arrear  before  the  summons  in  such  ejectment, 
^We  it  shall  be  necessary  to  produce  the  counterpart  of  any  lease. 


n  There  are  no  corresponding  enactments  for  £iij/aiut— See  $.  1.  of  this  act,  No.  S5. 

n  Vis.  the  II  jfan,  Jr.  c.  2.  $.  1.  P^tU 

0  As  to  the  CTidence  in  each  species  of  ejectment,  see  the  enactnents  classed  together 
B  Chap.  L  and  CHAr.  IL  Ante.     There  are  no  corresponding  enactments  for  England. 
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minute,  or  contract,  containing  an  actual  demise,  if  it  sball  appear  to 
the  court  that  no  counterpart  was  perfected,  or  if  perfected,  that  such 
counterpart  is  lost,  or  so  mislaid  that  it  cannot  be  produced  and  given  io 
evidence  upon  such  trial :  then,  and  in  such  cases,  if  the  lessor  or  lessors 
in  such  ejectment  shall  give  in  evidence  the  original  lease,  minute,  or 
contract,  or  a  copy  thereof,  or  a  copy  of  such  counterpart,  and  tbs^ 
the  lessee  or  lessees  therein  named,  enjoyed  the  lands,  tenements,  o^ 
hereditaments,  for  wliich  such  ejectment  shall  be  brought  undc^ 
such  lease,  minute,  or  contract,  such  original  lease,  or  a  copy  iHanoff 
or  a  copy  of  the  counterpart,  shall  be  of  the  same  force  and  eflbc^ 
as  if  the  counterpart  of  such  lease,  minute,  or  contract,  had  beeo 
produced  and  proved  upon  such  tryal;  any  thing  in  the  said  fbnnsr 
laws  to  the  contrary  notwithstanding. 


No.  XL.— 25  Geo.  II.  Ir.  c.  13.  §.  3. » 

A  like  proTi.       §.  3.  *  And  bo  it  further  enacted that,'  From  the  1st  day  of  31(9 

^te^ftc  iM  1752,  on  any  tryal  in  ejectment  for  non-payment  of  rent,  in  pursuant 
of  this  act,  (^)  where  one  whole  year's  rent  is  unpaid  or  in  arrear  before 
the  service  of  the  summons  in  such  ejectment,  where  it  shall  be  neces- 
sary to  produce  the  coimterpart  of  any  such  article,  minute,  of 
contract,  if  it  shall  appear  to  the  court  that  no  counterpart  wbb 
perfected,  or,  if  perfected,  that  such  counterpart  is  lost,  or  so  mislaid 
that  it  cannot  be  produced  and  given  in  evidence  upon  such  tryal* 
then,  and  in  such  cases,  if  the  lessor  or  lessors  in  such  ejectment  ah^' 
give  in  evidence  the  original  article,  minute,  or  contract,  or  a  cofl 
thereof,  or  a  copy  of  such  counterpart,  and  the  enjoyment,  as  afore* 
said,  of  the  lands,  tenements,  or  hereditaments,  for  which  such 
ejectment  shall  be  brought,  such  original  article,  minute,  or  contract 
or  a  copy  thereof,  or  a  copy  of  the  counterpart,  shall  be  of  the  aaH^ 
force  and  eiFect  as  if  the  counterpart  of  such  article,  minute,  ^^ 
contract,  had  been  produced  and  proved ;  any  thing  in  the  said  torrO^ 
statutes  to  the  contrary  notwithstanding. 


(*)  There  are  no  corresponding  enactments  for  England. 
(^)  VidL  Ante  No.  SO. 
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What  Deductions  shall  not  affect  the  EJecttnent 
No.  XLI — S  Geo.  IV.  Ir.  c.  125.  §.11.* 


co- 


*  And  be  it  further  enacted*  tliaL'  Wlienevcr,  under  the  provLnons  'i"  ^/^l^ 
r  this  act,  any  tithes  shall  be  demised  to  any  person  having  a  t^oll^^fr 
-eehold  or  leasehold  interest  in  the  land,  out  of  which  such  tithes  p!^"u!u  "^ 
tudl  be  issuable,   and  such  person  shall  aftenvards  let,   set,   or  nllhttoK 
leinise,  such  land,  or  any  part  thereof,  to  any  person  or  persons,  "^^' 
tocli  lease  or  dcimise  of  such  hind  shall  be  made  free  from  the  pay- 
ment of  tithes,  during  the  continuance  of  the  lease  of  such  tithes; 
and  in  such  case  it  sluill  and  may  be  lawful  for  the  lessee  or  occupier 
of  such  land,  to  pay  the  amount  of  the  rent  of  such  titlics,  as  sliall 
be  due  from  time  to  time,  to  the  lessor  of  such  tithes,  or  to  tlie  person 
employed  to  collect  the  rent  of  such  tithes,  and  it  sliall  be  lawful 
fur  guch  lessee  or  occupier  of  such  land,  to  deduct  the  amount  of  all 
^h  payments    from  time  to  time  out  of   the  amount  of  renty 
pyable  by  such  lessee  or  occupier  of  such  land,  to  his  immediate 
hadlord,  and  the  receipt  or  acquittance  of  such  lessor  of  such  tithes 
or  of  such  collector,  shall  be  a  good  and  sufficient  discharge  to  tho 
le«ec  or  occupier  of  such  land  for  so  much  of  the  rent,  payable  by 
toch  lessee  or  occupier  to  such  landlord,  as  tlic  sum  specified  in  such 
receipt  shaU  amount*  unto ;  and  every  such  landlord  shall  accept 
iQeh  receipt  in  payment  of  so  much  of  the  rent  payable  by  tlie  lessee 
<v  occupier  to  him: — Provided  nevertheless,   that  such  deduction 
ibdl  not  be  held  to  be  a  discliarge  of  any  portion  of  any  gale,  or 
quarterly,  or  other  payment  of  rent,  due  by  such  lessee  or  occupier 
of  such  land,  so  as  to  prejudice  the  right  of  such  landlord  to  recover 
the  possession  of  such  land  by  ejectment  for  non-payment  of  Uio 
rent  thereof,  in  any  case  where  the  remmuing  portion  of  such  gale 
dallbe  unpud;  but  tliat  it  shall  and  may  be  lawful  for  such  landlord 
to  proceed  for  the  recovery  of  such  land  by  ejectment,  as  efFectually  as 
if  ihe  entire  gale  of  rent,  (out  of  which  such  deduction  is  hereby 
dlowcd,)  had  remained  wholly  due  and  unpaid  to  such  landlord. 


(*)This  ii  a  promion  of  the  tithe  leasing  act,  which  applies  to  Ireland  only,  §§.  9  ^ 
JO^  make  the  amount  of  the  reserrcd  rent  a  charge  on  tlie  land,  recoverable  as  grand 
jury  om,  and  by  distress  to  an  amount  not  exceeding  one  year's  rent 


P 
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No.  XLIL— 4  Geo.  IV.  Ir.  c.  99.  §.  41.  • 
Tbtdidue.         5-41.  *And  be  it  further  exacted  that,'  Whenever,  under  tbe 

tkNi  for  titbA  * 

SStof^  proviisions  of  this  aet,  any  composition  shall  be  made  for  the  tithes, 
^S^iS?  payable  in  any  parish,  every  person  who  shall  afterwards  let,  set,  or 
^wja«M^  demise,  any  land  lying  within  such  parish  at  a  rack  rent,  shall  main 
sndi  lease  or  demise  free  from  the  payment  of  tithes  during  the 
continuance  of  such  composition ;  and  in  such  case  it  shall  and  majr 
be  lawful*  for  the  lessee  or  occupier  of  such  land,  and  every  sucb 
lessee  or  occupier  is  hereby  authorised  and  required  to  pay  the 
amount  of  such  composition  as  shall  be  due  from  time  to  time,  iQ 
respect  of  the  lands  demised  by  such  lease,  to  the  incumbent  and 
other  person,  or  body  politic,  or  corporate,  or  collegiate,  or  corpon- 
tion,  entitled  to  such  composition,  or  auy  part  thereof,  or  to  the  per- 
son or  persons  employed  to  collect  such  composition ;  and  it  shall  be 
lawfot  for  such  lessee  or  occupier  of  such  land  to  deduct  the  amount 
of  all  such  payments  from  time  to  time,  out  of  tlie  amount  of  rent, 
payable  by  such  lessee  or  occupier  of  such  land  to  his  immediate 
landlord;  and  the  receipt  or  acquittance  of  the  incumbent  or  impro- 
priator, or  other  person,  or  body  politic,  or  corporate,  or  collegiatei 
or  corporation,  entitled  to  such  composition,  or  any  part  thereof,  of 
of  his  or  their  collector,  or  the  receipt  of  any  such  collector  having 
levied  any  such  composition,  or  any  part  thereof,  under  the  authority 
of  this  act,  and  which  receipt  such  collector  is  hereby  required  to 
give,  whenever  the  same  shall  be  demanded,  shall  be  a  good  and 
sufficient  discharge  to  the  lessee  or  occupier  of  such  land,  for  so 
much  of  the  rent,  payable  by  such  lessee  or  occupier  to  such  land- 
lord, as  the  sum  specified  in  such  receipt  to  be  the  proportion  of  such 
composition,  paid  by  such  lessee  or  occupier,  shall  amount  unto, 
and'  every  such  landlord  shall  accept  such  receipt  in  payment  of  so 
much  of  the  rent,  payable  by  such  lessee  or  occupier  to  him:-^ 
Provided  alwa}^  that  in  cases  where  either  the  landlord  or  the 
occupier  of  any  such  land,  shall  be  one  of  the  persuauoh  of  ike 
people  called  QuakerSf  the  receipt  of  any  collector  having  collected 
or  levied  any  such  composition,  or  any  part  thereof,  and  which 
receipt  such  collector  is  hereby  required  to  give  in   such    case, 

■       .       ■  ■  I  ■  ■■II.,, 

(*)  TTiif  is  ft  proTision  of  th«  tifht  compoiidon  ftct,  wbich  also  applies  to  trdand  only. 
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whether  the  same  shall  be  demanded  or  not,  shall  express  the  whole 
sum  paid  or  satisfied  by  such  lessee  or  occupier,  incltx^n^  in  "Ae 
case  of  levy  the  expenoes  of  such  levy;  and  such  receipt  being 
produced  to  such  landlord,  such  landlord  shall  accept  -the  same  in 
payment,  (or  shall  suffer  the  amount  thereof  to  be  deducted  ais  in 
payment)  of  so  much  of  the  rent,  payable  to  him  by  such  'lessee  or 
ooeiqriflr,  as  shall  be  equal  to  the  whole  of  such  sum : — ^Provided  also, 
thai  the  receipt  of  such  landlord  for  the  sum  which  shall  rcnmm  due 
jGmt  such  rent,  after  deducting  the  amount  of  the  compositinn  specified 
in  the  recdpt  of  such  collector,  shall  be  taken  and  received  by  such 
tensnt,  (Uie  said  tenant  retainmg  the  receipt  of  such  collector)  us  a 
full  dischaige  for  the  whole  amount  of  rent  due : — ^Provided.  also,  that 
evsry  such  lease  shall  Contain  a  proviso,  that  in  case  such  composi- 
tioa  shall  cease  and  determine  at  any  time  during  the  continuance 
of  tueh  lease,  the  rent  reserved  in  such  lease  shdll  be  reduced  in 
unoont  by  a  sum  equal  to  the  amount  of  such  composition : — ^Pro- 
vided also,  that  no  deduction  on  account  of  composition  df  tithes 
under  this  act,  shall  be  held  to  be  a  discharge  of  any  portion  of  any 
gile,  or  quarterly,  or  other  payment  of  rent,  due  by  such  lessee  or 
Qooopifir  of  such  land,  so  as  to  prejudice  tlie  right  of  such  landlord 
to  recover  the  possession  of  such  land  by  ejectment  for  non-payment 
,    of  tke  rent  thereof,  in  any  case  wliere  tlie  remaining  portion  of  euch 
;    gileshall  be  unpaid;  but  that  it  shall  and  may  be  lawful  for  suck 
landlord  to  proceed  for  the  recovery  of  such  land  by  ejectment,  as 
1.   dSKtually  as  if  the  entire  gale,  or  quarterly,  or  other  payment  of 
^^  out  of  which  such  deduction  is  hereby  allowed,  had  remained 
^lUIy  due  and  unpaid  to  such  landlord.  "^ 


Demand  of  JR&U^  ^'c.  previous  to  Execution  urmecesuary. 
No.  XLIIL— 15,  16  Geo.  III.  Ir.  c.  27.  §§.  1,  2.  • 


ii 


^  Act  to  amoid  the  several  Acts  of  Parliament  made  in  this  King- 
don,  fior  the  more  eflectual  Preventing  of  Frauds  by  Tenants. 

$•  1.  *  Whereas  by  an  act  of  parliament  made  in  the  fourth  year  of 


C)  See  tiie  mvmm  pf  t|ir  4  Ceo.  L  lu  c.  ^  $.  3.  whkb  it  heciby  ttpeelrfi  Jnie 

No.  27. 
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*  the  reign  of  his  late  majesty  king  Georffe  the  first,  entituled.  An  Ad 

<  to  explain  and  amend  an  Act^  intituled,  An  Ad  fir  the  more  effectual 

<  Preventing  of  Firauds  committed  by  7  enoft^  it  is  enacted  amongst  other 

<  things,  that  "  in  case  the  lessee  or  his  asrigns,  or  otho*  person  or 

<  ^^  persons  claiming  or  deriving  under  a  lease,   shall  permit  and 

<  <^  suffer  judgment  to  be  had  and  recovered  on  ejectment  to  be 

<  <(  brought  as  therein  mentioned,  by  lessor  or  landlord  having  rif^t . 

<  <<  by  law  to  re-enter  for  non-payment  of  rent,  and  execution  to  be 

<  <<  executed  thereon,  without  paying  on  demand  the  rent  ascertained 
^  <<  in  the  manner  therein  mentioned  to  be  in  arrear,  together  with 

<  <^  full  costs,  or  depositing  the  same  in  a  court  of  equity,  on  fiUag 

<  *<  a  bill  within  six  months  after  execution  executed,  then,  and  in 
/^'such  case,  ihe  said  lessee  or  his  ass^s,  and  all  other .  pasons 

<  <<  claiming  or  deriving  under  the  said  lease  shall  be  barred  and  fore- 

*  ^^  closed  from  all  relief  or  remedy  in  law  or  equity,  other  than  by 

<  ^^  writ  of.  error  for  reversal  of  such  judgment,  in  case  the  same 

<  ^^  shall  be  erroneous;  and  the  landlord  or  lessor  shall  thenceforth 

<  <^  hold  the  demised  premises  discharged  from  such  lease :" — M^ 

*  whereas  a  doubt  hath  lately  been  entertained,  whether,  under  tb^ 

*  construction  of  the  said  last  mentioned  act,  after  the  rent  in  arrear 

<  shall  be  ascertained,   as  by  the  said  act  directed,  the  said  rent 

*  so  ascertained  ought  not  to  be  demanded  from  the  lessee  or  U^ 
^  assigns,   or  other  person  or  persons  claiming  or  deriving  under 

*  the  said  lease :  and  whereas  ever  since  the  making  the  last  roeor 

<  tioned  act  of  parliament,  it  hath  not  been  the  practice,  after  ibe 

<  ascertaining  of  the  said  rent  in  arrear,  to  make  any  such  demaJid 

*  thereof,  and  if  the  same  should  be  necessary,  it  is  apprehended 
^  that  the  greatest  part,  if  not  all,  of  the  evictions  which  have  been 

<  had  under  ejectments  for  non-payment  of  rent  since  the  maldng  ^ 
^  the  said  last  mentioned  act  may  be  impeached,    which  may  be 

*  productive  of  great  litigation,  and  throw  the  landed  property  <f 

<  this  kingdom  into  great  confusion ;   for  remedy  whereof,   be  i^ 
^  enacted— that,'  No  eviction  of  any  lessee  or  his  naeigns,  or  oibc^ 
person  or  persons  claiming  or  deriving  under  any  lease  of  9Si1 
demised  premises  by  virtue  of  an   ejectment  for  non-payment  ^ 
rent,  grounded  on  the  said  acts  of  parliament  for  the  more  cffectu^ 
preventing  frauds  conmiitted  by  tenants,  or  any  of  them,  which  ^ 
any  time  heretofore  hath  been  had,  or  which  shall  hereafter  be  ha^^ 
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shall  be  in  any  manner  affected  or  impeached  on  account  of  the  not 
making  such  demand  as  aforesaid  of  the  said  rent,  after  the  ascer- 
taining thereof,  in  manner  aforesaid,  nor  sliall  it  be  necessary 
hereafter  to  make  such  demand: 

$•  2.  ^  Provided  always,  that,'  Nothing  herein  contained  shall  in  any 
sort  affect  any  suit  either  at  law  or  in  equity  which  liath  been  insU- 
taied,  and  is  now  depending  for  the  purpose  of  defeating  any  evic- 
tion of  any  lease  under  the  said  recited  acts  of  parliament,  or  any 
of  them,  on  account  of  the  omission  of  making  such  a  demand  as 
\     sEnesaid ;  but  the  plaintiff  or  plaintiffs  in  such  suits  may,  if  they 
^k  fit,  proceed  therein;   and  the  said  question  in  such  suit  or 
ndts  shall  be  determined  according  to  the  true  construction  of  the 
wdredted  acts  of  parliament;  any  thing  in  this  act  to  the  contrary 
tliereofy  in  any  wise  notwithstanding. 


Writ  of  Error. 


No.  XLIV.— 8  Geo.  I.  Ir.  c.  2.  §.  3.  * 

}.S.  'And  be  it  further  enacted that,'  Notwithstanding  any  in irdnd 

^t  of  error  to  reverse  any  judgment  obtained  in  any  ejectment  j*j^ >"»«<>"* 
Iffooght  by  vertue  of  this  present  act,  or  of  the  said  former  act,  (*»)  Jj^ffiJ 


a 


execution  shall  issue  and  be  exocuted,  unless  tlie  party  that  brings  Ito^*'^' 

<Qdi  writ  of  error  shall,  within  four  days  after  such  writ  of  error  Sl^tbe ' 

iUl  be  tendered,   pay  into  the  court  where  such  judgment  was 

<ihained  all  such  sums  as  shall  appear  to  be  due  for  the  rent  of  the 

knds  for  which  such  ejectment  was  brought,  together  with  full  costs 

of  fnit:  which  sums  the  judires  of  the  court,  where  the  said  jude:-  which  the 

•'^  ..  courtniayor- 

■Boit  wag  obtained,  shall  order  to  be  paid  over  to  the  lessor  in  eject-  ^|^,^^^ 
^^Uktf  upon  his  ^ving  sufficient  security  to  repay  tlie  same  in  case  mmruyT 
^  sud  judgment  shall  be  reversed. 


(#)  There  are  no  corresponding  enactments  for  England* 
(*)  4  Geo.  /.  Jr.  c.  5.    AnU  No.  27. 
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CHAPTER  IV. 

OF  THB  BrVBCT  OF  TBS  XJECnCBMT. 

■  ■ 

Of  «le  t^fmA  of  ike  J^feetmemt  on  Oe  Intanat  in  4ke  Imm^  m 

of 


-a  • 


With  r^^pect  to  ihe  Tenant^  {r. 

Na  XLV— 11  Jnn.  Jr.  c.  2.  L2.partB. *      4  GW. ILEng.*^ 

}.2.PtetB.* 

Se  tanuttf*  -^^  ^'^  ^^^^^  ^®  lessee  or  lessees,  phis]  or  their  [*  his,  her] 
"^.^SSmmt  assignee  or  assignees,  or  other  person  or  per- 
SuMiTpl^  sons  claiming,  or  deriving  under  the  said  leases, 
tawrrav  with  shall  permit  and  suffer  judfirnent  to  be  had  and 
^'^^f  1?^  recovered  on  such  ejectment,  and  execution  to 
2Sa^wSbur°  he  exBCuted  thereon,  without  paying  the  rent  and 
ISSLa  ex.  r^arrear,]  together  with  full  costs,  and  without  ['aneanl 
nd  filing  any  bill  or  bills  for  relief  in  equity,  within 
six  calendar  months  after  toch  execution  ex- 
ecuted; then,  and  in  such  case  the  said  lessee 
['and]  lessees,  [^his]  or  their  assignee  or  assig-  [^or]  [^bis,  In 
nees,  and  all  other  persons  claiming  and  deriving 
under  the  said  lease,  shall  be  barred  and  fore- 
closed from  all  relief  or  remedy  in  law  or  equity, 
other  than  by  writ  of  error  for  reversal  of  such 
judgment,  in  case  the  same  shall  be  erroneous, 
and  the  said  landlord  or  lessor  shall,  from 
thenceforth,  hold  the  said  demised  premisses 
discharged  from  such  lease*  (^) 


(a)  See  the  entire  KCtions  Ante  Na  S5. 

(^}  Ske  a  simiUr  proriaion  in  the  4  Geo*  L  It*  c,  5.  §.  2,  Anit  No,  26« 


fiAA  IV.]  KtedtMENT.  ^ 

No  XLVL— 4  Geo.  L  Ir.  c.  6.  §.  3.  Part  B.  ^ 

And  in  case  the  lessee  or  lessees^  his  or  their  assigns  or  other  person  grtMiac^ 
persons  claiming  or  deriving  under  the  said  lease,  shall  penmt  aXid  j^jgff^ 
ftr  judgment  to  be.  had  and  recovered  on  such  ejectment,  and  SSff^ 
acntion  to  be  executed  thereon,  without  paying  [on  demand  ^3  Uie  iSSLSt 
nt  so  ascertained  as  aforesaid  to  be  in  arrear,  together  with  full  costs,  ;«<^ 
kidi  the  officer  is  hereby  iropowered  to  tax,  or  depositing  the  same  ^SwSL^ 
I  a  eoatt  of  equity,  on  filing  a  bill  within  six  months  after  executfon,  ^TS^j^ 
ceeated;  then,  ax\.d  in  such  case  the  said  lessee  or  lessees,  his  or  their  SSh?? 
rignee  or  assignees,   and  all  other  persons  churning  or  deriving  g^<»tti|Bs» 
odor  the  said  lease,  shall  be  barred  and  foreclosed  from  all  relief  or 
anedy  in  law  or  equity,  other  than  by  writ  of  error  for  reversal  of  £ 
idi  judgment  in  case  the  same  shall  be  erroneous;  and  the  said 
aAord  or  lessor  shall,  from'  thenceforth  hold  the  sidd  demised  pre- 
luiBes  discharged  from  such  lease.  (^) 

WUh  respect  to  Mortgagees. 

k  Geo.  11.  Eng.  c.  28.  No.  XLVII.— 11  Ann.  Ir.  e.  ».  $.  8. 

$•  2.  Ptart  C. 
IWided  always,  that,      §•  S*  [^  Provided  always,  that,'  Nothing  herein 
fodnaghereiii  contain-  eontained  shall  extend  to  barr  the  right  of  any 

^  or  mortgageeB  of  V^^  thereof,  who  shall  not  be  in  possession.  (^)   S!!S&^ 
db  lease,  or  any  part  p?aUm?iii 

lereof,  who  BhaU  not  4  Geo.  I.  Ir.  c.  5.  §.  5.  SKiidi?' 

Bis  po8se«ioD,  so  as  SuSSSSS: 

tdinortgageeormort-      §.  5.  <  Provided  always,  that,'  Nothing  herein  ^g^'S^S' 

2?  "^"^  •"?  ^""^  contained  shall  extend  to  barr  the  r^t  of  any  SSfiSiKi 
ntmn     six     calendar  ^  -^  j  ISSmJ 

MsdiB,  after  such  jndg-  mortgagee  of  such  lease,  or  any  part  thereof,  . 

istt  obtained,  and  ex-  who  shall  not  be  in  possession. 

n  8m  tbe  entire  lection,  A%i9  Na  87. ;  and  see  $.  8.  of  thii  aet,  AnU  Ko.  S6. 
n  See  tfaeM  words  repealed  by  the  15,  16  Gt^.  III.  Ir.  e.  t7.,  Ante  No.  43. 

;')  Tbe  8  Geo.  I,  Ir.  c.  8.  $.  L,  (which  aee  Ante  No.  88.)»  provides  that  the  phdii. 
raeofering  under  that  act  shall  **haTe  judgment  in  the  said  ejeetnient»  in  such  manner, 
m  mnder  $uek  provisoes  09  hjf  the  said  former  acts"  (11  A»n.  and  4  Geo.  I.)  •*h 
deleted  and  appointed.**— And  the  5  Geo.  11.  Ir.  c.  4.  $.  1^  (Ante  No.  89.)t  and  the 
I  Geo.  II  Ir.  c.  13.  $.  8.,  {Ante  No.  sa),  provide  that  die  ejectments  tomj  be  brought 
i  posseerion  recovered  under  those  aet8»  « tn  tnck  and  the  same  manner  to  all  intents 
mi  pmrposeSf"  as  If  the  lease  &c  contained  a  clause  of  entry,  and  the  article^  ftc. 
an  actual  demise  rtspeetivdy. 


not  In 
iloa,  not  bar. 


4fi  EJECTMENT.  [Book  IL 


8  Geo.  L  It.  c.  2.  §§.  4>,  5. 

ioMm^-  §•  4.  [^  And  be  it  enacted  that,*  Where  ecntiim  ezecnted,  piy 
miriSSfll  *^y  ^®*^  ^^^  avoiding  of  which  such  ejectment  ^j  '«**  "*  *"*">  "^ 
^toSk  is  brought,  shall,  before  the  bringing  such  ^^^^^^  ^^^  md^ 
mAsSS^^  ejectment,  have  been  mortgaged  for  a  valuable  tor  penoa  or  penov 


jjjgjjib^  consideration,  and  the  lessee  and  mortgagee,  iatitbd  to  the  xemain- 

5iff?  and  their  respective  assignees,  shall,  and  be  duly  2p^^ 

^SSUvSlm,  served  with  summons  in  the  said  ejectment,  gU  the  covenants  tad 

tagStht  and  a  proper  affidavit  or  affidavits  of  the  said  agreements  which  on 

SSaii«t     summons  shall  be  made  and  duly  filed,  and  the  !f®  ^"^  ,      ^i^ 
■HBitatifiv         ^    ^  .       ^     ^  J        ^  the  first  leasee  or  iei- 

gggfy*  plaintiff  shall  obtfdn  judgment  and  execution  ^eea  are  and  ought  to 
5^M?rin!fr  in  the  said  ejectment ;  then,  if  the  said  mort-  be  performed.] 
aodfbncioMd.  gagec  or  iiis  assiguee  shall  not  withm  mne 

months  after  such  execution  executed,  pay  or 

tender  unto   such  landlord  or  lessor  the  sfdd 

rent  in  arrear  and  costs,  to  be  ascertained  in 

such  manner  as  in  and  by  the  said  acts  is 

directed  and  appointed;  then  such  mortgagee 

or  his  asagnee  shall  be  barred  and  foreclosed 

of  all  relief  or  remedy  in  law  or  equity  on 

account   of  the  said  mortgage,  and  the  said 

landlord  or  lessor  shall,  from  thenceforth,  hold 

and  enjoy  the  demised  premisses  discharged  and 

freed  from  the  said  mortgage  and  the  equity  of 

redemption ;  any  thing  in  the  said  acts,  or  any 

law  to  the  contrary  notwithstanding. 
ladtAndior  C.  5.  <  And  be  it  further  enacted — ^ihat,'  All 
m«22L  ^^^  every  mortgage  of  any  lease,  and  every 
Suhiaiuau  assignment  thereof  already  made,  shall  be  re- 
^^^^^  gistered  before  the  24th  day  of  June,  which 
thetondiotrf  shall  bc  iu  the  year  of  our  Lord  1722,  in  such 
jg^qgj^tf^  manner  as  is  required  by  the  statute  for  publick 
^S^li^a^  rq;istring  of  deeds,  conveyances  and  wills;  (*) 
AdymredT'  and  all  such  mortgages  and  assignments  here- 
after to  be  made,  shall  be  rc^stered  in  like 


(■}  yii.  the  6  Jnn.  Ir,  c.  2. 


IV.]  EJECTMENT.  49 

Vt 

^ff^^/* '  maimer,  within  six  kalcndar  months  after  per- 

lection  thereof;  and,  in  default  of  rustling 
'  such  mortgage  or  a8fi%nment  in  manner  afore- 
said^'the  landlord  or' lessor,  may  proceed  in 
ejectment  and  obtain  judgment  and  execution 
thereon,  iMieugh  sndi  mortgagee  or  assignee 
be  not  secTdd  with  summons  in  gectment,  in 
such  manner  as  if  such  mortgagee  or  asagnee 
had  been  dnly  serrdd.] 


No.  XLVin.— 11  Ann.  Ir.  c.  2,  §.  8.  • 

*  Provided  always,  that,'  No  proceedings  by  virtue  of  this  act  i^mer|w^ 
leh  of  any  condition,  shall  prejudice  the  right  or  title  of  any  ^{g^' 
Jimme  covert^  person  being  non  compos  mentis^  or  being  out 
majesty's  dominion. 

4  Geo.  /.  /r.  c.  5,  §.  6.  *    ^ 

'  Provided  always,  that,'  Tlus  act  shall  not  extend  to  defeat    . 
ate,  right,  title  (^)  of  infants,  feme  covert,  or  persons  of  non' 
emory. 

56  Geo.  in.  Ir.  c.  88,  §.  14. 

|>.  *  And  whereas,  by  an  act  passSod  in  the  parliament  <^  Irdand  Rapctko. 
e  eleventh  year  of  the  rrign  of  her  late  majesty  queen  Anne, 
lied.  An  Actfbr  themore  effiedbiolPrene^^ 
manis,  it  is  provided,  that,  no  jNroceedings  by  virtue  of  such  act 
reach  of  any  condition,  shall  prejudice  the  right  or  title  of  any 
t,  /erne  covert,  person  being  non  compoB  rnenHs,  or  being  out  of 
lajesty's  dominions ;  and  by  an  act  passed  in  the  fourth  year  of 
Bign  of  his  majesty  king  George  the  first,  to  explain  and  amend 
aid  former  act,  it  is  provided,  that,  the  said  act  of  the  fourth 
of  king  George  the  first,  shall  not  extei;id  to  defeat  the  estate, 
or  title  of  infants,  Jemes   covert,  or   persons  of  wm-sanc 


Imk  were  no  oorresponding  enactnwoti  for  Enfiand* 
ir  titie^*  in  the  Cricrson  coilecdon. 

G 


<  memory;  and  acts  were  passed  ia  tf^eighihyeiur  of  hie  said  majesty 

<  kmg  George  the  first,  and  in  the  fifl^  ao4  twfnty-fifth  years  of  his 
^  late  majesty  long  C^earge  the  second^  fo^  further  ezplaming  and 

<  amending  the  said  former  acts;  and  whereas  such  provisions  have 

<  jn^oduced  great  injustice  to  hmdlords,  in  some  instances,  by  prevent- 
'  ing  the  enfoircement  of  the  payment  of  rent  justly  due  to  them,  and 
^  in  others  by  obBging  thems  after  getting  i^  possession  of  lands  and 

<  premises  by  ejectment  icx  nox^j^yvf^i  of  rent,  to  account  for 
^  mesne  profits  for  a  grea.t  length  of  time,  bff  it  therefore  further 

<  enacted,  that,'  The  said  provisions  in  the  said  acts  of  parliament,  so 
£ur  as  relate  to  saving  the  rij^ts  of  infants,  Jemes  covert^  persons 
being  rum  compos  mentis^  or  insane,  or  out  of  his  majesty's  dominionBi 
be,  and  the  same  are  hereby  repealed^ 

Of  Oe  Nature  qf  Ae  Rdief,  where  the  Tenant^  a  Bill  to  redeeaa^ 
No.  XLIX.— i  1  Ann.  >•  c  2,  §.  4k  ^  *  Geo.  II.  jBy. «.  9M, 

leTihSffBok       §•  ^'  *  -^^^  "^  ^*  further  enacted ^that,'  In 

jSSfi,*^  case  the  said  lessee  or  lesseeHi  [*  his]  or  their  ['his,  her] 

l^M  hA  null 

withioibrtr  assignee  or  assignees,  or  other  person  or  per- 
•^^jMEsiii.  sons  claiming  aoy  right,  title,  or  interest  in 
ttein^%  ^^  ^^  equity,  of,  in,  cnr  to  the  said  lease,  shall^ 
SS^Sdtb!  within  the  time  aforesaid,  file  one  or  more  bill 
(haniit.        or  bills  for  relief  in  any  court  of  equity,  such 

person  or  persons  shall  not  have  or  continue 

apy  ipjunptipn  (>>)  against  the  proceedingt  at  law 

on  suQh  ejectmeoDt,  unlew.  [^be]  or  they  do,  or  [* he,  siie} 

shall  virithin  forty,  dffgpk  next  after  a  full  and 

p^ect  amsw^r  shaU  h^  jQed'  by  tibe  lessor  ok 

lessors  of  tl^e.plijntiff:  in  such  gcjctmenti  hring 

into  ppur4  aiid  lodgA.  witfi.  the  proper  officer, 

such  sum  aiid.Bpms  of.  money  as  the  lessor,  or. 


(»)  Sn  tbiB  prtttiOiU  of  f.  3;  dP  Umm  aeti,  {Ant§t  Ko.  S5.)»  which  reeitet  (amoiig  oCbcr 
thing*}  thatt  *  Xt.oftm  fai^pflpi^  Uu^.af^^aich  a.re-cntnr  i^Mtdcw  U)^  le^ve^^or  ^mifumm* 

*  txgm  ont  or  more  tiiifli  A^  in  a  eouit'j^  equity,  not  only  holdi  out  the  lessor  or  lana|w£ 

•  1^  m  icQiiiie^qn  erpm  reoavering  the  pflnewflffv  hot  lU^iie,  p«ndiag  the  said  snk,  doriiA 
^  much  more  in  errear,  without  giving  any  security  )br  the  rents  due,  when  the  said  rt- 
'  entry  was  made,  or  which  shall  or  do  afterwards  incur ;  for  remedy  thereof,  &c. 

(^)  See  further  provisons  re^p^pth^^  li\^asifidooa.  ooUeplad^  F$ttt  title  •  The  TMantSs 
Unudics.* 
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lessors  of  the  plaintiff  in  tfie  said  ejectYnent 
ler  J  shall  in  [^  his]  or  their  answer  swear  to  be  due 

and  in  arrear,  over  and  above  all  just  allow- 
ances,   and  also  the  costs  taxed  in  the  said 
suit,   there  to  remain  till  the  hearing  of  the 
catise^  or  to  Ve  paSd  out  to  thi^  lessor  or  lanid- 
I<tt^  on  gddd  sMihrity,  siilject  to  thfe  decree  of 
the  cMiHr  taki  ih  \Mb  sucb  bfli  or  biUs  diall  be  j^J'^'S: 
filed  wifhin  the  iMHi  aforesaid,  and  after,  exectk^  ^Su^ST 
tion  is  executed,  die  lesisor  dr  lessors  of  the  SStmS' 
plaintiff  shall  be  accountable  only  for  so  much  ted.     , 
^]  and  no  more  as  [^  he]  or  they  shall  really  and 

bona  ^fidCf    without    fraud,    deceit,    or  wilful 

n^ect,  make  of  the  detnised  pfremistes  from 

^1  the  time  of  [^his]  or  their  entring  into  the 

lictnal  possession  ther^f ;  and  if  what  shall 
be  so  made  by  the  lessor  or  lessors  of  the  plain- 
tiff, happen  to  be  less  than  the  rent  regervcd" 
oil  the  said  lease^  then  the  dald  lessee  o^  lessee^, 
s*]  [^bis]  or  their  assignee  or  Assignees,  before 

c]  [^hisfher]  [^  he]  cA:  they  shall  be  restored  to  [^  hi^  Of  their 

possessiofi  or  possessions,  shall  pay  such  lessor 
or  lessors,  or  landlord  or  landlords,  what  the 
money,  so  by  them  made,  fell  short  of  the  ri»- 
served  rent  for  the  time  such  lessor  or  lessors 
'^  of  the  jdaintitf,  landlord  or  landlords,  held  the 

said  lands. 

//.  Etiff.  c.  28.        No.  L.— 11  Ann.  Jr.  c.  2,  §.  5,  Part  B.  * 

w  Part.  15.* 

lerl  And  if  such  lessee  or  lessees  [^his]  or  their  iiMtvfuror 

•  t     It     "ditfid  In 

executors,    administrators,    or    assigns,    shall,  SJJJ^{^^ 
upon  such  bill,  filed  as  aforesaid,  be  relieved  *°*^ 

be]  in  equity,  [^he]  and  they  shall  have,  hcdd,  and 

enjoy  the  demised  lands  according  to  the  lease 
thereof  mad^   without  any  new  lease  to  be 

her]  thereof  made  to  [^him]  car  them. 

(')  See  the  entire  of  fhese  sections,  Artttr  No.  37. 
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No.  LL— 4  Geo.  I.  Lr.  c.  6,  §.  4,  Part  A.  • 

sT^udSuk  ^  ^  ^  Provided  always,  that,'  Where  any  bill  or  bills  shall  be  filed 
^»«h2!!!^  in  equity,  on  the  plaintiffs  depositing  the  rent  so  proved  in  arrear, 
tb^^ji!IL%.  with  the  costs  aforesaid,  {^)  the  proceedings  thereon  shall  be  in  the 

same  manner,  and  such  relief  given,  as  in  and  by  the  sidd  former 

act  (^)  is  directed  and  appointed. 


Effkt  of  the  FJectment  as  to  the  Landlord's  Bemedies. 

No.  LIL~5  Geo.  II.  Ir.  c.  4,  §.  2.  *» 

m!te£iS       ^*  ^'  '  ^^  whereas  it  hath  been  doubted,  whether  after  judgment 
^KouIII^um  ^  ^^  been  had  and  obtained  in  ejectments  for  non-payment  of  rent, 
f^iS^StSn  *  and  execution  executed  thereupon,   the  lessor  or  lessors  in  sodi 
|^J2^  ex.  ^  ejectments  against  the  lessee  of  the  lands  for  which  such  ejeet-. 
mI!^*^^   *  ment  is  brought,    or  his  assignee  or  assignees,    can  have   and 
'*°****^        *  maintain  an  action  for  the  recovery  of  the  arrears  of  rent  due 
*  before   the  bringing  such  ejectments,  or  which  shall  grow  due 
'  after  such  ejectment  is  brought,  to  the  time  that  judgment  shall 
<  be  had,  and  execution  executed  thereupon ;  be  it  enacted— that,' 
Every  lessor  or  lessors  recovering  in  such  ejectments  for  non-pay- 
ment   of  rent,  and  obtaining  judgment  and  execution   thereapon, 
shall  and  may  have  the  same  and  like  remedy  for  all  arrears  to 
the   time  of  such   execution   executed,   as  such  lessor   or  lesson 
might  have  had  against  the  lesssee  or  lessees,  his  or  their  assignee 
or  assignees,  if  no  such  ejectment  had  been  brought,  or  judgment 
and  execution  had  been  obtsdned  or  executed  thereupon. 


(*)  See  the  entire  of  this  section,  AfUe  No.  27. 

(^)  See  5.  3.  AfOe  No.  27. 

(^)  Tiz.  1 1  Ann.  Ante  Noe.  45,  49,  50. 

(')  There  are  ao  corrcspondiog  enactments  for  Sngland, 
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CHAPTER  V. 


MH08  BEfORB  IMFERIOK  TRIBUNALS  TO  RECOTER  POSSESSION 


■# 


FROM  A  TENANT  WHOSE    RENT  IS   IN   ARREAR* 


m^  (m  England)  befbre  Magidraies^  where  the  Tenant  has 
deserted  the  demUed  Premises. 

» 

No.  Lin.— 11  Geo.  II.  Ir.  c.  19,  §§.  16,  17, 

*  And  whereas  landlords  are  often  great  sufferers  by  tenants  in 
ig  away  in  arrear,  and  not  only  suffering  the  demised  premises  gunt  ^^ 
uncultivated  without  any  distress  thereon,    whereby  their  ^^S^ 
rds  or  lessors  might  be  satified  for  the  rent  in  arrear,  but  also  2?mZ^ 

^IiIj  ^^  Alv 

ig  to  deliver  up  the  possession  of   the  demised  premises,  ooeywirt 
by  the  landlords  are  put  to  the  expense  and  delay  of  recover-  JJJ,JSJi^ 
ejectment ;  be  it  further  enacted-— —that,'  From  and  after  mSITi^^Liii. 
i  24th  day  of  June  1738,  if  any  tenant  holding  any  lands,  '^v^^^^p' 
its,  or  hereditaments,  at  a  rack  rent,  or  where  the  rent  reser-  fiitrcMcanbe 
il  be  full  three-fourths  of  the  yearly  value  of  the  demised  pre-  ^^U*!^' 
vho  shall  be  in  arrear  for  one  [year's]  (*)  rent,  shall  desert  the  ^^pSSS^!^ 
[  nremises,  and  leave  the  same  uncultivated  or  unoccupied,  so  Ecrefaa/»t'tf)e 

*    ,  ,  ,  *^  retiuett  of  the 

fficient  distress  can  be  had  to  countervail  the  arrears  of  rent ;  it  i«>diord.  «imi 

'         put  Dun  In 

d  may  be  lawful  to  and  for  two  or  more  justices  of  the  peace 
oonty,  riding,  or  division,  or  place,  (having  no  interest  in  the 
1  premises)  at  the  request  of  the  lessor  or  landlord,  lessors 
lords,  or  his,  her,  or  their  bailiff  or  receiver,  to  go  upon 
iw  the  same,  and  to  affix,  or  cause  to  be  affixed,  on  the 
otorious  part  of  the  premises,  notice  in  writing,  what  day, 
distance  of  fourteen  days  at  the  least),  they  will  return  to 
second  view  thereof:  and  if,  upcm  such  second  view,  the 
or  some  other  person  on  his  or  her  behalf,  shall  not  appear, 
r  the  rent  in  arrear,  or  there  shall  not  be  sufficient  distress 
le  premises;  then  the  said  justices  may' put  the  land]<»rd  or 
Is,  lessor  or  lessors,  into  the  possession  of  the  said  demised 

-  ■   '  - .      ■ 

0)  Now,  <]iiUf  yfv\  Se«  Po«l  No.  54. 


54, 
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tBMkli: 


The  tnuuit 


premises)  and  the  lease  thereof  to  such  tenant,  as  to  any 
thereon  contained  only,  shall)  from  thenceforth,  hecome  void. 

§•  17.  *  Provided  always  that,'  Such  proceedings  of  the  said  jus- 
tices shall  be  examinable  in  a  summary  way,  by  the  uext  justies  «r 
justices  of  assiie,  of  the  respective  counties  in  which  sneh  lands  or 
premises  lie ;  and  if  they  lie  in  the  city  of  Limdom,  or  oomitj  of 
Middebex^  by  the  judges  of  the  court  of  king's  bench  fx  eammaM 
pleas;  and  if  in  the  counties  palatine  of  Chester^  tjemetutarj  or 
Durham^  then  before  the  judges  thereof:  and  if  in  Wakaf  An 
before  the  courts  of  grand  sessions  respectively ;  whe  are  herriqr 
respectively  empowered  to  order  restitution  to  be  made  to  9qA 
tenant,  together  witii  his  or  her  ezjMdses  knd  costs,  to  bd  ptiA  \j 
the  lessor  or  landlord,  lessors  <Mr  landlords,  if  tiiey  Adl  tee 
for  the  same;  and  in  case  they  shall  affirm  the  act  of  the  SMdjuiieHi  : 
to  award  costs  xu)t  exeeediii^  five  potuids  for  the  frivdetie  apjpesi. 


No.  LIV.— 67  Geo.  III.  Eng.  e.  52., 


An  Act  to  alter  an  Act  passed  in  Uie  Eleventh  Year  of  flie  IMgk  ^ ' 
King  Qecn'ge  the  Second,  for  the  more  effeetoal  seltoiii^  tfi#- 
Pajrment  of  Rents,  and  preventit%  Frauds  by  Tenants.  ^ 

[:27th  JtoK^  ISnj'  ^ 


Andfbeio* 
medj  DOW  rx- 
tendad  to  the 
cue  where 
•uch  tenant  te 
inarrcer  for 
one  half  vear'a 
rent,  ana  who 
•hall  hold  un- 
der any  de> 
DiUe  or  agrce> 
ment  either 
written  or 
Terbal  and  al- 
though no 
right  of  re.en- 
trybeteieiTea 
to  Am  land- 
lord In  case  of 
non-pa jmcnt 
of  rent* 


'  Whereas  by  an  act  of  parliament  passed  in  the  eleventh  jtm  if  ' 
die  reign  of  his  late  majesty  king  George  the  second,  ientitiiM  0"^ 
Act  for  the  more  effadhud  Securing  the  Paymerd  of  BentSy  and  pth' 
venting  Frauds  by  Tenants^  it  is  amongst  other  things  enartedy ' 
that  from  atid  after  the  24€h  day  of  Jnne  1788^  if  any  t^nMr 
holding  any  lands^  tenements,  or  hereditamente  at  a  rack  renli^  OM^ 
where  the  rent  reserved  should  be  fiill  three-fourths  of  the  jmtlf  viJlN^ 
of  the  demised  premises,  who  should  be  in  arrear  for  one  year'er^nCi 
should  desert  the  demised  priefttuses,  aand  leave  the  same  nnciiltrvatedF 
or  undccujned,  so  as  no  sufBcieiit  distress  could  be  had  to  eounterViBl 
the  arrears  of  rent,  it  shoisid  atnd  might  be  lawfhl  to  aikd  foo:  twi» 
or  more  justices  of  the  peact9  of  the  county,  riding,  division,  or 
place  (having  no  interest  in  the  demised  premises),  at  the  request 
of  the  lessor  or  landlord,  lessol^  <)v  latiidfeMbi  oohis,  her,  or  their 
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bailiff  or  receiver}  to  ^  upon  and  view  the  same,  and  to  affix  or 

cause  to  be  aflixed,  on  the  most  notorions  part  of  the  premises,  notice 

in  writing  what  day  (at  the  distance  of  fourteen  days  at  least)  they 

wonM  retom  to  take  a  second  view  thereof;  and  if  upon  such 

•aoond  view  the  tenant,  or  some  person  on  his  or  her  behalf,  should 

not  appear  and  pay  the  rent  in  arrear,  or  there  should  not  be 

snflhsient  ^tistress  upon  the  premise^,  then,  the  wd  justices  Qiighjb 

pot  the  landlord  or  landlordsi  lessor  or  lessors,  into  the  possession 

'  of  the  said  demised,  premises ;  and  the.  lepse  thereof  to  such  tenant, 

'as  to  any  demise  therein  contained  only,  should  from  thenceforth 

*  become  void :  And  whereas  it  is  expedient,  for  the  due  protection 

*9f  the  interest  of  landlords^  that  so  much  of  the  said  act  as  requires 

'stenant  to  be  in  arrear  for  one  year's  rent  should  be  altered^  and 

'that  the  provinons  of  the  said  act  should  be  extended  to  tenancies 

^  where  no  right  of  entry  in  case  of  non-payment  is  reserved  to  the, 

*  landlprd ;  be  it  therefore  en^tod-r— -that,'  F^om  and  efter  the  passing 

rf  tliis  act,  the  provisions,  powers,  and  remedies  by  the  said  receipt 

^  gtvm  to.  lessors  and  landlords  in  ca^e  of  any  tenwt  deserting  tbe^ 

denuied  premises,  and  leaving  the;  s^une  uncujtiyated  oj  UAOooupieds. 

iOM.no.si^Bcient  distress  can  be  had,  to  countervail  tl)iQ  arrears  oC 

loiti  shall  be  extended  to  the  case  of  temmts  holdiiig  any  landsi^ 

tawments,  or  hereditaments  at  a  rack  rent^  or  where  the  rent 

menred  shall  be  full  three-fourths  of  the.  yearly  value  of  tbc^ 

demised  pren^ises,  and  who  shall  be  in  arrear  one  b^lf  yeiqr's  root 

(iQitsad  dF  for  one  yeaf,  as  in  the  said  recited  act  is  provided  and 

ttaeted),  and  who  shall  hold  such  lands  and  tenements  or  heredita-, 

inmis  under  any  d^mi8e  or  agreemrat,  either  written  oi;  verbal,  md 

dQMNigh  no.  right  or  power  of  re-entry-  be  reserved  or  give^-.  to  the 

baAnd  io  case,  of  nourpayment  of  rent,  who  shall  be  in  arrear  for 

mhslf  yepur's  rent,  instead  of  for  one  year,  as  in  the  said  recited 

set  is  prorided  and  enacted. 
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Proceedings  {in  Irekuad)  bp  Civil  BUL 
Civil  BiB  Ejectment  grounded  on  the  Deeertion  tf  the  PremietL 


No.  LV.— 56  G«o. ///.  ir.  c.  88,  J  1. 

An  Act  to  amend  the  Law  of  Ireland^  respecting  the  Reooveiy  of 
Tenements  from  absconding,  overholding,  and  defaulting  Tenantii 
and  for  the  Protection  of  the  Tenant  from  undue  Distress. 

[26th  June  181&] 


In  Jrtimi^ 
-vrtMraate- 
nanttaiAiTaur 
IbroMbalf 


tbtl 
danlMdto 
bliBaOrlMnre 
tlMinMim- 

CUlttVlrtldi  (MT 

ounroffttM 
■lock  and 


abMMloDtbe 
■■me.fOMno 
MffldcDt  dto- 
tTMimajbe 
hadtooomw 
tcrraUthcar. 
mnof  NDtg 
tttekodlocd 
imj  praoQsdf 

away  of  dw 

ftcafthcntn; 


§•  1.  *  Whereas  landlords  in  Ireland^  are  often  sufferers  by  tenanti 
running  away  in  arrear,  and  deserting  tenements  demised  or  Bgtei 
to  be  demised  to  them ;  and  also  by  tenants,  after  the  expirati0B 
of  their  terms  or  interests,  refusing  to  deliver  up  the  possession  o> 
the  tenements  demised  or  agreed  to  be  demised;  and  also  If 
tenants  suffering  large  arrears  of  rent  to  accrue  during  the  costi' 
nuance  of  thdr  terms ;  in  all  which  cases  the  landlords  or  leMV^ 
are  obliged  to  resort  to  an  ejectment  for  the  recovery  of  pooocttto 
the  expence  of  which  in  many  cases  exceeds  the  value  of  the  tena^ 
ment : — ^And  whereas  it  is  just  and  reasonable  to  provide  a  h0 
expensive  mode  for  the  recovery  of  the  possession  of  tenemmts  ^ 
almndoned  by  tenants,  and  of  tenements  of  small  value,  wh^  Ap 
same  are  held  by  tenants  against  their  landlords,  after  the  dettf' 
mination  of  their  terms  or  interests;  and  also  in  cases  of  At 
tenants  of  tenements  of  small  value  suffering  arrears  of  rent  ^ 
accrue  during  the  continuance  of  their  terms : — ^And  whereas  caii00* 
tried  in  the  way  of  civil  biUs  before  the  chairman  of  the  mmf^ 
of  the  peace  for  the  county  of  Dublin^  and  recorder  of  the  oH 
of  Dublin  for  the  county  of  the  city  of  Dublin^  and  the  assistant 
barristers  of  the  other  counties  in  Ireland^  are  determined  witl 
more  expedition  and  less  expence  than  any  proceeding  for  tb 
redress  of  the  evils  aforesaid,  which  the  law  now  allows  tin 
landlord  to  take ;  and  it  is  expedient  to  extend  the  jurisdictieii  ^ 
such  assistant  barristers,  and  of  the  chairman  of  the  sesdon  ^1 
the  peace  in  the  county  of  Dubliny  and  of  the  recorder  in  Ai 
county  of  the  city  of  DubUn^  to  the  said  cases;  be  it  thenlbK 
enacted— —that,'  From  and  after  the  Ist  day  of  Jiify  next,  if  sp; 
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numt  htAdxBg  any  tenonent  in  that  part  of  the  united  kingdom 
alied  Irekmdf  who  shall  be  in  arrear  for  one  half  year's  rent,  shall 
esert  the  tenement  demiaed  to  him,  or  leave  the  same  uncultivated^ 
r  cany  oflF  the  stock  and  crop,  or  otherwise  abandon  the  same,  so 
8  no  snfficioit  distress  may  be  had  to  countervail  the  arrears  of  rent 
hen  due  far  the  same,  it  shall  be  lawful  for  the  landlord  or  lessor  of 
Iw  tenement  so  deserted  or  left  unoccupied  or  uncultivated,  to  proceed 
7  way  of  dvil  bill  (^)  before  the  recorder  ot  the  city  ctf  Dublm,  {^y 
r  the  tenement  shall  be  in  the  county  of  the  city  of  DmUm,  or 
idbre  the  chairman  of  the  sessicm  of  the  peace  for  the  county  of 
DaMtn,  (^)  if  the  tenement  shall  be  in  the  said  county,  and  before  the 
ttsistant  barrister  of  any  other  county,  (^)  if  the  tenement  shall  be  in 
neh  county,  to  obtain  possession  of  the  tenement  so  deserted  or  left 
SBooenpied;  and  thereupon  it  shall  and  may  be  lawful  for  two  or 
■ore  justices  of  the  peace  of  the  county  in  which  such  tenement 
dnll  be^  having  no  interest  in  the  demised  premises,  at  the  request 
rf  mdi  landlord  or  lessor,  his  bailiff  or  receiver,  to  go  upon  and 
nnt  the  same,  between  the  hours  of  ten  of  the  clock  in  the  fore- 
B60B  and  four  of  the  clock  in  the  afternoon,  and  having  fully 
SMntMned  to  thrir  satis&ction,  by  examination  of  witnesses,  or  by 
dHir  own  view,  that  the  premises  are  so  deserted  by  the  tenant,  or 
lift  so  unoccupied  as  aforesaid,  and  without  sufficient  distress  to 
etuatervail  the  arrears  of  rent  then  due,  to  certify  (^)  to  the  assistant 
Wrister,  chairman  of  the  sessions  of  the  peace,  or  recorder,  before 
whom  such  proceeding  by  civil  bill  shall  be,  under  the  hands  and 
•esb  of  such  justices,  that  they  have  together  viewed  the  premises 


(")  See  the  form  of  the  civil  bill,  Posi  Nos.  62  &  78. 

(f)  Hie  dvil  bill  jnriidiction  wai  originally  given  to  the  recorder  of  the  city  of  DubUn 
Igrnt  si  Qm.  IL  /K  c.  16,  and  has  b«en  teguletcd  by  the  31  Gfo.  ///•  Ir»  c«  91»  and 
38  Gm.  ///.  /r.  c.  25,  $.  7 ;— See  £inahan*s  Dig.  Civ.  Bill  Acts,  34. 

(*)  Hie  dvn  bill  Jiiriidictbn  was  given  to  the  chairman  of  the  sessions  of  the  peace 
tbribe  county  of  Dublkt  by  the  S  Geo.  I,  Ir.  e.  1 1,  §.  13,  and  regulated  by  the  8  Geo.  I. 
J>.c  6,  5.  4,  1  Geo.  II.  Ir  c.  14,  and  31  Geo.  III.  Ir.  c.  31 ;— See  Xitu  Dig.  Civ.  BiU 
JeU^  33. 

ff)  Hm  genml  dvil  bill  Jsrisdiction  in  other  oountries,— originally  vested  in  the  judges 
if  Mifat  by  asd  under  tfw*  8  Geo.  I.  Ir.  c.  11,  8  Geo.  L  Ir*  0.  6,  f.  4.,  1  Geo.  II.  Ir. 
:.  \%  tad  31  Gee.  ///.  Ir.  0. 51,— ^as  Ibr  moil  purposes  transflMrred  to  the  assistant  bar- 
iasrs^  od  ngulaied  by  the  36  Geo.  III.  Ir.  c.  S5 1  38  Ceo.  III.  Ir.  c.  85 ;  89  Giff.  III. 
IK«.  16|  1,  MGeo.  TV*  Ir.  c.  62;  and  7  Geo.  IF.  Ir.  c.  41;— See  JTm.  Dig.  Civ.  SUt 

(•}  Sec  Hie Ibfin  of  th«  oettifteate,  Fo$t  Vo.79. 

U 
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tnquestiiMi)  fally  degcribing  the  same,  and  that  the  mne  afqieared 
to  them  deserted  or  mtoccajned,  and  without  any  difltrm  thereon, 
sufficient  to  countervafl  the  arrear  of  rent  ascertained  by  affidaiit  (') 
of  the  landlord  or  lesser,  bis  bailiff  or  receiver,  to  be  due  thereoiiy 
after  all  fidr  and  just  allovranoes;  "whidi  certificate,  when  proved  to 
have  been  dnly  executed,*  MH  be  sufficient  and  conclusive  evidence 
of  the  facts  therein  contained,  unlesi'llie  same  shall  be  disproved 
by  contrary  evidence,  to  the  satisfactien  of  the  judge  befiire  whom 
the  case  shall  come,   upon  such  civil  Mil  as  aforesaid,  or  ajqml 
from  such  civil  bill;  and  it  shall  and  may  'be  lawful  for  the  nU 
landlord,  after  obtfdning  from  the  said  justices  tlie  said  certificate, 
to  serve  (^)  a  process  on  such  civil  bill,  together  with  a  copy  of  sudi 
certificate  on  the  tenant  against  whom  such  proceedings  shall  be 
had,  <if  such  tenant  can  be  found ;  and  if  not,  to  affix  such  procesSy 
and  a  copy  -of  such  certificaite,  upon  some  notorious  part  of  the  said 
tenement,  and  also  upon  the  door  of  the  parish  church,  if  the  same 
ihall  he  in  repair,  and  also  upon  the  door  of  the  Roman  Catholic 
ehi^l,  'if  any  within  the  parish,  sumuMming  the  tenant  or  tenants 
who  may  have  so  deserted  the  premises  personally  to  appear  before 
the  assistant  barrister,  or  before  the  chairman  of  the  sessions  of  the 
peace,  or  the  recorder,  as  the  case  may  be,  on  a  day  certain,  at  a 
quarter  sessions  to  be  held  for  the  division  (^)  of  the  county  in  whieh 
the  premises  or  any  part  of  them  'shall  be,  or  at  a  court  to  be  held 
before  the  recorder,  for  the  hearing  and  determining  of  civil  bilb» 
in  cases  wherethe  premises  shall  be  situate  within  the  county  of  tke 
city  of  DMin,  to  answer  the  said  bill  of  the  said  landlord  or  lessor; 
and  that  it  shall  be  lawful  for  the  said  assistant  barrister,  chainnaii 
of  the  session  of  the  peace,  or  recorder,  as  the  case  may  be,  upon 
such  civil  bill,  and  upon  proof  of  such  certificate  by  any  persoa  who 
may  have  witnessed  the  execution  of  the  same,  and  upon  proof  that 


(*)  See  the  form  of  this  affidavit,  Pott  No.  Sa 

(^)  See  the  provisions  as  to  service,  PoU  Nos.  64,  &c. 

(*)  The  Lord  Lieutenant  and  Vnwy  Couodl  are  empowered  by  4Im  36  Geo.  Ifl  ^* 
c  25,  .$.  1,  to  divide  each  of  the  several  counties  at  lai^  into  twa  divisions^  for  the  ^' 
pose  of  the  tnore  eonveniently^heaiing  of  dvtl-  bills, — but  this  does  not  «api^  to  the  coal>^^ 
of  the  city  4>f  DiiMin,-*and  the  county  of  Dublim  is  e«pressly^scepted,»by  the  4  C^^ 
IV.  IrmC  9S  also,  the  county  of  Cork  h  divided  into  two  ridings,  ?to  be  distingairiied  ^ 
**  Cork  county.  East  riding^*'  and  •*  Cork  county.  West  riding^**  and  there  are  nodiwiuo^t 
of  these  ndhigi.     By  the  38  Geo.  III.  Ir.  c*  S5,  (•  6,  the  barony  of  BaOpuicors  in  tb^ 
.county  IfickloWf  is  divided  into  two  dividons  for  die  pinposef  of  (bete  acta. 
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at  IsMt  one  half  year's  reat  was  due  to  such  fatndlord  or  hMBorfar 
ihb  prenuaes  when  sudfr  prooeedfaig  wai  eommeBcedj  and  that  the-, 
prooefls  on  snch  civil  bill»  and  a  copy  of  such  eertdfioate  were  gerved^ 
ae  aforesaid^  or  that  Ihe  tenant  could  not  be  found,  so  that  the  same 
Gonld  be  served,  and  then  upon  proof  that  such  process  and  a  copy- 
of  such  certificate  had  been  duly  affixed  upon  the  several  places- 
befcMe  mentiotted,  pursuant  to  tUs  act;  and  upon  hearing  the* 
tenant)  in  case  each  tenant  shall  ajqiear,  and  such  evidence  as  shall 
be  oflhred  on  behalf  of  such  tenant,  if  any  shall  be  oflfored,  and 
duly  conndering  the  same,  to  decree  (*)  the  said  landlord  or  lesson 
to  be  put  into  possession  of  the  pienuses^ 

Gvil  Bill  jBjeclment,  grounded  cm  Nbn^papment  of  Bent 

No.  LVL— Same  Statute  §.  3.^ 

{.  3.  *  And  be  it  further  enacted,  that,'  In  all  cases  where  any  in  rreiand 
hads  or  premises  shall  have  been  held  by  any  tenant  at  a  [lessl  rent  ^h4iiat 
[thsfr  twenty  ^]  pounds  per  ammm,  and  that  a  full  year's  rent  shall  be  {!J^;J^^^|;;i^ 
doe  thereoutj  whether  the  same  or  any  part  thereof,   shall  have  ^^aST*^ 
eserned  due  prior  orsubsequent  to  the  passing  of  this-  act,  it  shall  d^r^b^TS^ 
•ad  may  be  kwful  for  the  lessov  or  landlord  to  proceed  bv  civil  bill  f  ^V  ^  ^  ^""^ 
spdost  such  tenant,  and  also  such  persons,  if  anyj  as  shall  be  ity  utM**^ 
setual  possession  of  the  said  premises,  and' also^  against  persons  having 
brterest  for  valuable  consideration,  in  cases  where  the  deeds  or 
isttnunenCs  creating  such  intevests  shall  have  been  duly  registered, 
ud  thereupon  to^serve  (^)  such  tenant  and  sock  other  persons  as  afore- 
eudwith  process  on  such  civil  bill,  if  such-  service  caft  be  eflbcted/ 
and  if  it  shall  be  proi^  to  the  satisfisiction  of  ^e  judge  before  whom^ 
die  ease  shall  comey  thiit  such  service  cannot  be.  effected,  or  in  cas» 
diere  be  not  any  person  in  actual  possession  of  the  premises,  to  affix 
iQch  process  upon,  some  notorious  part  of  the  same  premises,  and 

n  8m  the  form  of  the  decrat^  FoU  No.  81.. 

C)  See  $•  S;  as  to  tho  chil  tNll  ejectmenti  gromided  on  Ibe  oTcr*holding  of  the  tenant^ 
^  IMl  3.  Chap.  3. 

n  No«r,  «<  not  exceeding  fifty  ;*'— See  Post  Not.  57  and  58.  ■ 

n  See  the  fonn  of  the  chil  bill,  Post  Nos.  62  &  82. 

(')  Set  the  ymnuooM  at  to  acrnce,  pQ$t  Nbii  ^  &cw 
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upon  the  dooir  of  die  fmneh  church,  if  the  same  ehall  be  ia  TWfdt, 
and  ako  upon  the  door  of  the  Ronuun  Catholic  ohapel,  if  Uiere  ehail 
be  any  in  the  pariah,  by  whidi  prooeas  all  peraona  claiaainy  to  hate 
iiitereat  in  the  premkea  ahall  be  reqnired  to  appour  befotfe  the  aaid 
aariatant  barriater,  chairman  of  the  seaaioiia  of  the  peaee^  or  racoribri 
aa  the  caae  may  bc^  en  a  day  certain,  at  a  quarter  aewiona  for  thi 
division  of  the  county  in  which  the  premiaea  or  any  pari  of  than 
ahall  be  eitnate,  or  at  a  court  to  be  hdd  before  the  reeiHrder  for  the 
hearing  or  deterauning  of  civil  bilk  in  caaea  where  the  premiM 
diall  be  situate  within  the  county  of  the  eity  of  DmUmf  to  anaiW 
the  bill  of  the  said  lessor  or  landlord  ponding  to  be  put  into 
sion  thereof;  and  it  shall  and  may  be  lawful  for  the  said 
barrister,  chairman  of  the  sessions  of  the  peace,  or  recorder,  aa  the 
case  may  be,  upon  such  civil  bill,  and  upon  proof  of  audi  aervies 
aa  aforesaid,  or,  in  case  of  impossiUlity  or  unreaaonaUe  diflfeultj 
of  service  (to  be  ascertdned  as  hereinbefore  provided)  upon  proof  sf 
aoeh  affijdng  of  the  said  process,  and  that  the  premiaea  were  tben 
hdd  by  the  tenant  at  a  rate  [not  exceeding  twooty  *]  ponnda  jMf 
oivttini,  and  that  a  sum  equal  to  one  full  year's  rrait  at  aoeh  lali 
*   was  due  when  such  proceeding  by  dvil  bill  waa  oommenced,  aal 
still  remained  due,  after  all  just  allowancee  to  the  tenant,  to  decree  (^) 
the  said  lessor  or  landlord  to  be  put  into    possession  of  the  ssid 
premises :  and  in.  case  the  lessee  or  lessees,  his  or  their  assignee  iff 
assignees,  or  other  person  or  persons,  claiming  or  deriving  under  the 
lease  or  article  by  wliich  the  premises  shall  be  holden,  ahall  suffBT 
the  decree  to  be  executed,  putting  the  lessor  or  landlord  into  poases- 
sion  of  the  premises,  without  paying  the  rent  and  arrear  thereraiy 
with  full  costs,  and  without  preferring  a  civil  bill  for  relief,  to  the 
assistant  barrister,  chairman  of  the  session  of  tlie  peace  or  recorder^ 
as  the  ease  may  be,  or  filing  any  bill  or  billa  for  relief  in  equily9 
within  the  time  now  limited  by  the  several  statutes  which  regulate 
the  action  of  ejectment  for  non-payment  of  rent,  after  such  execution 
executed,  then  and  in  such  case,  the  said  lessee  or  lessees^  his  or  thdr 
assignee  or  assignees,  and  all  other  persons  deriving  under  the  said 
lease  or  article,  shall  be  barred  and   foreclosed  from  all  rdief  or 


(*)  Now,  «  not  execeeding  fifty  ;'*— See  Pmi  Not.  57  end  56* 
(b)  See  the  fonn  of  the  decree,  Pati  No.  SS. 
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ft  hsw  or  equity,  otBer  than  by  appeal  from  the  ded*ee  of  tlie 
harriater,  cbaimum  of  the  aesaioiis  of  tlie  peace,  or  MMMrder, 
ase  may  be ;  the  said  appeal  to  be  brought  xi^tUa  the  time 
law  limited  for  bringbig  ef  appiBals(*)  on  ctvil  billa: 
always  that  the  tenant  or  other  person  ha?inf  Tight 
e  aevaral  statutes  which  regulate  the  action  of  cjectnMiit 
payment  of  rent,  to  redeem  any  prenuses,  the  possesakm 
shall  at  any  time  hereafter  be  given  to  any  lessor  or  landlord 
B  provisions  of  this  act,  for  or  by  reason  of  non-|iayment  of 
y  at  any  time  after  execution  executed,  within  which  he  or 
now  by  law  respectively  entitled,  tender  the  rent  and  costs 
nrpose  of  redeeming  the  said  premises ;  and  that  in  all  cases 

1  or  they  would  have  been  entitled  under  Che  existing  laws 
itored  to  the  poesesmon  of  such  premises,  under  a  decree  of 
of  equity,  if  deprived  of  possession  by  gectment  for  non- 
of  rent,  he  and  they  may  hereafter  be  restored  to  Che  same 

sree  of  the  assistant  barrister,  chairman  of  the  sessions  of 
B,  9r  the  recorder,  as  the  case  may  be,  on  a  bill  preferred  for 
KMC,  and  due  proof  made  of  their  being  respectively  entitled 
any  thing  in  this  act  contained  to  the  contrary  notwith- 


Na  LVa— 58  Geo.  UL£r.  c  39,  §.  1. 

bo  explain  and  amend  aiji  Act  passed  in  the  56th  year  of  the 
of  hid  present  Majesty,  for  amending  the  Law  of  Irekmd 
dng  the  Recovery  of  Tenements  from  absconding,  over* 
p,  and  defaulting  Tenants^  and  for  the  protection  of  the 
t  from  undue  Distress.  [28th  Math  1818.3 


Whereas  an  act  passed  in  the  56th  year  of  the  reign  of  Aod,iiyeiit 
lent  majesty,  entituled  Jn  Adt  to  amend  the  Law  qf  Irehmd,  ;^*;^ 
9g  ihB  itecwery  qf  Tenements  Jrom  abacondinff,  cverhoUing^ 
iaJtinff  Tenants^  and  Jbr  the  Frotectim  qf  the  Tenant  Jrom 
Oietress : — ^And  whereas  doubts  have  arisen  whether  a  tene- 
has  been  held  by  a  tenant  at  the  precise  rent  of  twenty 


^MMW^a 


(*}  Scs  IS  to  sppetl^  iVH  No.  71. 


63  EJECTMENT.  [Book  IL 

*  pounds  by  tho  year,  is  within  the  provifdons  ol  the  mid  act ;  ftr 

*  removal  thereof,  be  it  enacted— -—that,'  In  all  caaes  where  aoy 
tenement  shall  hare  been  hdd  at  the  rent  of  twenty  pounds  by  tb 
year,  it  shall  be  lawful  to  proceed  respecting  the  said  tenement  is 
the  same  manner  as  by  the  said  act  is  provided  with  respect  to  siy 
tenement  which  shall  have  been  held  at  a  less  rent  than  twcstjr 
pounds  by  the  year. 


cy)  per 


No.  LVIIL— 1  Geo.  IT.  Ir.  c.  41,  J.  I. 

An  Act  to  extend  the  Benefit  of  two  Acts,  made  in  the  56th  sB^ 
58th  Years  of  the  Reign  of  His  late  Majesty  King  George  tb^ 
Third,  for  amending  the  Law  of  Ireland  respecting  the  Recovet? 
of   Tenements    from    absconding,    overholding,    and    defaulting 
Tenants.  C8th  July  182a] 

wh!!l?ihe  ^*  ^*  ^  ^^^^^^  ^y  An  act  passed  in  the  56th  year  of  his  late  majesty 

I^lifty^  *  ^^g  George  the  third,  entituled  An  Act  ta  amend  the  Law  of  Irelan^l 
!r>^SlL^  ^  respecting  the  recovery  of  Tenements  from  absconding^  overholding^  and 
^  defaulting  Tenants^  and  for  the  Protection  of  the  Tenant  from  VBMh^ 
^  Distress ;    And  by  an  act  passed  in  the   58th  year  of  his  said 

*  late  majesty,  for  exphdning  and  amending  the  said  recited  act 
^  of  the  56th  year,    divers   provisions  and  regulations  were  taai» 

*  relating  to  tenements  held  by  tenants  at  a  rent  not  exceeding  twenQT 
<  pounds  a  year,  and  relating  t»  the  landlords  and  tenants  of  sach 

*  tenements ;  and  such  provisions  have  been  found  highly  beneficial* 
'  and  it  is  expedient  that  the  same  should  be  extended;  be  it  theiefa^ 

*  enacted— —that,'  All  the  clauses,  rules,  n^ulations,  provisioBs  aol 
directions,  in   the  recited  acts  or  either  of  them  contained,  sol 
relating  to  the  tenements  held  by  any  tenants  at  a  rent  not  exceeding 
twenty  pounds  per  anman^  or  to  the  landlords  or  tenants  of  foA 
tenements,  shall  be  and  the  same  are  heveby  extended  and  shall  \0 
deemed  and  construed  to  extend  to  aH  tenements  held  at  any  rent 
not  exceeding  fifty  ponndEf/^er  annmnj  and  to  the  landlords  and  tenanH 
of  such  tenements ;  and  that  the  judges  of  asmzes  in  the  dvil  courta 
of  the  several  counties  in  Ireland^  the  chairman  of  the  sessioBs  of 
the  peace  for  the  county  of  Dublin^  the  reoorder  of  the  city  aC 
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[MAi,  for  tbe  ooonty  «f  the  city  of  DMm,  aod  ihe  several  afldstant 
ttrriatera  <^  the  other  coimtiee  in  Irdasnd  respectively,  shall  havci 
»e,  and  exercise  sach  and  the  like  jurisdiction,  and  that  it  shall  be 
awful  to  proceed  by  civil  bill,  in  such  and  the  like  manner  in  all 
nspects  and  to  all  intents  and  purposes  under  the  said  act,  in  eases 
where  any  tenements  are  held  at  a  rent  not  exceeding  fifty  pounds 
per  flDOiMBi,  as  in  and  by  the  said  recited  acts  or  either  of  them  is 
enacted  and  provided  in  cases  where  tenements  are  held  at  a  rent 
not  exceeding  twenty  pounds  per  anman^  and  as  if  the  said  acts  or 
either  of  them  had  been  previously  extended  to  tenements  not 
exeeediug  fifty  pounds  per  anmaHf  and  the  landlords  and  tenants  of 
mch  tenements. 


Mode  qf  Proceeding  in  Civil  Bill  Ejectments. 

Provisions  relative  to  the  Jurisdiction^ 

No.  LIX.— ^6  Geo.  III.  Ir.  c.  88,  §.  11. 

).  11.  ^Provided  always,  and  be  it  further  enacted,  that,'  If  any  ^JJ^^^^fJ^;^ 
toement,  touching  which  any  proceeding  by  civil  bill  shall  be  had  in  ^SS^^ 
panaanee  of  this  act,  shall  be  situate  in  two  or  more  counties,  such  ShSite^y 
pmoeeding  shall  be  in  any  one  of  such  counties ;  and  the  sherifis  of  coumte. 
tlie  respective  counties  in  which  any  part  of  sudi  tenement  shall  be, 
and  in  which  sucb  proceeding  shall  not  be  had,  shall  execute  such 
decree  as  shall  be  made  on  such  civil  bill,  upon  delivery  to  him  of 
a  eopy  thereof,  signed  by  the  judge  who  shall  have  made  such  decree, 
widi  a  warrant  for  execution  th^eupon,  signed  by  the  assistant 
krrister,  chairman  of  the  quarter  session,  or  recorder,  as  the  case 
anj  be^  acting  for  tbe  county  in  which  such  decree  shall  be  required 
to  be  executed. 


No.  LX.—Same  Statute^  §.  18. 

I  always,  and  be  it  further  enacted, 


praoaiMiare 


leaement  within  the  provisions  of  this  act  shall  be  situate  in  the  ittuateiB^* 


whtit  or  in  part  within  the  county  of  any  city  or  town  which  is  ^a£)% 
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rilt^tS'  *  county  of  itself,  except  the  county  of  the  city  of  DMiHf  the 
Si^jft^iiun  assistaat  barrister  of  the  county  at  large,  having  jnriediotion  for 
hsrejuriidie.  ^^^  puTposes  withiu  such  couuty  of  a  city  or  town,  (*)  and  ih» 
justices  of  the  peace  for  such  county  at  large,  shall  have  the  tame 
jurisdietion,  and  exercise  the  same  powers,  with  respect  to  todi 
tenement,  as  if  the  same  had  been  situate  in  the  county  at  laife; 
any  thing  in  this  act,  or  any  law  or  usage  to  the  contrary  no^ 
withstanding. 


No.  LXL-*-4(8  Geo.  Ill  Ir.  c.  39,  $.  5. 

ThcjMArtvBt  }.  5.  <  And  whereas  it  is  reasonable,  in  cases  where  it  may  happen 
mSfimSS^  *  ^^^  ^^®  assistant  barrister  of  any  county,  or  the  chairman  of  tbe 
^^Jr*!.    '  session  of  the  peace  of  the  county  of  Dublin^  or  the  reoMrder  of 

*  the  county  of  the  city  of  DubUn,  is  the  landlord  or  lessor  of  asf 

*  tenement  within  his  own  jurisdiction,  that  provision  should  be 
<  made  for  extending  to  such  landlord  or  lessor  the  benefits  of  tbe 
^  said  act;  be  it  therefore  enacted,  that,'  In  every  such  case  it  shall 
and  may  be  lawful  for  such  landlord  or  lessor  to  proceed  by  way  of 
civil  bill  respecting  such  tenement,  before  any  judge  of  nfwiie  wii9 
shaU  preside  in  the  civil  court  of  the  county  wherein  such  tmieoieDt 
IS  situate^  in  the  same  manner  as  any  other  lessor  or  landlord  might 
proceed,  respecting  any  other  tenement,  before  such  assistant  bs^ 
rister,  chairman,  or  recorder,  as  the  case  may  be.  (^) 


(*)  By  the  36  Geo.  III.  Jr.  e.  25,  $.  51,  tbe  anistant  barrister  for  tbe  bounty  of  IFater- 
ford  ihall  hear  and  determine  causes  in  and  for  the  county  of  the  city  of  H^taerfordir 
So  by  $•  52,  the  assislant  barriater  for  the  county  of  Corh  (and  now  by  tbe  4  Gm.  IV,  ir, 
c.  93,  for  Cork  county,  £att  ridings)  causes  in  and  for  the  county  of  tbe  city  of  Girl,-' 
by  5.  58,  tiie  assistant  barrister  for  the  county  of  Limerick,  causes  in  and  for  tbe  cooaV 
of  the  city  of  Limerick ;— by  §.  54,  the  assisUnt  bah-ister  for  the  county  of  XHtgttitp 
causes  in  and  for  the  county  of  the  city  of  KUktnny  ;— by  §.  55^  the  assistant  banirter  ^ 
the  county  of  Antrim,  causes  in  and  for  the  county  of  the  town  of  Carridtfergiu ;— bf 
$.  56,  the  assistant  barrister  for  the  county  of  Galway,  causes  in  and  for  the  county  d 
the  town  of  Galway ;— by  §1.  57,  the  assistant  barrister  for  tbe  county  of  Loulk,  caosM  i0 
and  for  the  county  of  the  town  of  Droglleda ; — and  by  §.  58,  the  sherifis  of  these  oouBlitf 
of  cities  and  counties  of  towns,  shall  make  warrants  and  execute  exeeutloDs  in  their 
raspactive  baiUwicka,  and  do  ercry  matter  idatiTS  to  ipptaliv  Ac  and  with  lika  foc%  « 
the  sherifi  of  the  county  at  large. 

{*)  An  appeal  giren  10  fuch  case  to  the  nest  going  judge  of  aasiie,  by  §.  6,  Jh^ 
Vo.  72. 
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Form  of  the  Process.  (*) 

No.  LXIL— 66  Geo.  III.  Ir.  c.  88,  §.  7. 

S.  7.  <  And  be  it  further  enacted,  that,'  In  all  cases  in  which  such  vrhnttiiecu 
iroceeding  by  civil  bill  is  authorized  by  this  act,  the  civil  bill  shall  n^cuy- 
ipeciiy  the  names  of  the  landlord  or  lessen*,  and  tenant  or  tenants 
itspectively,  the  nature  of  the  tenancy,  the  description  of  the  pre- 
nuses,  and  the  baronies  or  parishes  wherein  the  same  shall  be 
respectively  situated,  and  the  rent  at  which  the  same  shall  be  then 
or  had  been  last  holden ;  and  also  in  cases  where  the  proceeding  shall 
k  groimded  on  desertion,  (*)  the  fact  of  desertion  by  the  tenant,  and 
the  amount  of  rent  due  after  all  fair  and  just  allowances,  and  the 
bmflhnency  of  distress  to  countervail  the  same;  and  in  cases  where 
the  proceeding  shall  be  grounded  on  the  tenancy  having  deter- 
omed  (^)  the  fact  of  the  determination  of  such  tenancy,  and  the 
Qeans  by  which  the  same  shall  have  been  determined,  and  refusal 
te  deliver  up  possession,  and  in  cases  where  the  proceeding  shall 
be  grounded  on  non-payment  of  rent,  (^)  the  amount  of  the  rent  due 
ifter  all  bir  and  just  allowances,  and  when  due;  and  the  truth  of  vcrifyiiwa0« 
the  contents  of  the  said  civil  bill  shall  be  verified  by  the  affidavit  of 
the  landlord  or  lessor,  his  known  agent  or  receiver,  the  said  affidavit 
te  remain  in  the  custody  of  the  clerk  of  the  peace  of  the  county 
b  which  such  bill  shall  be  filed. 

No.  LXIIL— 58  Geo.  III.  Ir.  c.  39,  §.  2. 

\.  2./ And  whereas  it  hath  been  usual  in  proceedings  by  way  of  senrkeof  tin 
^ciril  bill  to  insert  the  civil  bill  in  the  process  served  upon  the  defen-  ^^^^^'^ 
^dmt,  bat  it  hath  been  doubted  whether  it  is  not  necessary  in  ^uSt^ 
^proeeedings  under  the  said  act  to  file  the  civil  bUl  with  the  derk  of  udas*toMh£ 
^'liie  peace  previous  to  serving  process  upon  the  defendant:  and  |^^ *]£{{•„ 
'wiiereai  it  is  reasonable  that  the  proceedings  by  way  of  civil  bill  t^^^^i^ 
*  mder  the  said  act  should  be  conformable,  as  nearly  as  possible,  to  ^^*^ 
' piooeediiigs  by  way  of  civil  bill  in  other  cases;  be  it  therefore 

*)  8m  Hit  fi^Tif,  PifU  Not.  77  &  78.        (*)  As  to  thii  caie^  tee  Post  Book,  5,  Chep.  5. 

(^  See  the  forms,  Post  No.  83, 
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<  further  enacted,  that,'  In  all  cases  falling  within  the  proTinoiis  of 
the  sud  act,  the  service  of  the  civil  bill  and  process  thereon,  in  such 
forms  as  are  contained  in  the  schedule  to  this  act  annexed,  or  in 
^  any^other  forms  to  the  like  effect,  shall  be  ai^valicl  and  effectual  to 
.  an  intents  and  purposes,  as  the  service  of  any  eivU  bill  and  prooeii 
thereupon  now  by  law  is  in  any  other -proceeding  by  way  of  civil 

bin.n 

9 

Service  of  the  Process.  •* 

No.  LXrV 56  Geo.  HI.  Lr.  c.  88,  §.  5. 

J[J25J2J^  §.  5.  *  And  be  it  further  enacted,  that,'  In  all  eases  where  any  pr^^ 
^^Si^fST  cess  upon  any  civil  bill  is  by  this  act  (^)  directed  to  be  served  upc^ 
anm&aet,  any  perspn  or  to  be  affixed  upon  some  notorious  part  of  the  premii^^ 
in  question,  or  on  the  door  of  the  parish  diurch  where  the  same  diaU 
be  in  repair,  or  on  the  door  of  the  Roman  Catholic  eh^id  in  sny 
parish,  the  said  process  shall  be  so  served  or  affixed  thirty  clear 
days  at  the  least,  previous  to  the  day  therein  named  for  hearing 
tmd  determining  upon  such  civil  Mil. 

No.  LXY.—Same  Statute,  §.  6. 

SSmSZi      §'  ^*  ^  ^^  ^  ^^  further  enacted,  that,'  If  any  tenement  or  any 
^?SiSr*"  P^^  ^^  A^y  tenement  for  which  any  proceeding  by  civil  bill  shall  b^ 
had  under  the  authority  of  this  act,  shall  be  in  any  extra-parochi^ 
place,  and  there  shall  be  any  chapel  or  place  of  public  worship  i^ 
such  extrap-parochial  place,  all  process  and  copies  of  certificate 
before  required  to  be  fixed  on  the  door  of  a  parish  church  or  Roiq»^ 
Catholic  chapel  in  jdaces  not  extra-parochial  shall  be  fixed  on  tb^ 
door  of  such  chapel  or  place  of  worship  in  such  extra-parocbi^ 
[dace ;  and  if  there  shall  be  none  such,  then  the  judge,  before  whoii^ 
such  proceeding  by  civil  bill  shall  be,  shall  direct  in  what  mann^ 
such  process  or  copes  shall  be  fixed  in  such  extrarparochial  pb^ 
lor  the  purposes  of  this  act 


(*)  See  Post  Nas.  77,  &c 

.  (^)  See  the  proviaont  as  to  icrm*  in  the  three  Aai  Mctioiit  of  tfan  acl^  ^nt€  Vm.  S^ 
&  56,  and  Fou  Book  3,  Chap.  8,  and  the  prorisioiis,  JnU  Not.  53  Ik  85  ;^See  alao  XH^ 
JHg.  Cw,  MiU  JcU,  19^..»22. 
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jfffkbwU  ascertaining  At  Beni.'* 

« 

No.  LXVL— 58  Geo.  III.  Ir.  c.  39,  §.  3, 

§.  S  <  And  whereas  in  proceedings  under  the  said  act  (or  t^e  rece^  ^£!S^'** 
'  very  of  the  possesrion  of  lands  or  tenements,  doubts  have  arisen  J^^jS?^^ 

*  as  to  the  admissibility  or  sufficiency  in  certain  cases  of  the  affidavit  ^SSSaSS 

*  of  the  landlord  or  lessor,  or  his  agent,  for  ascertaining  the  amount  ^^^^^"''^ 
*o(  rent  due;  (*)  for  removal  thereof,  be    it  enacted,  that,'  In  all 
][yroceedings  under  the  said  act,  such  affidavit  shall  be  as  admissible, 

^md  to  all  intents  and  purposes  of  the  like  force  and  efficacy,  as  it 
""^rould  have  been  if  the  proceeding  had  been  by  action  of  ejectments 

» 

Attendance  of  fViinesses. 

No.  LXVIL—Some  Statuiej  §.  4. 

(.  4.  ^  And  whereas  it  is  reasonable  that  in  proceedinirs  for  the  witnesn 
^  recovery  of  the  possession  of  lands  or  tenements  under  the  provi-  {S^^^iw 
*  sions  of  the  said  act,  the  power  of  enforcing  the  attendance  of  J5S5?U"n^ 
^  witnesses,  whether  on  the  part  of  the  plaintiff  or  defendant,  should  uon°or  %^ 
^  be  the  same  as  if  the  proceeding  had  been  by  action  of  ejectment  ^ 
^  be  it  therefore  enacted,  that,'  In  all  such  proceedings  as  aforesaid^ 
%1ie  process  ad  testificandumf  signed  by  the  clerk  of  the  peace,  shall 
^^cotain  the  same  penalty,  and  be  of  the  same  efficacy,  for  the  pur- 
of  compelling  the  attendance  of  any  witness,   whether  such 
shall  reside  within  the  county  or  not,  as  any  subptBna  ad 
^mdyicandum  which  might  or  could  be  sued  out  if  the  proceeding  hack 
%NBen  by  action  of  ejectment.  (^) 

The  Defence. 
No  LXVIIL— 56  Geo.  III.  Ir.  c.  88,  §.  9,  Part  A. 

}.  9.  *  And  be  it  further  enacted^  that,'  Every  defendant  who  shall  pcde^en- 
"ttsnk  prcqper  to  appear  on  the  trkd  of  such  civil  bill,  in  any  of  the  '"■•^••^Wb*. 

O'Sce  Anie  Nos.  55,  56,  it  62,  and  Post  No.  80. 

(^)  Bf  Um  36  Ge:  III.  Ir.  c.  25,  $.  13,  no  wknesi  wai  compellflbk  to  tttend  to  gtf« 
*villjBee  out  of  tlw  county  n-  wflach  Im  MiidtdU 
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taSL^hi^  cases  hereiib-before  mentioned,  shall  be  entitled,  on  the  hearing 
in £vof«![itu  of  Buch  civil  bill,  to  every  defence  which  he  may  have  either  in  hw 
*''  or  equity.  (') 

The  Decree. 

» 

No.  laXtX^—Same  SUOuie,  §.  8. 

Thectekor       §•  8.  <  And  be  it  further  enacted,  that,'  The  clerk  of  the  peace  of  > 
mtnf^de.    the  county  shall  enter  in  a  book  to  be  kept  for  that  purpose,  all 
iS^J'l^^  decrees  in  the  cases  hereinbefore  mentioned,  which  shall  be  made  at  any 
bSfSSl*'      sessions  of  the  peace  for  such  county,  and  which  entries  shall  specify 
the  names  of  the  plaintiffs  and  defendants,  and  the  tenements  reo^* 
vered,  as  the  same  shall  be  specified  in  the  civil  bills  concerning  die 
same  respectively;  which  book  every  person  shall  have  liberty  U> 
inspect  and  examine,  paying  to  the  clerk  of  the  peace  for  sock 
inspection  and  examination  the  fee  of  one  shilling  and  eight-pence; 
and  that  the  said  clerk  of  the  peace,  immediately  after  the  close  of 
each  sessions  of  the  peace,  shall,  post  on  the  door  of  the  court  booie 
where  such  sessions  were  held,  a  correct  list  of  such  causes  in  whidi 
any  tenements  shall  have  been  recovered  at  such  sessions  under  tbu 
act,  which  list  shall  specify  the  parties'  names,  and  the  description 
of  the  tenements,  as  set  forth  in  the  civil  bill  upon  which  the  &so» 
shall  have  been  recovered,  upon  pain  of  forfeiting  for  every  sucb 
omission  the  sum  of  one  hundred  pounds,  to  be  recovered  by  actioi^ 
of  debt  by  any  person  suing  for  the  same : — ^Provided  always,  that 
Thiidauie     the  Said  clause,  with  respect  to  such  entering  or  posting,  shall  b^ 
'*  considered  as  directory  to  the  clerk  of  the  peace,  and  that  the  omis^ 
sion  to  make  such  entry  or  posting  shall  not  invalidate  or  in  any  way» 
affect  any  decree  or  recovery  of  the  possession  of  any  lands  or 
premises. 

Registry  of  Decrees. 
No.  LXX.—Same  StaJtute,  §§.  12,  IS. 

inoncior         §.  12.  <  And  be  it  further  enacted,  that,'  In  all  cases,  except  wher« 
gtoundedoa    the  proceeding   shall  be  grounded  on  non-payment  of  rent,  the 


(■)  See  the  entire  icction,  Toit  No.  71 ;— By  the  7  Gto.  IJl.  lr,e.  SI,  $.  9,  im  the 
c«ie  of  a  civil  bill  grotindcd  on  a  seotcnot  of  iho  tccksiaiticsl  court  tan  titbei^  k  m 
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nstant  barmter.  chairman  of  the  sessions  of  the  peace,  or  recor-  desertion, 
ar,  as  the  case  maybe,  shall  sign  two  copies  of  every  decree  which  JJlS^J'f J^" 
all  be  made  in  pursuance  of  this  act,  and  also  a  memorial  thereof,  S^^^^l^te'!!^ 
r  the  purpose  of  registry  in  manner  hereinafter  mentioned,  and  for  n^^ur. 
at  his  AfliTing  his  signature  to  one  of  the  said  copies  shall  be 
itnessed  by  some  person  present  at  the  time  of  such  signature ; 

that  it  shall  and  may  be  lawful  for  the  landlord  or  lessor,  if  he 
proper,  at  any  time  between  the  termination  of  the  assizes 
Int  the  county  then-  next  ensuing,  and  the  commencement  of  the 
isoies  Uiereafter  next  following,  to  register  one  copy  6(  the  said 
lecree  in  the  office  for  the  r^istry  of  deeds  and  wills  in  Ireland,  by 
odging  a  memorial  and  proving  the  perfection  of  the  same  in  like 
Eiaimer  as  is  now  provided  by  law  for  the  registering  of  deeds ;  and 
bat  from  and  after  the  registry  of  the  said  decree,  it  shall  have  the 
nrlher  effect  of  a  conveyance  to  the  said  landlord  or  lessor  of  any 
uterest  which  the  tenant,  or  any  person  claiming  under  him,  may 
IT  might  have  in  and  to  the  said  lands  and  premises,  freed  and  ii»- 
Ebrged  from  all  leases,  contracts,  mortgages,  debts,  charges,  or 
■Bcombrances,  which  the  said  tenant,  or  any  person  claiming  under 
kiQ,  may  have  charged,  made,  or  created  thereon. 

}.  13.  <  And  be  it  fiurther  enacted,  that,*  If  any  person  in  the  said 
<Aee  for  the  r^istry  of  deeds  in  Ireland,  shall  demand  or  take  any 
peater  fee,  gratuity,  or  sum  of  money,  for  or  on  occasion  of  the 
'^Bgirtry  of  any  of  the  said  decrees,  than  he  is  now  by  law  entitled 
U>  for  the  r^istry  of  a  deed,  he  sliall  forfeit  the  sum  of  one  hundred 
poonds  for  every  such  offence,  to  be  recovered  in  an  action  of  debt 
^  any  person  suing  for  tlie  same. 


Appeal  and  Staying  Execution. 

No.  LXKL—Same  Statute,  §.  9. 

}.  9.  <  And  be  it  further  enacted,  that,'  Every  defendant  who  shall 
proper  to  appear  on  the  trkd  of  such  civil  bill,  in  any  of  tlic 


that  the  dril  bill  court  shall  be  a  court  of  equity  to  the  defendant,  so  as  to  enable 
a  to  czamiae  the  plaintiflr  upon  oath,  upon  giving  reasonable  notice ;  and  this  privilege 
tn  to  ba  extended  (though  .not  expressly  so)  to  all  cases  of  civil  bills)  where  the 
tadsnt  is  aUowtdi  at  here,  every  defence  which  he  may  h»Tv  in  eijuity. 
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But  execution 
iiot«Urcdun. 
lest  the  tenant 
flepotilft,  with 
the  clerk  of 
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cases  hereinbefore  mentioned,  shall  be  entitled,  on  the  hearing  of 
such  civil  bUl,  to  every  defence  which  he  may  have  either  in  law  or 
equity,  and  also  shall  have  all*  and  every  the  same  rights  of  appeal, 
under  the  same  restrictions,  conditions,  and  limitations  (^)  as  in  otiier 
cases  of  decrees  on  civil  biUs  made  by  any  assistant  barrister,  cbair- 
man  of  the  sessions  of  the  peace,  or  recorder,  as  the  case  may  bet- 
Provided  however,  that  execution  shall  not  be  stayed  by  renon  of 
such  appeal,  unless  the  tenant  shall  dq>osit  with  the  derk  of  Ae 
peace  the  amount  of  rent  proved  to  be  due  on  hearing  of  sach  dA 
bill. 


No.  LXXII 58  Geo.  III.  It.  c  89,  §.  & 

* 
sowhercthe       6.  6.  <  And  bc  it  further  enacted,  that,'  An  appeal  shall  lisfiviB 

decree  to  made 

bythejudgo    any  decroc  of  such  judge,  upon  such  civil  bill,  (^)  to  the  nextgoiiC 
IbuSt'bvSi.  jilt's®  o^  assize,  in  the  same  manner,  and  subject  to  the  same  reelri^ 
i1'm£^.**      tions,  conditions,  and  limitations,  as  if  the  decree  had  been  pro* 
Dounced  by  an  assistant  barristen 


(«)  By  the  31  Gto,  IlL  Ir,  c.  26,  5*  ^t  the  appeal  from  the  decree^  &c.  of  the  ntm90 
of  the  dty  of  Dublin^  it  to  the  Chief  Justice  of  the  court  of  king's  bench,  or  coam0^ 
pleas,  or  Chief  Baron  of  the  court  of  exchequer,  at  the  sittings  of  msi  prim  aftsr  t^ 
Easter  or  Michaelmas  term  neit  following  the  decree^  the  party  appealing  giving  ttmtf 
days  notice,  &c*     By  the  19.^  Geo.  Ill,  Ir,  c.  S6»  an  appeal  is  giren  in  like  mua^ 
from  the  decree,  &c.  of  tlie  chairman  of  the  sessions  of  the  peace  for  the  oouaty  of  JPaltti 
By  the  36  Geo,  III.  Ir,  c,  25,  §.  S9»  the  appeal  in  other  counties  Is  to  the  ja4gai  ff 
assize  at  the  assizes  next  after  the  decree,  &c.  pronounced.     In  the  two  first  mcirtiawi 
counties  the  terms  of  appealing  are,  as  under  9  Geo,  /.  /r.  c  11,  $$.  5,  6,  first  ftft^ 
costs  and  entering  before  the  judge  of  the  court  into  a  recognizance  of  double  the  «• 
decreed,  with  sufficient  bail  to  pay  the  sum  decreed  with  interest  and  costs.  If  oo  rattif  ks 
had  on  the  appeal ;  or,  depositing  the  money  in  the  hands  of  the  shariflT,  and  oMim 
into  a  bond  of  51,  with  condition  to  perform  and  abide  the  decree  on  the  appeal    !■ 
other  counties,  by  the  36  Geo,  III.  Ir,  c.  25,  5S«  ^9*  30,  31,  the  terms  of  appeal  an^ 
finit  laying  the  costs,  or  depositing  them  with  the  acting  clerk  of  the  peace,  and  enliriV- 
into  a  like  recognizance  (a  form  for  which  is  given  in  Sdied.  F.  of  that  act),  the  attontf 
who  appeared,  first  making  affidavit,  on  belief,  that  the  appeal  is  not  made  for  ddaj,  Wt 
that  there  is  probable  cause  of  reversing  the  decree  ;  or,  the  party,  (not  havHig  appflli' 
by  attorney,  or  entered  into  the  recognizance),  may  deposit  the  money  with  the  sheriff  ^ 
enter  into  a  bond  of  51,  to  the  adverse  party  to  perform  and  abide  the  decree  on  the  ttffdl 
the  party  appealing  giving  notice  to  the  other  party  of  the  deposit,  and  Intent  to  iggtk 
six  days  before  the  next  assizes,  or,  if  there  be  not  sofildeiit  timc^  as  Knig  notiee  m  \f^\ 
reasonably  can ;  and  also  depositing  with  the  sheriff  an  affidavit  made  by  such  paity  hlMl 
a  justice  of  peace  of  the  county,  to  the  same  effect  as  that  required  to  be  made  bcfiMf  llf ' 
assistant  barrister.     By  the  31  Ceo.  Ill,  Ir,  c.  31,  $.  S,  where  the  decree  is  not 
by  sale  of  cattle  or  goods  before  the  ensuing  assizes,  the  defendant  may  deposit  the 
with  the  sherifi;  &c  for  an  appeal  to  the  then  naxteaaiing  assises.    On  these  terms  the. 
of  the  civil  bill  court  is  required  to  receife  the  appeal,  and  he  and  the  shsriflQ 
are  reqtiired  to  stop  proceedmgs.     See  «» Is  appeals,  in  $*  3,  Ante  Kor  56* 

C)  See  $.  5,  Ante  Now  61. 
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Execution  and  JVarrant. 
No.  LXXIDL^^^e  Geo.  III.  Ir.  c.  88,  §.  10. 


f.  10.  *  And  be  it  further  enacted,  that,'  For  the  execution  of  the  Thcsberur 
aid  decrees,  it  shall  and  may  be  lawful  for  the  sheriff  to  frrant  his  mnntto* 
fvnnt  (*)  to  a  spedal  bailiff,  at  the  plaintiff's  nomination,  in  like 
Burner  as  for  the  execution  of  any  other' decrees  of  the  said  assistant 
liirrister,  chairman  of  the  sessions  of  the  peace,  or  recorder,  as  the 
case  may  be ;  and  that  it  shall  and  may  be  lawful  for  such  special 
buHff  to  whom  such  warrant  shall  be  granted,  together  with  his 
iMiitants,  to  execute  the  same  by  delivering  the  possession  of  tluS' 
liiidB  or  premises  therein  named  to  the  landlord  to  whom  the  same 
ibn  be  decreed,  or  to  any  person  appointed  by  the  said  landlord 
to  reorive  the  poesesaon  on  his  behalf;  and  that  neither  the  said 
imS,  nor  the  said  assistant  barrister,  nor  the  clerk  of  the  peace, 
^  any  other  person,  shall  demand,  receive,  or  have,  for  or  on 
ieo(mnt  of  the  said  proceedings,  any  greater  or  other  fees  (^)  than 
iQch  as  are  authorized  upon  the  execution  of  decrees  on  civil  bQls, 
^an  act  passed  in  the  parliament  of  Ireland^  in  the  36th  year  of 
fte  reign  of  his  present  majesty,  (^)  entituled  An  Adjbr  the  better 
0d  more  convenieni  Administration  tf  Justice^  tmd  fir  the  Becovery 
f  SmaU'Debts  in  a  summary  way  at  the  Sessions  rf  the  Peace  qf 
is  seoeral  Counties  at  large  within  this  Kingdom^  {except  the  County 
if  Dublin);  andjbr  continuing  ttnd  amending  an  Act  entituled  ^An 
^Aetjbrthe  better  execution  ^  the  Law  and  Preservation  of  the  Peace 
'ipMm  Counties  at  large ;'  save  only  that  it  shall  and  may  be  lawful 
!v  any  attorney  employed  upon  the  trial  of  any  civil  bill  which  shall 
It  tried  under  the  provisons  of  this  act,  relative  to  the  possession  o^ 
■ids  and  premises,  to  charge  and  tak^  from  the  party  by  whom  he 
ksH  be  employed,  the  sum  of  twenty  shillings,  (^)  in  addition  to  the 
ins  which  he  is  now  by  law  entitled  to  charge  for  his  attendance 
•  tte  hearing  of  any  other  civil  bill ;  and  that  the  same  shall  be 
iMd  against  the  unsuccessful  party  in  case  he  shall  have  appeared 
i  Ae  trial  of  such  civil  biU. 


(9  8m  tlM  fenu  of  th*  virnuit,  Poa  Nos.  81  k  85»  and  Book  J,  Chap.  8,  and  mo 
kUt  Ka  59. 

(k)  Astshth  MS  PM  No.  74.  («)  36  Geo.  III.  Ir.  c.  25,  5.  S3. 


72 


EJECTMENT. 


[Book  II 


Cotts  and  Fees.  * 


Tbeitf«nl 

fBMaDdMIBII^ 

hcrrifmnd 
no  miter 
•haflbtcba 

cd. 


Ibtcbaif- 


No.  LXXIV 68  Geo.  III.  Ir.  c.  39,  §§•  7,  8,  9,  10. 

§.  7.  ^  And  whereas  the  trouble  of  the  assistant  barristersy  ebair*^ 
man  of  the  sessions  of  the  peace,  and  recorder,  and  of  the  derb 
of  the  peace,  and  of  the  attomies  of  the  parties,  is  much  greater 
in  proceedings  for  the  recovery  of  the  possession  of  lands  and 
tenements  under  the  provision  of  the  said  act,  (■)  than  in  cases  of 
other  civil  bills;  and  it  is  reasonable  that  the  fees  of  the  said 
persons  upon  such  proceedings  should  be  increased ;  be  it  therefore 
further  enacted,  that,'  The  several  fees  and  sums  following,  and 
no  greater  sums,  shall  be  charged  and  taken  from  any  person  suipg 
or  being  sued  upon  any  civil  bill  brought  for  the  recovery  of  tltf 
possession  of  any  lands  or  tenements : 


To  the  Assistant  Barrister,  Chairman,   or  Recorder, 

upon  the  Entry  of  the  Civil  Bill,     - 
Upon  every  Affidavit,  -  -  -  - 

Upon  every  Recognizance  and  Bail  taken  on  an  Appeal, 
For  signing  a  Renewal,  -  -  -  - 

For  signing  a  Decree  or  Dismiss,        .  -  - 

But  no  Charge  to  be  made  on  the 
Second  Copy  thereof. 
For  every  Bill  of  Costs,  where  the  same  is  actually 

taxed  by  him  between  Attorney  and  Client, 
To  the  Clerk  of  the  Peace  entering  the  Cause, 
For  signing,  entering  and  recording  every  Decree  or 

Dismiss,  -  -  -  -  - 

For  signing  and  entering  every  Renewal, 
For  entering  the  Verdict  of  a  Jury,    -  -  - 

For    the  Recognizance  of  Bail    and    Certificate    of 

Appeal  lodged,  -  -  -  - 

To  the  PlaintiiTs  Attorney,  in  lieu  of  all  other  Charges 

for  taking  Instructions,  drawing  the  Process, 


£.    s.  d. 
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drawing  Affidavit  to  verify,  enteting  the  Cause,       £.    s.    d. 

preparing  for  and  attending  the  hearing  and 

drawing  up  the  Decree,  -  -  -        1    2    9 

the  Plaintiff's  Attorney,  for  attending,  drawing, 

and  obtaining  the  Mai^trate's  Certificate,  where 

the  proceeding  is  for  Recovery  of  Lands  or 

Premises  abandoned,    -  -  -  -        0  10    0 

the  Defendant's  Attorney,  in  lieu  of  all  oUier 

Charges,  for  taking  Instructions,  preparing  for 

and  attending  the  hearing  and  drawing  up  the 

Dismiss,  if  the  same  shall  be  necessary,  -         12    9 

the  attorney,  for  drawing  or  filling  every  Renewal, 

and  drawing  or  filling  up  the  Affidavit  to  obtain 

such  Renewal,  -  -  -  -        0    0    6^ 

the  Sheriff  for  retumuig  a  Jury,   -  -  -        0     1     0 

every  Special  Warrant  granted  at  the  Peril  of  the 

Party  requiring  the  same,      -  -  -        0    1    0 

any  Witness  attending  on  behalf  of  either  Party, 

prorided  such  Witness  shall  have  been  brought 

by  process  ad  Testificandum  from  some  place 

not  within  the  District  where  such  Trial  shall 

be  held,  such  Viaticum  as  shall  appear  to  the 

Court  to  be  reasonable : — ^Provided  always,  that 

it  shall  be  lawful  for  any  Attorney  to  charge  to 

any  Client  the  expenses  of  employing  Counsel 

in   case   such    Attorney    shall    have   received 

written  directions  for  that  purpose  from  such 

CUent;  no  Charge  however  for  such  purpose 

to  be  allowed  on  the  taication  of  Costs  between 

Party  and  Party. 

•  8.  <  And  it  further  enacted,  that,'  No  sum  shall  be  allowed  to  NownaOov 
idaintiff's  attorney,  for  any  searches  for  incumbrances  affecting  Muiiie»du' 

•       «■■••  recttdin  writ* 

umds  and  tenements,  unless  he  shall  have  received  directions  in  ^ 

ing  from  the  plaintiff  or  his  land  agent,  authorizing  him  to 

e  tlie  same* 

9.  *  And  bd  it  further  enacted,  that,'  It  shall  and  may  be  lawfiol  TtntmMmi 

he  assistant  barrister,  chairman,  or  recorder,  as  the  case  may  be,  tttootu. 
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I  otfacr.    and  he  is  hereby  required,  on  the  request  of  either  party  or  hk 
attorney,  to  tax  the  costs  between  party  and  party^  and  to  include 
the  same  in  the  decree  or  dismiss,  as  the  case  may  be;  -and  Curther^ 
on  the  like  request,  to  tax  costs  between  attorney  and  client,  upon 
any  proceedings  that  shall  have  been  taken  or  may  hereafter  be  taken 
for  the  recovery  of  the  possession  of  lands  or  tenements  under  the 
provisions  of  the  said  recited  act  or  this  act,  receiving  for  each  gudi 
taxation  the  sum  of  two  shillii^  and  six-pence  and  no  more;  and 
that  no  clerk  of  the  peace  shall  have  any  power  to  tax  the  same; 
and  that  no  attorney  shall  be  entitled  to  recover  any  sum  against  any 
client  for  or  by  reason  of  any  proceedings  under  this  act  or  the  vH 
recited  act,   or  any  preparation  for  such  proceedings,   unleaa  the 
same  shall  have  been  previously  taxed  in  manner  herein. provided* 
TiM  attorney       §-  ^^'  ^  And  be  it  further  enacted,  that,'  Upon  such  taxatjooit 
SbMdT^    shall  and  may  be  lawful  for  the  said  asdstant  barrister,  chainmBf 
or  recorder,  as  the  ease  may  be,  and  he  is  hereby  required^  ^ 
examine  upon  oath  (which  oath  he  is  hereby  authorized  jto  administer) 
the  attorney  seekiqg  to  charge  such  client,  as  to  all  matters  and 
things  which  it  may  appear  to  the  said  asnstant  barrister  necessaiy 
io  ascertain  for  the  due  taxation  of  the  said  costs. 


<)f  lUdemptkn. 

No.  LXXV.-^6  Geo.  III.  Ir.  c.  88,  §.  3,  Part  B.  • 

i^eifliNewd  And  in  case  the  lessee  or  lessees,  his  or  their  assignee  or  assignee^ 
J[3jgj^^^' or  other  person  or  persons  claiming  or  deriving  under  ihe  lease  <>^ 
SSf^^SI^^  article  by  which  the  premises  sifaall  be  holden,  shall  suffer  the  deere^ 
SwithlSff'  to  be  executed,  putting  IJie  lessor  or  landlord  into  possession  of  tb^ 
SSrfSliL,  P^'cmises,  without  paying  the  rent  and  arrearthereon,  with  full  costsf 
^t£lrSe^  and  without  preferring  a  civil  bill  for  relief  to  the  assistant  barrister, 
xiroSSSStm  <^iairnian  6f  the  session  of  the  peace,  or  recorder,  as  the  case  may 
SIoSSU*.  be,  or  filing  any  biH  orl>iIls  for  relief  in  eqiiity,  within  the  time 


'^*}*Tli^re  IS  no  provision  with  respect  to  redtmption  in  the  clsuse  in  the  OTfl  bill  acli^ 

^mag  the  ^ectment  grounded  on  the  desertion  of  the  premises  where  erne  half  yeer'e«nal 

is  in  tfreer,  56  Geo.  III.  Ir,  c  88^  §.  1,  Ante  No.  55  ;  but  in  §.  9,  Ant€  No.  56,  wbkh 

jgHea  the  irjeeiment  grounded  on  non-pajnent  of  rent  «rhere  a'roll  yeal-'s  it  in  arrear,  iie 

-.abovp  FfOQiioii  it  nada. 
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linnted  by  the  several  statutes  wliich  regulate  the  action  of  mentibrBOfi. 
tment  for  non-payment  of  rent,  after  such  execution  executed,  not,  AaUbe 

'    *  oarred  and 

I  and  in  such  case,  the  said  lessee  or  lessees,  his  or  their  assignee  AndoMd; 
Mtignees,   and  all  other  persons  deriving  under  the  said  lease 
rtid^  shall  he  barred  and  foreclosed  from  all  relief  or  remedy 
iw  or  eqmty,^ther  than  by  appeal  from  the  decree  of  the  assist- 
barrister,  chahman  of  the  sessions  of  the  peace,  or  recorder,  as 
Base  may  be  ;  the  said  appeal  to  be  brought  within  the  time  now 
aw  limited  for  bringing  of  appeals  on  civil  bills : — ^Provided  always  Batfhtjma,j, 
I)  the  tenant  or  otlier  person  having  right  under  the  sevieral  S|^^^ 
iitea  which  n^nlate  the  action  of  ejectment  for  non-payment  of  ^SaS^^ 
fc,  to  red^m  any  prennses,  the  possession  of  which  shall  iat  any  St£!^Sf 
e  hereafter  be  ^ven  to  any  lessot  or  landlord  under  the  provisions'  SSnfai^ 
Jus  act,  for  or  by  reason  of  non-payment  of  rent,  may  at  any 
e  after  executiori  executed,  within  which  he  or  they  are  nowby  kit^ 
peetively  entitled,  tender  the  rent  and  costs  for  Ae  purpose  oP 
eeming  th^  said  premises;  and  that  in  all  cases  where  be  or  they  TbeuiifUnt 
old  have  been  entitled  under  the  existing  laws  to  be  restored  to  enfNmered  to 
possession  of  such  premises,  under  a  decvee  of  a  court  of  equity^  £d!SS?^ 
leprived  of  possession  by  ejectment  for  non-payment  of  rent,  he  S* £2?^ 
1  they  may  hereafter  be  restored  to  the  same  by  a  decree  of  the  !rt!^CT« 

..  I*  /•!  •  /•!  «       court  of  eq%d. 

tttant  hamster,  chau*man  of  the  sessions  of  the  peace,  or  the  ty  would  ds. 
order  as  the  case  may  be,  on  a  bill  preferred  for  that  purpose,  and  SSf*^*** 
e  proof  made  of  their  being  respectively  entitled  thereto ;   any  ****** 
ng  in  tliis  act  contained  to  the  contrary  notwithstanding. 


7^  LandlortPs  liemedits  Saved. 

No.  LXXVI<-66  Geo.  III.  Ir.  c.  88,  §•  4. 

^4.  ^  And  be  it  further  enacted,  that,'  Every  lessor  or  landlord  Tbeikndibnr 
iovering^  possession  X^y  such  decree  as  aforesaid^  diall  and  may  remediMfor 
re  Uie  same  and  Eke  remedy  for  all  arrears  of  rent  to  the  time  £1^^^, 
execution  of  the  saiJ  decree,  as  such  lessor  or  landlord  might 
e  had.  if  possesion  had  f]  been  obtained  under  such  decree. 

(*)  Tbe  wofd  ^not,*  appeMrsto  Iwvt  been  cMvally  omiucd  here; 


ex0- 
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Fonu.* 

No.  LXXVIL— 68  Gto.  III.  It.  c.  39,  J.  11. 

Im^^  |.  11.  <And  be  it  ftirther  enacted,  that,'  The  forms  (■)  m  thi 
SSn£l^*  schedule  to  this  act  annexed,  marked  A.  B.  C.  and  D.  or  any  other 
najbtiMML  foi^iQg  iq  ^  uj^Q  effect,  may  be  used  in  the  reqiective  oases  in  tke 
said  schedule  mentioned,  as  and  for  the  civfl  bills  and  process;  9ai 
that  the  forms  in  the  said  schedule  marked  E.  F.  and  G.  or  any 
otiier  forms  to  the  like  effect,  may  be  used  in  the  respeetive  eum 
in  the  syd  schedule  mentioned,  as  and  for  the  decrees  of  the  ifl' 
assistant  barristers,  chairman,  or  recorder,  as  the  case  may  be;  as4 
that  the  form  marked  H.,  or  any  other  form  to  the  like  eflfoct,  mj 
be  used  by  the  magistrates  in  the  said  act  mentioned^  as  and  for  • 
certificate  of  desertion ;  and  that  the  form  marked  L,  or  any  other 
form  to  the  like  effect,  may  be  used  for  the  affidavit  ascertaining  tk 
rent  due,  to  enable  the  ma^trate  to  grant  the  said  certificate. 

Forms  where  the  Proceedings  are  grounded  on  the  Desertion  ^  ^ 

Premises.  j 

No.  LXXVIIL— Same  Statute,  Sched.  A. 

The  Schedule  to  which  Uiis  Act  refers. 

A. 

Form  of  a  Civil  Bill,  to  be  used  where  the  Tenant  has  deserted  i^^ 

Premises.  (**) 

County  of  ^  By  the  Assistant  Barrister  at  the  Quarter  Sessions  ^ 

DiTision  of  j     the  Peace  for  the  said  division  of  the  said  County  - 

'      Plaintiff  7  Whereas  the  defendant  holds  all  that  and   thosr 

Defendint  J  ^l  the  parish  of 

and  barony  of  and  in  the  said  ^vision  of 

in  the  said  county,  as  tenant  to  the  plaintiff  under 


(>)  See  alio  $.  2,  Ante  No.  65. 

(^)  See  also  56  Gfo,  IM;  J&-.  c  86t  $.  7,  JtU€'}ii9,  SS. 
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demifle  thereof  made  the  day  of  in  |be 

ear  of  our  Lord  one  thouaand  eight  hundred  and  ,;  .. ; 

ir  the  term  of  which  is  still  in  being,,  ajh:  thi; 

eariyrentof  ,Aad  whereas  the  sum  ^C    ..t    v 

NT  rent  oC.  the  said  premises,  ending  01^  the 

ay  of  lestpaits  hscame  and  was  dferl^y  tim 

lid  drfeodani  to  tbe  said  p)a]&t]i9&  a|id 

m  remidns  so  ^m  after>a)l  fisjar-  md  jurt  aUew^iy^  v^tSMveiTf 
Sad  wh^feaa  the  said  defendant  on  the  :4iiy^. 

in  tho:  year  of  our  Lord  one  theosaiid  eight  hawicMl 
nd  deserted  the  said  pBemiaes  and  abwdeaiA  thfif 

mmfdp  and  d]4  not  leave  auflkieat  distress  ther^op  to  ooni^tenrBil  iffia' 
nai  so  due  for  the  same^  and  soeh  siifto]6|it.4k^k9?^9K<wmetbahad 
taeontervail^rentsodue  -    Thedrfendaat 

niherefore  hereby  required  personally  to  be  and  appear  before.tiie 
aid  assistant  barrister,  at  in  the  division 

ifcrosaidf  in  the  said  county,  on  the  day  of 

next,  at  a  quarter  sessions  to  be  then  and  there  holden  for  said 
diWiion  of  said  county,  to  answer  the  plaintiff's  bil  brought  by  Urn 
br  recovery  of  the  possession  of  the  premises,  by  reason  of  the 
QttUers  aforesaid,  and  by  virtue  of  the  statutes  in  that  case  liiade 
^  provided;  or  in  default  thereof,  the  said  assistant  barrister  will 
proceed  as  to  justice  shall  appertain*    Dated  this  day  of 

in  the  year  One  thousand  eight  hundred  and 

Signed  on  behalf  of  the  plaintiff. 

Attorney. 

No.  IXXDL'-Same  SktMe^  St^ed.  H. 

H. 

Magistrates'  Certificate. 

Qm^rof  7  We 

*®^  jand 

tmo4ji  Us nnjesl/s  jwtioeaol  ihe  pense 
r  sni  oQimtyy  haraig  hesn  4aiUed  ifon  by 
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and  at  his  request  having  together  gone  to  and  viewed  all  that  port 
of  the  lands  of  ffituate)  lying,  and  being  in  the 

parish  of    '  and  barony  of  and 

"county  of  in  the  possession  of 

as  tenant  thereof,  containing  ^       acres 

roods;  and  -  perches,  or  thereabouts,  on  the 

day  of  between  the  hoiiirs  of  ten  o'clock  in  the 

foreiloon  and  four  o'clock  m  the  afEemoon  of  the  said  day,  do  certify, 
that  the  premises  aforesaid  then  appeared  to  ns  to  be  deserted  and 
left  nnoocnpied  by  the  said  and  that  there  is  not 

icny  distress  on  the  same  suflSicient  to  countervail  the  arrear  of  renti 
bcsng  one  half  year's  rent,  aseertained  by  the  i^davifitf  A.  B^Hho 
landlord  thereof  [or,  the  baSfiff'of  the  landlord  thereof,  da  the- coat 
may  he]  now  due  thereout,  after  all  just  and  fair  allowances.^^-GSrett 
under  our  hands  and  seals,  this.  day  of 

■     •  ■  ■  ■  •  ■ 

To  the  Assistants  (SeaT.) 

Barrister  for  > 
the  County  of  J  (Seal.) 

Witness  present 


No.  LXXX.— Sbme  StaMe,  Sched.  L 

I. 

Affidavit  of  Rent  to  enable  the  Ma^trates  to  grant  the  above 

Certificate. 

Countjf  of  7 

to  wit  I  Landlord  [or,  bailiff  to  the  landlord,  €u  the  case  may 

be]  of  the  lands  and  tenements  hereinafter  mentioned,  maketh  oath, 
and  saith,  that  ,  of  in  the 

county  of  is  justly  and  fairly  indebted  to 

in  the  sum  of  being  for 

a  year's  rent  of  his  holding,  IdescrOnng  U  as  in  civil  bittj']  nnder 

due  and  ending  the  day  of 

last,  after  all  just  and  fair  aUowances :  And  deponent  saith,  that  the 
said  sum,  or  any  part  therec^^  baOi  not  been  tendered  or  paid:  t» 
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lytheMud  '  <Nr  l^y  any  pefMm 

rsoiw  on  his  behalf, 
'om  before  me,  this  day  of 

No.  LXXXI.  Same  SbxhOey  Sched.  R 

t 

E. 

[  of  a  Decree  where  the  Civil  Bill  is  grounded  on  the  Desertion 

of  the  Premises. 


'Of  7  By  the  Assistant  Barrister  of  the  Sessions  for  the 

« «^  3     County  of 


ff  7  It  appearing  to  the  Court  that  the  plaintiff  caused 

^^  5     &  civil  bill  to  be  filed   against   ihe    defendant, 

ng  to  be  put  into  possession  of  ntuate,  lying, 

l)eing  in  the  parish  of  and  in  the  barony  of 

and  county  of  containing 

ereaboi^ts,  in  the  possession  of  the  defendant;  ivhich  civil  bill 
)rought  pursuant  to  the  statute  in  such  case  made  and  provided, 
e  ground  that  the  tenant  had  deserted  the  said  premises :  and  it 
uring  by  the  certificate  of  and 

ires,  two  of  his  majesty's  justices  of  the  peace  for  said 
y,  that  they  had  together  gone  to  and  viewed  said  premises, 
hat  the  same  were  deserted  and  left  unoccupied  by  the  defen- 
and  that  there  was  not  any  distress  thereon  sufficient  to  coun- 
11  the  arrear  of  rent  then  due  thereout ;  upon  due  proof  thereof, 
hat  process  on  said  civil  bill,  and  also  a  copy  of  said  certificate 
duly  served,  requiring  the  defendant  to  appear  at  these  present 
»iis  to  answer  said  bill ;  and  it  appearing  that  £  being 

year's  rent  of  said  premises,  was  jusdy  due  and 
g;  by  defendant  to  plaintiff,  after  all  fiur  and  just  allowances, 
(hat  said  premises  were  deserted  and  left  unoccupied  by  the 
idant,  and  that  there  was  not  any  distress  on  the  same  to  satisfy 
rent : — ^It  is  therefore  ordered  and  decreed,  by  the  court,  that 
Isintiff  be  put  into  the  possession  of  said  premises,  and  the  sheriff 
le  county  of  is  hereby  commanded  to  put 

into  the  possesion  thereof,  pursuant  to  the  statute  in 
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fM.  eiuse  made  and  provided ;  and  it  ia  further  ordered  and  decreed 
by  the  court,  that  the  plaintiff  do  recover  from  the  defendant 

pounds  ahillings  and 

pence,  costs;  and  the  several  sheriflb  of  the  respective  counties 
within  this  Idngdom  of  Irekmd  are  hereby  oonimanded,  notwitb- 
standing  any  liberty  within  their  bailiwicks,  to  execute  the  same, 
and  take  in  execution  the  body  [or,  bodies,'  or  goods,  us  the  case  man 
fa^]  of  the  defendant,  to  satisfy  the  said  costs. — ^Dated  at 
this  day  of 

H^taess  present. 

Clerk  Peace  for  the  said  County. 

Attorney  for  the  Plaintiff. 

Assistant  Barrister  for  the  said  county* 


FoBM  of  the  Sheriff's  Warrant  on  the  above  Decree^  to  a  Spceiil 

of  the  PlaintifTs  Nomination. 


County  of  2 1  authoriaie  and  empower 

^^^  3     and  or  cither  of  tli^iBf 

and  their  assistants,  special  bailifisi  at  the  plaintiff's  peril  to  execute 
the  above  decree.     Given  under  my  hand  and  seal,  this 

day  of 

(Seal.) 

Sheriff  for  the  said  County* 


Forms  where  the  Ejectment  is  grounded  on  Non-payment  t^  BesL 
No.  LXXXII.— Some  StoMe,  Sdned.  D. 

D. 

Fork  of  a  Civil  Bill  to  be  used  where  a  Year's  Rent  is  in  Arrear.  (*) 

Cnmty  of  ?  By  the  AssistBat  Barrister  at  the  Quarter  Seariont 

^f^^*^  ^  ^     of  tke  Peace  for  the  said  division  of  said  Coimtj. 


(^  8«»ila>  d»  16  <k9.  m  c.  ffS,  $•  7,  dt^e  Ko.  99. 
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■h*Mr  )  Wliereas  oae 

^""^^^  y  d^  j^9^  dBlcad^p:^  h^if  aH  tjiat  itnd  those 

in  the  parish  of  and  barony 

and  in  thfl  ifivision  of 
bresaid^  in  the  said  county,  as  tenant  to  the  plaintifi^, 
ider  a  dentin  dieiMf  made  the  day  ;»f 

the  year  of  our  L6td  o&e  t!h6iiisand  Aundi'cd  and 

r  the  term  of  .  .   .  which,  is  not  yet  expired^  at  the 

»rly  rent  of  payable  in  equa|  gales,  t^n  ^etjr 

'    during  the  said  term :  And  whereas  the  sum  of 
. .  for  rept  of.  the  said  premises,  an.diiuc 
nthe  ^jof  .  lastp^  becf^iyisi^ 

i^  due  by  th^  said  defenclant  to  the  said  plaintiff^  a^d  ,. 

hereof,  being  one  full  year's  rent  f^Ull 

mains  due  thereon:  And  whereas  the  several  other  defendants 
Effectively  i^re  in  .actual  possession  of  the  premises,  or  haye-recgpec^ 
ively  interests  therein  iwdar  deeds  and  instruments  duly  rejg^stercdi 
uid  creating  such  interests  ^respectively,  and  no  other  p^rson^  .4^y^ 
lie  defendants  or  some  of  them,  i^  in  such  possessian^  or  sfjfeaf  U^ 
W  any  such  interest : 

The  deCendauts  therefore,  and  all  perraps  having  or  claiming  any 

interest  in  the  said  premises,  ate  hereby  required  personally  to  bQ 

and  a^if^ear  before  the  said  assistant  barrister,  at 

'n  the  division  of  afores^d,  in  the  jsaid  cein^ty^ 

<m  the  day  of  next^  ajt  a  quarter 

^^snons  to  be  then  and  there  holden  for  the  said  division  ctf.said 

^ty^  to  answer  the  plain tiflTs  bi}l  brought  by  hi|n  for  recovery  of 

tbe  possession  of  the  premises,  by  reason  of  the  matters  aforesaid^ 

uidhy  virtue  of  the  statutes  in  .tha,t  case*  made  and  nroyided;  or  in 

de^ult  thereof  the  «ud  assistant  barrister  will  proceed  as  to  jqsdoci 

dnll  appertain. — I)ated  this  day  of   .  ^  ii^ 

yiQar  one  thous^d  eight  hundred  and 

%ned  on  behalf  of  the  Plaintiff^ 

Attorney. 
T<^  tfie  Defendant,  1 


t 
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9 
*  I 


No.  LXXXIIL— iSbM  SiaMey  SdbxL  G. 

O. 

No.  Form  of  a  Decree  where  the  Civil  Bill  is  grounded 

on  Non-payment  of  Rent.  * 


County  of  ^  By  the  ABsistant  Barrister  at  the  Sessions  for  the 

Knmon  of  ^     County  of 

jnainu'ff  }  It  appearing  to  the  Court  that  the  plaintiff  caused 

ZMhidflnt  ^     1^  eivil  bill  to  be   filed   against  the  defendant; 

praying  to  be  put  into  the  possession  of  situate^ 

lying,and  being  in  the  parish  of  flind  barony  of 

and  county  of  containing  by 

estimation  or  thereabouts,  in  ik 

possesnon  of  the  defendant,  which  civil  bill  was  brought  purBoant 
to  the  statute  in  such  case  made  and  provided,  on  the  ground 
that  a  year's  rent  was  in  arrear  and  unpaid;  and  it  appearing 
to  the  court,  that  process  on  said  civil  bill  was  duly  served,  requiring 
the  defendant  and  all  otliers  having  or  claiming  to  have  interest  in 
the  premises  in  said  bill  mentioned,  requiring  them  to  appear  at 
these  present  sessions  to  answer  aaid  bill ;  upon  doe  proof  thereof 
and  that  said  premises  were  held  by  defendant  from  plaintiff,  at  the 
yearly  rent  of  and  that  the  defendant  wa^ 

indebted  to  the  plaintiff  in  the  sum  of  being  fo^ 

one  whole  year's  rent  and  arrear  of  rent  of  said  premises,  due  an^ 
ending  the  day  of  last,  after  all 

jurt  and  fiur  allowances :  It  is  therefore  ordered  by  the  court,  that 
the  plaintiff  be  put  into  the  possession  of  said  premises,  and  the 
sheriff  of  the  county  of  is  hereby  commanded  to 

put  the  plaintiff  into  the  possession  thereof,  pursuant  to  the  statu^ 
in  such  case  made  and  provided;   and  it  is  further  ordered  9^ 
decreed  by  the  court,  that  the  plaintiff  do  recover  from  the  defend^ 

pounds  shillings  and 

pencoy  costs;  and  the  several  sheriffs  of  the  respective  counti^^ 
within  Hm  kingdom  of  Ireland  are  hereby  commanded,  notwithstami^ 
ing  any  liberty  within  their  b8iUwick%  to  execute  the  same,  va0 
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ike  in  execation  the  body  [or,  bodies,  ar^  goods,  a«  iht  case  may  be] 
r  the  defendant,  to  satisfy  the  said  costs.    Dated  at 
lis  day  of 

ITitness  present, 

Clerk  Peace  for  the  said  County. 
Attorney  for  the  Plaintiff. 

Assistant  Barrister  for 
the  said  County. 


Form  of  the  Shebivf's   Warrant  on  the  above  Decree,   to  a 

of  tha  Plaintiff's  Nomination. 


^^*nij  of  ^  I  authorize  and  empower 

towit  ^     2nd  or  either  of  ihem,  and 

^Ur  assistants,  special  bailiffs,  at  the  plaintiff's  peril  to  execute  the 
*h»ve  decree.    Giren  under  my  hand  and  seal,  this 
4qrof 

Sheriff  for  the  said  County. 
(SmL) 
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CHAPTER  I. 

PROCEEDINGS  TO   COMPEL   AN   OVBRHOLDING  TENANT  TO  ENTER  INTO 
TH/5  SraaAL  OHDEHTAKINC;,  TO  G41tX  JUDOBfEHT^'Afl  <KP  tHE 
TIJtM  PRBCSDiN«  THE  TRIAL,  AN»  SBCVHJTY  f&B, 
COSTS   AND   DAMAGES,   &C. 

i  »a  I^iKXXIV,— 1  Geo.  /T.  Eng.^Jn9.%%  §.  1.   ^     ' 

An  Act  for  enabliqf  l4Bd]i<K^  moiie  q^^^y:  W  f^ve^  PpgiPMit*: 
of  Lands  and  Tenements  unlawfully  held  over  by  Tenants.    « i     ' 

[24th  Julyy  1820.] 

-^Ttato^      §.  1.  ^  Whereas  the  laws  heretofor<e  made  for  preventing  the  losses  ^ 
which  landlords  are  exposed  by  the  unlawful  holding  ov^  of  kudt 
and  tenements  by  tenants,  or  persons  claiming  under  them,  sft^ 
the  expiration  or  legal  determination  of  their  terms  or  intelrestS) 
have  been  found  by  experience  insufficient,    and  it  is  therefore 
expedient  to  provide  in  certain  cases  a  more  expeditious  mode  ^ 
recovering  the  possession  of  lands  and  tenements  so  held  over ;  be 
it  enacted— —-thaV  Where  the  term  or  interest,  of  any  tenant  now 
mM^w^  or  hereafter  holding  under  a  lease  or  agreement  in   writing,  a&y 
^o?t£dt^  lands,  tenements,   or  hereditaments,   for  any  term  or  number  o> 
^SmSnt      years  certain,  or  from  year  to  year,  shall  have  expired  or  heett 
TScioeiotiM  determined  either  by  the  landlord  or  tenant  by  regular  notice  to  qiuti 
ggjgjj^fi^  and  such  tenant,  or  any  one  holding  or  claiming  by  or  under  hiiBf 
fftSv»S?   shall  refuse  to  deliver  up  possession  accordingly,  after  lawful  demand 
in  writing  made,  and  signed  by  the  landlord,  or  his  agent,  and  served 
personally  upon,  or  left  at  the  dwelling  house  or  usual  place  of  abode 
of  such  tenant  or  person,  and  the  landlord  shall  thereupon  proceed 


akLJ-.  WBCnaSKTi  is 


luiiiM  w£  ttJMtaMiit  for  iha  reoowxry  of  posMad^k^  St  riidl  hr 
iU  ftv  liia^  at  tb«  foot  of  th«  dedaratioii,  to  addren  a  notiee  to 
h  tenant  or  persMi,  fkKJulring^  luai  to  appear  in  the  boutt  fai  whiek 
action  ahalt  liftTe  been  commenoed,  on  t&e  first  day  of  the  terni' 
n  MKt  fiillowhig,  or  if  the  action  shall  be  brought  in  Wale$f  or 
the  counties  palatine  of  Chester^  Lancatlerf  or  Duthatn^  respee- 
dy,  then,  on  the  first  day  of  the  next  session  or  assizes,  or  at 
I  court-day  or  other  usual  period  far  appearance  to  process  then 
ct  following  (as  the  case  may  be,)  there  to  be  made  defendant, 
1   to    find    suc^  b«ly    if  ordered  hy  the  cpuit,  and    for    such 
rposes  as  are  hereinafter  next  specified;  and  upon  the  appearance  Raittoibow 
di^  party  at  the  day  prescribed,  or  in  case  of  non-appearance  on  ta« 
Hatig  the  usual  affidavit  of  service  of  the  declaration  and  notice,  £ 
flladl    be    lawful  for   the   landlord,    producing    the   lease   or 
feetnent,  at  some  counterpart  or  duplicate  thereof,  and  proving  SSjJfSurU 
B  ibcectitlon  of  th^  Mme  by  affidavit,  and  upon  a£Bdavit  that  the  ^^^^ 
Mdses  have  beta  actually  enjoyed  utider  itadk  lettse  or  agreement,  fi^yff^y 
i diat  Ae  ihterest  of  the  tenant  has  expired,  or  been  determined  b?UiSdwt 
tegular  nodce  to  quit,  as  the  case  may  be,  and  that  possession  hatf  SwyiMnw*. 
M  kwfully  demanded  in  manner  aforesaid,  to  move  the  court  for  w^  dnwtHi 
tvie  fbr  such  tenant  or  person  to  show  cause,  within  a  time  to  be 
ed  by  die  court  oti  a  conftidet^tion  of  the  situation  of  the  premises, 
ly  such  tenant  or  person,  upon  being  admitted  defendant,  beside 
Eefln^  into  the  common  rule,  and  giving  the  common  undertddng, 
hdd  liot  undertake,  in  case  a  verdict  shall  pass  for  th^  plaintiff,  td 
^  the  fjMni\i[  A  Jtrdgnicnt,  to  be  enter^  up  against  the  real 
feadkit,  6f  the  t^rm  next  precedii^  the  time  of  trial,  or  if  the 
ion  ^ball  be   brought   in    tfaks,  or  in  the    countieB  palatine 
l^ettively,  tlien  of  the  session,  assizes,  or  court  day  (as  the  case 
y  be)  hi  which  the  trial  shfall  be  had,  and  also  why  he  sliould  not 
ter  into  &  recogni^nce,  by  himtelf  and  two  sufficient  suretiea,  in 
Millionable  sum,  cdnditloned  to  pay  the  costs  and  damages  wluch 
illbe  recovered  by  the  plaintiff  in  the  action ;  and  it  shall  be  law-  jj^^^^ 
I  ^1^  due  bonrt  upon  cause  shown,  of  upon  affidavit  of  the  ser^^ce 
tkM  ynle  In  cas6  bo  can^e  shall  be  diown,  tamake  the  same  absolute 
the  whole  or  in  part,  and  to  order  such  tenant  or  person,  within 
tee  16  be  fixed,  upon  a  cbnrideration  of  all  the  circumstances,  to 
0-  ineb  nndertdttegs,  and  iind  «tech  bail^  vrith  such  conditiotis 
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and  in  such  maimer  as  ehall  be  apecified  in  the  laid  rula»  or  aoch  part 
Bidefbrjud^  of  the  Same  8o  made  absolute;  and  in  case  the  party  diall  neglect  or 
refuse  so  to  do,  and  shall  lay  no  ground  to  induce  the  court  to 
enlarge  the  time  for  obeying  the  same^  then  upon  affidaYit  of  the 
service,  of  such  order,  an  absolute  rule  shall  be  made  finr  entering  up 
judgment  for  the  plaintiff. 

Mesne  PrqfiU. 
No.  lXXXSr.—Sam  SiaMe,  §.  & 

niaf^Ki.       §•  2*(0  ^^^  ^  i^  further  enacted,  that,'  Wherever  hereafterit 

SStaZ  *     shall  appear  on  the  trial  of  any  ejectment,  at  the  suit  of  a  landkrf 

^^,  «M     against  a  tenant,  that  such  tenant  or  his  attorney  hath  been  scrvrf 

SriMTtedb.  ^^  ^"®  notice  of  trial,   the  plaintiff  shall  not  be  nonsuited  fcr 

de&ult  of  the  defendant's  appearance  or  of  oonfession  of  leM 

entry,  and  ouster,  but  the  production  of  the  consent  rule  and  undB^ 

taking  of  the  defendant,  shall,  in  all  such  cases^  be  sufficient  evidHM 

of  lease,  entry,  and  ouster;  and  the  judge  before  whom  such  esM 

iootiSm     shall  come  on  to  be  tried  shisll,  whether  the  defendant  shall  anpotf 

^uSmtL  ^P^^  BU^  ^™^  ^^  ^^^  permit  the  plaintiff  on  the  trial,  after  proof 

^SSSSSSJ/T  of  his  right  to  recover  possession  of  the  whole  or  of  any  part  ^  die 

inMLdm  premises  mentioned  in  the  declaration,  to  go  into  evidence  of  die 

ttevMdiGt.     mesne  profits  thereof,  which  shall  or  might  have  accrued  from  the 

day  of  the  expiration  or  determination  of  the  tenant's  interest  in  die 

same  down  to  the  time  of  the  verdict  given  in  the  cause,  or  to  sone 

preceding  day,  to  be  speciaUy  mentioned  thcrrin;  and  the  jury  os 

the  trial,  finding  for  the  plaintiff,  shall,  in  such  case,  give  tbdr  ver&t 

upon  the  whole  matter,  both  as  to  the  recovery  of  the  whole  <Nr  nsj 

part  of  the  premises,  and  also  as  to  the  amount  of  the  damages  to 

sirincoftbe  be  paid  for  such  mesne  profits: — ^Provided  always,   that  notiuBg 


right  for  mci.  hcrein-bcfore  contained  shall  be  construed  to  bar  any  such  landkul 
ftgp^ffy   from  bringing  an  action  of  trespass  for  the  mesne  profits  vdddh 


tolbtS^or  *^^  accrue  from  the  ver^ct  or  the  day  so  specified  therein,  down  lo 
tmSLt     the  day  of  the  delivery  of  possession  of  the  premises  recovered  in 
the  ejectment. 


(*)Tberaui«r{traq«iMt6dtoiiiKrt  a  refcMiiQB  to  this  iectm  at  No.  39^  Afr  Ri^  39^ 
note  (*X— whidi  WM  accidentally  onjttod  there. 
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JFkrtA^  Proceedings  where  the  special  Undertaking  is  given. 

No.  LXXXVL— &im^  Statute,^^.  3,  4^  5,  6,  7,  &  & 
C.  S.  ^  And  be  it  farther  enacted,  thut,*  In  iall  cases  in  wliich  such  ^^}^^^ 

ipccuii  lUMwr* 

idertaking  shall  have  been  given,  and  security  found  as  aforesaid,  ^S^Si^ 
upon  the  trial  a  verdict  shall  pass  for  the  plaintiff,  but  it  shall  jSd^'i^or. 
[mear  to  the  judge  before  whom  the  same  shall  have  been  had,  that  excniuon  to 
le  finding  of  the  jury  was  contrary  to  the  evidence,  or  that  the  J^ifSi 
amages  given  were  excessive,  it  shall  be  lawful  for  the  judge  to  ^S^S^to 
rder  the  execution  of  the  judgment  to  be  stayed  absolutely  till  the  MvonS&^ 
iftk  day  of  the  term  then  next  following,  or  till  the  next  eesnon,  oygMPjp^ 
wes,  or  court  day  (as  the  case  may  be) ;  which  order  the  judge  ^"i^ac 
kiU  in  all  other  cases  make  upon  the  requintion  of  the  defendant* 
1  ease  he  shall  forthwith  undertake  to  find,  and  on  condition  that 
vdun  four  days  from  the  day  of  the  trial,  he  shall  actually  find 
Kority  by  the  recognizance  of  himself  and  two  sufficient  sureties, 
I  inch  reasonable  sum  as  the  judge  shall  direct,  conditioned  not  to 
mmit  any  waste,  or  act  in  the  nature  of  waste,  or  other  wilful 
image,  and  not  to  sell  or  carry  off  any  standing  crops,  hay,  straw, 
*  manure  produced  or  made  (if  any)  upon  the  premises,  and  which 
If  h^pen  to  be  thereupon,  from  the  day  on  which  the  vercUct  shall 
ive  been  given  to  the  day  on  which  execution  shall  finally  be  made 
pik  the  judgment,  or  the  same  be  set  aside,  as  die  case  may  be : 
hwided  always,  that  the  recognizance  last  above  mentioned  shall  ^JJ^^^'' 
unediately  stand  discharged  and  be  of  no  effect,  in  case  a  writ  of  2tHS?b2i  ia 
rror  shall  be  brought  upon  such  judgment,  and  the  plaintiff  in  such 
lit  shall  become  bound    with    two  suflncient  sureties   unto   the 
efindant  in  the  same,  in  such  sum,  and  with  such  condition  as  may 
Beonformable  to  the  provisions  respectively  made  for  staying  execu- 
OB  on  bringing  writs  of  error  upon  judgments  in  actions  of  eject- 
nt,  by  an  act  passed  in  Englandj  in  the  sixteenth  and  seventeenth 
sm  of  the  reign  of  king  Charles  the  second,  and  by  an  act  jpassed 
1  hdand  in  the  seventeenth  and  eighteenth  years  of  the  reign  of 
t  same  king,  which  acts  are  respectively  entituled  An  Act  to  pre^ 
U  ArresU  qf  Judgments  and  siqterseding  Epcecutions.  (*) 


(*}  16, 17  Osr.  II.  Mng.  c.  8 1  17,  18  Car.  IL  It.  e.  12,  $.  9* 
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^S3^S!^     $*  ^'  *  ^^  ^  ^^  further  etiactcd,   that,*  AH  rccognucaoces  an 

H^gJSijg^  securkiaa  entered  into  piuvoant  to  the  jprovisions  of  thia  aet,  ma 

^^^         and  shall  be  taken  respectively,  in  such  manner  and  by  and  befor 

such  peMOBs  as  itfe  provided  and  audiorised  m  respeet  of  recogni 

.  sances  of  bail,  upon  actions  and  suits  depending  in  the  court  ii 

vhich  any  such  action  of  ejectment  shall  have  been  commenced 

and  that  the  officer  of  the  same  court  with  whom  recognizances  o 

hiul  are  iiled,  shall  file  such  recognizances  and  securities  for  wTucI 

respectively  the  sum  of  two  shillings  and  six-pence,  and  no  aiorf 

shall  be  paid;  but  no  action  or  other  proceeding  shall  be  commencei 

upon  any  such  recognizance  or  security,  aflbor  the  expiration  of -^ 

months  from  the  time  when  possession  of  the  preouses,  or  any  jjif^ 

thereof  ahall  actually  have  b^en  delivere4  to  the  landlord. 

apeeuiiivii.       {.  5.  ^  And  be  it  furtlier  enacted,  that,'  It  shall  not  be  lawful  b 

uS^imwTSr  ^^®  defendant  to  remove  any  action  of  ejectment  commenced  1)^1 

ftSm«r£to  landlord  upon  the  proviuotns  4>f  this  act  from  any  of  tlie  oourty  ^ 

SS^i^f^     great  session  In  fVaks  to  he  tried  in  an  English  county^  unless  sof^ 

court  of  great  session  shall  be  of  opinion  that  the  same  ought  to  h 

so  removed  upon  special  application  to  the  court  for  Uiat  purpose. 

Double  cMte       $•  6.  *  And  bc  it  further  enacted,  that,'  In  all  cases  wherein  tb 

^^jj^j^SfJS-  landlord  sliall  elect  to  proceed  m  ejectment  under  the  provisK* 

tSiSl^iSli^  hereinbefore  contained,  and  the  tenant  shall  luive  found  bail>  > 

^u<c  him     ordered  by  the  court,  then  if  the  landlord  upon  the   trial  of  tb 

luofthecaie.  causc  shall  bc  nouHSuited,  or  a  venlict  pam  against  him  upon  th 

merits  of   the  case^  there  sliall  be  judgment  agauist   him   wit 

double  costs. 

ThcuuHHoi^'g      §.  7.  ^  Pro\4dcd  always,  that,'  Nothing  in  this  act  contained  sba 

t^i^'^'     ^  construes!  to  prejudice  or  affect  any  right  of  action  or  remii 

which  landlords  already  possess,  in  any  of  the  cases  hereinbetb] 

provided  for. 

This  act  not        §•  8.  *  And  bc  it  further  enacted,  that,'  This  act  shall  extend 

all  parts  of  the  united  kingdom  of   Great  Britain  apd  IrdfJB^ 

except  Scotland. 


n.] 


EJFECTMEMT. 


89 


CHAPTER  IL 

EDIMGS     IN     ACTIONS     WHERE     PERSONS,    UPON    WHOSE    LIVES 
STATES   DEPEND,   ABSENT  THEMSELVES  FOR  SEVEN  YEARS. 

Presumption  of  their  Death. 


lor.  IL  Eng» 


of  court  roll 
\y  two,  or  more 
lives  according 
;iMtoiiie  of  their 
1  nuumoars,  and 
boe  gpranted  es- 
f  lease] 


No.  LXXXVIL— T  Wm.  UI.  Ir.  c.  8,  §.  1. 

An  act  for  Redress  of  Inconveniencies  [}  fest] 
want  of  Proof  of  the  Deceases  of  Persons 
beyond  the  Seas,  or  absenting  themselvesy 
upon  whose  Lives  Estates  do  depend* 

§.  L  *  Whereas  divers  lords  of  manors  tfnd' 
others  have  used  to  grant  estates  by  ['lease] 
for  one  or  more  life  or  lives,  or  else  for  years 
determinable  upon  one  or  more  life  or  lives; 
and  it  hath  often  happened,  that  such  person 
or  persons,  for  whose  life  or  lives  such  estates 
have  been  granted,  have  gone  beyond  the  seas 
[^and]  absented  themselyes  for  many  years, 
that  the  lessors  and  reverUoners  cannot  find  out 
whether  such  person  or  persons  be  alive  or 
dead,  by  reason  whereof  such  lessors  and 
revertioners  have  been  held  out  of  possession 
of  their  tenements  for  many  years  after  all 
the  lives  upon  which  such  estates  depend  are 
dead,  in  regard  that  the  lessors  [^and  the]  re* 
vertioners,  when  they  have  brought  actions  (ot 
the  recovery  of  their  tenraoents,  have  been 
put  upon  it  to  prove  the  death  of  their 
tenants,  when  it  is  almost  impossible  for 
them  to  discover  the  same:  for  remedy  of 
which  mischief  so  frequently  happening  to 


•OMb  for 


are 


renuJa  be- 
yondMMor 


•enttbem. 
Mlvet  in  the 
reftlm  finr 
■eveDjreen, 
and,  laanac 
tion  fbr  raco- 
Terrof  pos- 

proof  u  made 
ofUMirUf«» 
tbeitNlie 
•faaUdinot 
the  jury  aitf 


[•}  This  b  propsrly  18, 19  Car.  //.  c.  Ily5  StaiuOi  of  the  Realm  614. 

M 
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<  such  lessors  or   revcrtioners,   be  it  enacted, 

( ^that,'    If   such  person  or  persons,    for 

wbose  life  or  lives  such  estates  have  been   or 
shall   be   granted  as  aforesaid,  shall    remain 
beyond   the  seas,    or  elsewhere  absent  them- 
selves in   this  realm,  by  the  space  of  seven 
yeurs  together,  and  no  sufficient  and  evident 
proof  be  made  of  the  lives  of  such  person 
or  persons  respectively,   in  any  action  com- 
menced for  [^the  recovery  of  such]  tenements  [^recovery  of  v 
by  the  lessors  or  revertioners,  their  heirs  or  aenaents  by  the 
assigns,  the  judges,  before  whimi  such  action  ^^^j^  case  the  pe 
shall  be  broi^ht,  shall  direct  the  jury  to  give  penons    upon 

their  verdict,  as  if  Ac  person  so  remaining  ^®  ®'  ^^®*  such 

,  J  .1  .1         m    ■   -■       x«       !.•        depended  shall 

beyond  the  seas,  or  otherwise  absenting  him-  ^^(1^^^    ^   j^ 

aetG  werQ  dead.  (*)  dead,  and  in  ey< 

tion    brovghi  fc 
recovery  of  the  i 

C^aOenge  to  Jurors. 

No.  LXXXYHL—Same  SialtuU,  $.  2. 

MMi       S*  ^  ^  And  be  it  further  enacted,  that,'  In  any 

^Mtpvt    such  action  wherein  ^e  life  or  death  of  any 

MM  foif  ^^^^  person  or  persons  shall  come  in  question 


'SSUfed!^  between  the    lessor    or    revertioner  and    the 
tenant  in  possession,    it   shall    and  may   be 
lawful  [^for]  the  lessor  or  revertioner  to  take  [4o] 
exception  to  any  of  the  jurors   returned  for 
the  trial  of  that  cause,  that  the  greatest  part 
of  the  real  estate  of  [^  any  such  juror]  is  held  by  [*  such  jorors] 
lease  ['for  life  or]  lives,  who  upon  proof  thereof  ['or  copy  for] 
shall  be  set  amde,  as  in  case  of  other  l^al 
challenges* 


(')  See  the  6  Arni^  Eng.  &  18,  as  to  the  proceeding!  before  the  Chaoadlor,  i 
where  eitates  are  hdd  in  remainder,  for  the  production  of  the  person  on  whoae 
ptrticttlar  aitits,  depand^ 
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Vio.  LXXXIX.— &»iie  SMtuU^  §.  & 

[}•  8.]  *  Provided  alwayi,  and  be  it  enacted,  ^ff^**^ 
'  that,'  If  any  peraon  or  persons  shall  be  evicted  tfttf**"^ 


out  or  any  lands  or  tenements  by  vurtue  of  this  uiw  meh 


act,  and  afterwards,  if  such  person  or  persons^  SS^Ste m 
npon  whose  life  or  lives  such  estate  or  estates  J^SySTpiL 
depend,  shall  return  again  from  beyond  the  mmS'to 
seas,  or  shall  on  proof,  in  any  action  to  be  |gs«^    * 
brought  [^  for  the]  recovery  of  the  same,  be  made  ^g^i^^i^ 
appear  to  be  living,  or  to  have  been  living  at  ^^VSL 
the  time  of  the  eviction,  that  then  and  from  Soflta,  wtth 
thenceforth,    the  tenant  or  lessee,  who   was  SJwfSL 
outed    of  the  same,  his  or  their    executors,  S^^m^ 
administrators,  or  assigns,  shall  or  may  re-  ^SSx  uW. ' 
enter,  re-possess,  have,  hold,  and  enj^  the- 
said  lands  or  tenements,  [^asin]  his  or  their 
former  estate,  for  and  during  the  life  or  lives,. 
'  or  so  loDg  term  as  the  said  person  or  persons 

upon  whose  life  or  lives  the  said  estate  or 
shall]  estates  depend,  shall  be  living ;  and  [^  shall  also] 

upon  action  or  actions  to  be  brought  by  him* 
or  them  against  the  lessors,  revertioners,  or 
tenants  in  possession,  or  other  persons  respec- 
tively,  which  since  the  time  of  the  said  evic- 
tion received  the' profits  of  the  said  lands  or 
tenements,  recover  for  damages  the  full  profits 
of  the  said  lands  or  tenements  respectively, 
irnth  lawful  interest,  for  and  from  the  time 
that  he  or  they  were  outed  of  the  said  lands 
or  tenements,  and  kept  [^and]  held  out  of  the 
same  by  the  said  lessors,  revertioners,  tenants. 


I  of  the  English  act  excepts  lands  held  for  the  Htos  of  persons  attainted  of 
r  the  murder  of  Car,  L  wh»  then  concealed^  themselves,  which  lands  were  then 
»  the  Duke  of  York. 
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or  other  persons,  who  after  the  said  eviction 
received  Uie  profits  of  the  sud  lands  or  tene- 
ments, or  any  of  them  respectively,  as  well  in 
the  case  [^  where]  the  said  person  or  persons,  [^when] 
upon  whose  life  or  lives  such  estate  or  estates 
did  depend,  are  or  shall  be  dead  at  the  time 
of  brinpng  [^the]  said  action  or  actions  as  if  [^bf  ihel 
the  said  person  or  persons  were  then  living. 


CHAPTER  in. 

PROCEEDINGS   (iN  IRELAND)  BEFORE  INFERIOR  TRIBVNAU. 

CivU  SiO  ^/ectmentf  (/rounded  on  the  ODerholding  of  the  TemaU. 

No.  XC— 56  Geo.  III.  Ir.  c.  88,  §.  2.  • 
whereAteoe.      §•  2.  ^  And  be  it  further  enacted,  that,'  In  all  cases  where  bbJ 

loent  It  held 

2j^^ra«[MC  tenement  shall  have  been  held  by  any  tenant  at  a  [less]  rent  [tlian 
XSySuTO^*  twenty  pounds  *>]  per  annttmy  and  the  tenant's  interest  in  the  aiinc  J 
mS^mdthe  shall  have  determined,  and  after  demand  made  by  the  landlord  or 
rrnhMdcteiu  lessor,  his  bailiff  or  receiver,  a  delivery  of  possession  of  the  sam* 
g;;y^J^    shall  be  withheld,  it  shall  and  may  be  lawful  for  the  said  landlord  or 
twSlS^tb?  lessor  to  proceed  by  civil  bill  against  such  tenant,  and  the  said  tenaoty 
procMd  by^i.  and  such  other  person,  if  any,  as  shall  be  in  the  actual  possession  of 
hvnux.         the  premises ;  and  thereupon-  to  serve  such  tenant,  and  such  other 
persons  as  aforesaid,  with  process  on  such  civil  bill,  if  such  senico 
can  be  effected,  and  if  it  shall  be  proved  to  the  satisfaction  of  the 
judge  before  whom  the  case  shall  come,  that  such  service  cannot  b^ 
effected,  or  in  case  there  be  not  any  person  in  actual  possession  of 
the  premises,  to  affix  upon  some  notorious  part  of  the  premise^ 
and  upon   the  door  of  the  parish  church,   if  the  same  shall  hB 
in  repair,  and  also  upon  the  door  of  the  Roman  Catholic  chapel, 
if  any  shall  be  in  the  parish ;  by  which  process  all  persons  claiming 


(*)  See  the  title  and  preamble  of  tbb  act,  jtnu  No.  SS^  and  the  rafeienccs  IhcnL 
(«»)  Now,  'not  exceeding  fifty/— See  jUte  Nw.  57  &  58. 
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liave  any  interest  in  the  premises  sball  be  required  to  mfpear 
ore  the  assistant  barrister,  ebairman  of  the  sessions  of  the  peace, 
recorder,  as  the  case  may  be,  on  a  day  certain,  at  a  quarter 
«ons  for  the  division  of  the  <QOunty  in  which  the  premises  or  any 
rt  thereof  shall  be  atuate,  or  at  a  court  io  be  held  before  tbuB 
OOTder  for  the  hearing  and  determining  of  dvil  bills  in  cases  where 
le  premises  are  situate  within  the  county  of  the'city  of.  DuUm,  to 
iswer  the  Ull  of  the  said  landlord  or  lessor  praying  to  be  put  into 
MMBsion  thereof,  and  it  shall  and  may  be  lawful  for  the  said  asnst- 
it  barrister,  chairman  of  the  sessions  of  the  peace,  or  recorder,  as 
te  case  may  be,  upon  such  civil  bill,  and  upon  proof  of  such  serviee 
I  aforesaid,  or,  in  case  of  impossibility  or  unreasonable  difficulty  of 
rvke,  to  be  ascertained  in  manner  hereinbefore  provided,  or,  in 
ae  there  shall  be  no  person  in  possession  of  the  premises,  upon 
wt  of  affixing  of  the  said  process  as  hereinbefore  required^  and 
at  the  premises  had  been  held  by  the  tenant  against  whom  sudb 
ooeedings  shall  be,  at  a  rate  [not  exceeding  twenty*]  pounds 
r  amuanf  and  that  the  interest  of  the  tenant  had  determined,  and 
at  notice  to  quit,  in  cases  wh^re  such  notice  is  by  law  necessary, 
d  been  duly  served,  and  the  time  for  the  delivery  of  the  possession 
ereof  expired,  to  decree  the  said  landlord  or  lessor  to  be  put  into 
of  the  premises.  (^) 


ym  where  iht  CivUBiOii  ffromuhd  on  <A«  everhMmg  of  the  Taumt. 
No.  XCL~68  Geo.  lU.  Jr.  c.  89,  Sched.  B. 

B. 

OSM  of  a  Civil  Bill,  to  be  used  where  the  Tenant's  Interest  is 
determined,  and  Possession  has  been  demanded  by  the  Landlord 
in  Person.  (^) 

oB^  of  7  By  the  Assistant  Barrister  at  the  Quarter  Sessions  of 

^'^  ^  3     the  Peace  for  the  sud  division  of  the  said  County : 


•)*]ioieiceedii]g  fifty,'  Ibid. 

^)  See  Um  leveral  cnactmeiits  applicsble  to  this  procaediBgi  Jnle  Koi.  59  iQ  77< 

';  See  tlw  56  Geo.  IIL  c.  88,  $.  7^  JnU  No.  68. 
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PWiHiff  7  Whereas 

^>«^^B"^^^  3     one  of  the  MSendante,  latdy  lidd  all  thsl  and 

those  in  the  parish  of 

and  baron  J  of  and  in  the  diyirion  of 

aforesaid,  in  the  said  ooontyi  as  tenant  to  the  plaintiff,  nnder  i 

demise  thereof  made  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

for  the  term  of  at  the  yearly  rent 

of  which  demise  determined  on  the 

day  of  last,  by 

And  whereas  the  said  plaintiff  after  the  determination  of  the  tfU 

demise,  to  wit,  on  the  day  of  now  faat 

past,  duly  demanded  the  possession  of  the  said  premises,  and  t 

delivery  of  the  said  possession  to  him ;  and  the  said  pooscesion  ssd 

the  delivery  thereof  have  and  hath  been  witlihetd,  and  the  senvd 

defendants  are  respectively  in  possession  of  the  prenuses,  and  a* 

other  person  is  in  possession  of  any  part  thereof:  The  defendiiiit 

therefore,  and  all  persons  churning  to  have  any  interest-in  the  ttH 

premises,  are  hereby  required  personally  to  be  and  appear  before  dM 

said  assistant  barrister,  at  in  the  drnekm 

of  aforesaid  in  the  said  county,  on  die 

day  of  next,  at  a  qoarttf   \ 

sessions  to  be  then  and  there  holden  for  the  said  division  of  aai  - 
county,  to  answer  the  plaintiff's  bill  brought  by  him  for  the  reooverf 
of  the  possession  of  the  premises,  by  reason  of  the  matters  aforesaid 
and  by  virtue  of  the  statute  in  tliat  case  made  and  provided;  oris 
default  thereof,  the  said  assistant  barrister  will  proceed  as  to  jusdoi 
shall  appertain.     Dated  this  day  of 

in  the  year  one  thousand  eight  faundi*ed  and 


Signed  on  behalf  of  the  plaintiff. 


Attorney* 


To  the  defendant,! 
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Via.  XCTL-^^-^Sam  l^aiKtei  Seked.  C. 

c.     ,,^ 

i 

^OKH  of  a  Civil  Bill,  where  the  Tenant's  Interest  is  determined, 
and  Possession  has  been  demanded  by  a  Bailiff  or  ReceiYer. 


7By 

S     t3 


Wtj  of  7  By  the  Assistant  Barrister  at  the  Quarter  Sessions  of 

the  Peace  for  the  said  division  of  the  said  County: 


^^"^i*^^  5     pm  of  the  defendants,  ktely  held  all  that  and 

imb  in  tJlie  parish  of 

nd  barony  of  and  hi  the  division  of 

iftiwu^  vnAs^  s^id:  qoontyj,  ap  tpnaiMi,  te^  tb^  pl4&tifi^  i¥ider  a 

louse  made  thereof  t}^         .. :  '  49fM . 

B  die  year  of  our  Lord  one  thousand  hundred 

Ml     :  <    farfheteEm.or  ^ 

iHie  yearly  rent  of  wfeseb  de^aise  det^rmfaitoS 

m  the  day  of  last  past,  by 

And  iwtenas-  -i 

bahaiBfl^aad'roosiwr  of  the  aaid^pUihlifl^ ^ after  th^  determbudbtt 
f  the  said  demise,  to  wit,  on  thei    !  d«y#£ 

m  last  past,  duly  demanded  the  possession  ofitfaf  said  preHUsea, 
ad  a  delivery  of  the  said  poaseasion  to  him  as  such  bailiffand 
loiiwisr  nf  tba  aaijt  piailrtift  and  the  said  possession  and  the  delivery 
kHresff  bwa  and  hiiliibotn  withheld,  amd  the-  several  defiradanta  av» 
'itfmihefyi  in .  paostaniam  of  the  peeilaiae%  and  no  other  person  lain 
IMHSvoH  :of  any  p0vl;flien9of :  The  detedfuita  ihertfore,  and  all  per«> 
mahaiBtii^e^  eh^siiog*  aay  intereat/iii.thei  premiaaa  in  queation,  aref 
mAfjfintpkoA  paoMinally;  to  .be  and  appear  befim.  the  aaidaaBistant» 
anriitar«tf.  iathe        .  diiiaionof 

tpasaUb'intbaa^oDinBty^oii.thei  dayof^ 

aai^  a^»*  qwrter.  aaaaona^  to  ba  then  aiid  ^hare^holden  for  tfae^aaid 
Ubhb  ofliAeaiMMiCoilBtyt  ta  aoaiaar  dia; plaintiff's  bill,  brought  by^ 
■itfila»tba  vacovaty  of  the  possession  cfi  the^  premises,  by  reaaoa  of* 
baarttetajaffsreaaMi  aad  bytvfartaia»off  theialattateainrtiuit'caaelmada' 
idiptovidad ;  or  kti  definlfe  t^«raaC>  t)ia^  aaiA  aaajntaat  bairiatar  will 
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proceed  as  to  jiistice  shall  appertain.    Dated  this  "  day 

of  in  tlie  year  ow .  thousand  eight  hundred 

and 

Signed  on  behalf  of  the  plaintiff, 

*    Attorney. 

To  the  defendant,) 


No.  XClU.—Same  StaHOej  Scbed.  F. 

f  -  * 

Form  of  a  Decree  whet^  the  Civil  Bill  is  grounded  on  the 

overfaolding  of  the  Temuit. 

County  of  ^By  the  Assistant.  Barrister  at  the  Sessions  for  the 

^         ]  )     County  of 


FUintiff  ^  It  appearii^  to  the  Court,  that  the  plaintiff  caused 

I><^^«^^^  \    «  civil  bill  to  be  filed  against  the  defeiidant» 

praying  to  be  put  into  the  possession  of 

situate  in  the  parish  of  •  and 

barony  of  and  county  of 

contuning  or  thereabouts,  in  the  poasesskm 

of  the  defendant;  which  -rivil  Ull  was  brought  pursuant  to  11m 
statute  in  such  case  nuide  and  provided,  en  the  ground  that  the 
tenant  overheld  the  said  premises;  and  it  appearing  to  the  oonrt^ 
that  process  on  said  civil  bill  was  duly  served,  requiring^  the  deftni* 
dants  and  all  others  having  or  claiming  to  have  interest  in  the 
premises,  in  said  bill  mentioned,  requiring  them  to  appear  xt-theaa 
present  sessions  io  answer  said' bill;  and  it  iqppearing •  thai  giM 
premises  were  held  by  defimdant  firom^  plaintiff  at  the  yearly  nut 
of  and  that. defendant's  interest  detemraied 

on  the  day  of  hnt,  by  a  notke  ta- 

qnit,  heretofore  served  oo  die  defendant,  Mquimg  lum'tO'daliver 
up  the  possebdaii  tfasraof  to  plabti^  onliiesaid  \.      dttf 
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last,  [or  sMng  Jbfth  any  ether  mode  of 
nation,  as  the  case  may  Ae]  notwithstanding  which  the  defen- 
fused  to  deliver  up  the  possession  thereof  to  plaintiff,  though 
led :  It  is  therefore  ordered  and  decreed  by  the  court,  that 
iintiff  be  put  into  the  possesmon  thereof,  pursuant  to  the 
in  that  case  made  and  provided;  and  it  is  further  ordered 
creed  by  the  court,  that  the  plaintiff  do  recover  from  the 
mt  pounds  shillings  and 

costs;  and  the  several  sherifis  of  the  respective  counties 
this  kingdom  of  Irdand  are  hereby  commanded,  notwithstand- 
r  liberty  within  their  baili^ekii,  to  execute  the  same  and  take 
ution  the  body  [or  bodies,  or  goods,  (u  the  case  may  be"]  of  the 
mt,  to  satisfy  the  sud  costs.    Dated  at  this 

day  of 
■  present, 

Clerk  Peace  for  the  said  County. 

Attorney  for  the  Plaintiff. 

Assistant  Barrister  for 
the  said  County. 


of  the  Sheriff's  Warrant  on  the  above  Decree,  to  a  Special 
Bailiff  of  the  Plaintiff's  Nomination. 

^  71  authorize  and  empower 

^         *  5     <^d  o^  either  of  them,  and 

nistants,  special  bailifi%  at  the  pluntiff's  peril  to  execute  the 
decree.    Given  under  my  hand  and  seal,  this 


Sheriff  for  the  said  County. 
Seal.) 
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DISTRESS,  REPLEVIN, 


AMD 


OTHER  PROCEEDINGS  RELATING  TO  GOODS 

DISTRAINABLE. 


BOOK  I. 

DISTRESS. 


CHAPTER  I. 

TOR  WHAT  DEMANDS,   RENTS,   AND  SERVICES,  A  DISTRESS  SHilt 

NOT  BE  MADE. 

Of  Wrongful  Distresses. 
No.  XCIV.— 5»  Hen.  lU.  Eng.  ^  Ir.  Sm.  M^IB.  c.  1. 


iiMiaUotof      *Anno  gratie  M«  C^'C  LX^ 

ttwigti  Of 

mSSSS^Jttat  *  Mptimo,  r^gni  auCem  domini  H, 

iBMOTtaiii-  '  regis  filii  regis  Johannis  quinqiia- 

^^•iw-  <  genma  fleemidcH  in  Octab.    Sci 

'  Martini, — ^providente  ipso  domi- 

'  no  rege,  ad  regni  sui  Anglie  mel- 

*  ioracionem  et  ezhibicionem  jaa* 

*  ticie  prout  r^^alis  officii  exposcit 

*  utilitaa  meliorem,  convocads  dis- 
<  credoribus  ejusdem  regni  tarn  ex 


*  In  itie  year  oit  grace  1267|  A^ 
52d  year  of  the  reign  of  loot 
Henry,  son  of  king  JoAn,  in  tk* 
Utas  of  saint  Martm,  tiie  mSi 
king  our  lord  providing  for  A9 
better  estate  of  his   realm  sf 
Engbmdj  and  for  the  morespes^ 
ministration  of  justice  as  bdoiig* 
eth  to  the  office  of  a  king,  ibi 
more  discreet  men  of  the  resla 
being  called  together,  as  well  oC 
the  higher  as  of  the  lower  estate: 


3BAr.Lj 


DSBTSBSa^  ftc 
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iw^oiibiM  qnam  t&itiorilMBUi;  pro* 

Tismi  e«t  et  ^tAtulmn  ae  ecm- 

'  eoffditer  urdinatum,  ut  cum  reg- 

'  Dmm  Aii§^  multis  trSbBlaeioni- 

^  InuetdiMeiiriDiiiimiiieoiiiodiBnu- 

'  per  depresBunii  reformacione  le- 

gun  et  juriiim,  qiubiu  pox  et 

trumquQlltas  incolamm  eon^er- 

vetor,  ind^eafC^  ad  quod  reme* 

diua  aalnbre  per  ipaum  regent 

et  fiooe  fideles  oportuit  adhiberi, 

provifiioiios,  ordinacionea  et  sta- 

tnta  subecripta  ab  OKudbiia  r^ni 

ipsios    kicolis    tan    tnajoribiia 

quanr  minoribua  fimnter  ac  in- 

vioUbiUter  temporibse  perpetuis 

obsenrentur. 

*  Com  igltur  teoipmi  forbaei- 
'  Olds  ntiper  ki  regno  snborte  et 

• 

*  dflSneepsy  multi  MBgnatea  et  alii 
^JWfaiam  noil  dignati  fuerint  r^ 
*apere  per  dominum  r^em  et 
'eorianf  ejosy  prout  debueront  et 
'  coBtoeveront  temporU>u8  prede- 
'oeaNmm  ipdus  domini  regis  et 
'aeiaiir  tempore  suo^  set  de  vici- 

*  aii  suis  et  aliis  per  eeipsos  graves 
'akioiies  fecerint,  et  graves  dis- 

triedooea,  quonsqne  redempcio** 
nea  receperint,  ad  voluntatem 
tnmm:  Eipretertaqtiidameonim 


[It  was  providedi  aglwed^  aad 
ordained,  that,  whereas  the  realm 
of  England  of  late  had  been  dis* 
quieted  with  manifold  troubles 
and  dissensions,  for  refortnation 
whereof  statutes  and  laws  be 
right  necessary,  whereby  the 
peaee  and  tranquflfity  of  the 
peofde  must  be  observed,  where* 
in  the  long  intending  to  devise 
convenient  remedy,  hath  made 
Ibese  acts,  erdinanees^  and  6ta* 
ttttes  underwritten,  which  he 
willeth  to  be  observed  for  ever 
firmly  and  ini^olably,  of  all  his 
sttbjeets,  as  well  high  ai  low.*] 
Whereas  at  the  time  of  a  com-- 
motion  late  stirred  up  within 
this  /ealin,  and  also  slth^nce, 
many  great  men,  and  divera^ 
other,  [refusing  to  be  justified  ^ 
by  the  king  and  his  court,  like 
as  they  ought  and  were  Wont  in 
time  of  the  king's  noUe  pnige* 
nitors,  and  also  in  his  time;  but 
took  great  revenges  and  distres- 
ses of  their  neighbours  and  ot 
other,  until   they  had.  amends- 


*Ii  wat  provided  and  ettablished  and  with- 
JkU  content  ordmttBdr  tJkat  (wktroiu  ike 
reaim  of  England,  haoing  been  of  late  de- 
preued  hjf  manifM  tronbkM  and  the  evSe  of 
dissentiontf  ttandeth  in  need  of  a  refomuUion- 
cf  tile  lawM  and  ntagesf  toherebjf  the  peaee 
and  tranguilliiy  of  the  people  may  be  pre* 
terved,  whereto  it  bkhornd  the  king  and  hit 
liege  men  to  appltf  an  wholeiome  remedy, 
[ot,  wfaento  it  behoved  that  a  wiroliesoirte 
remedy  should  be  appKed  by  the  kftig  him- 
weU  and  bis  fkifhful  council],  ), — the  provi- 
tiontf  ordinaneetf  and  ttatntet  under  written, 
tkould  be  firmly  and  inmolably  observed  by 
all  the  people  tf  the  tame  realm,  at  well  kigh^ 
at  low  for  everm 

*  hare  dmimmUiti  be  juftited 
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TboMnlid 
UMMGh  un- 
birftd 


5r 


Aadtopay 

th«puty  In. 
juttd* 


86^  justidari     non    pemiittaiit 
per  ministros  domini  regisi  nee 
Bustineaiit  quod  per  eoe  liberen- 
tur  districciones  quas  auctoritate 
propria  fecerunt  ad  yoluntatem 
toam :  provisum  est  et  concordi- 
ter  coiiBessiim  quod,'— Tarn  ma- 
ores  quam  minores  justiciam  [&- 
ciant^]  et  redpiant  in  curia  domini 
regis;  et  nullus  de  cetero  ulciones 
aut  districciones  fticiat  per  propri- 

r 

am  yoluntatem  suam,  absque  con^ 
sideracione  curie  dotaini  regis,  si 
forte  dampnum  vel  injuria  dbi 
fiat  unde  emendas  habere  yoluerit 
de  yicino  suo,  sive  majore  sive 
minore. 

^  Super  articulo  autem  supra* 

<  dicto  provisum  est  et  concessum, 

<  ut,'  Si  quis  de  cetero  ulcionem 
hujusmodi  capiat  per  yoluntatem 
suam  propriam,  sine  consideracio- 
ne  curie  domini  r^;i8,  [et^  inde 
conyincatur,  puniatur  per  redemp- 
cionem,  et  hoc  secundum  quanti- 
tatem  delicti ;  et  similiter  si  super 
yicinum  suum  faciat  districciones 
sine  consideracione  curie  domini 
regis,  per  quod  dampnum  habeat, 

>  babeant  MS,  Cott,  ^c. 

*  ut  prcdktam  est,  ct  J^.S'.  Coti. 


^  and  fines  at'  their  own  pleasiut; 
^  and  further  some  of  them  £wou)d 

*  not  be  justified  ^  by  the  long's 
^  oflScers,  nor  [would  *}  sufier  tbem 
<  to  make  deliyery  of  such  &* 
^  tresses  as  they  had  taken  [of 

*  their  own  authority^];  it  is  pro- 

*  yided,  ageed,and'g^ranted  thaV" 
All  persons,  as  well  of  high  ai  of 
low  estate,  [shall  receiye^]  Jnt- 
tice  in  the  king's  court;  and  Dooe 
from  henceforth  [shall  take^  aoy 
such  reyenge  or  distress  [4^  hii 
own  authority  ^  without  award  of 
[our^  court,  [though  he  haye  dar 
mage  or  injury,  wherel^^  ho 
would  haye  amends  of  Ins  n^i* 
hour  either  higher  or  lower. 

*  And  upon  the  foresaid  artide 

*  it  is  proyided  and  granted  thaV 
If  any  from  henceforth  take  soA 
reyenges  [of  his  own  authority"] 
without  award  of  the  king's  ooari 
[as  before  is  said]  and  be  coBTict 
thereof,  [he  shall  ^  be  punished  by 
fine  and  [diat  according  to^  tbo 
trespass;  and  likewise  if  one  neigb* 
hour  take  a  distress  of  anoUier 
without  award  of  the  king's  cosA 

*  win  Dot  be  justiicd 

«wm 

S  at  their  own  pUtuure 

^  do  and  rteeiae 

^take 

*at  hit  9¥m  pleaiure 

9  the  king* t 

^^if,  mayhap,   m  damage   or   injury  k 
done  to  him  y^tereupon 

"  0/  Am  oum  pleasure 

I*  let  him 

'3  thia  according  to  the  quamit^  of 
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poniatar  eodem  modo^  et  hoe  se- 

condom  [delicti  sui  qualitatem :  ^ 

ei  nichilominus  fiant  emehde  plene 

ci  tnffieientes  eis  qui  dampnum 

mtiaiierint  per    hujusmodi 

tncdonenu 


'funtitaleiB  ddicti  MS.  Coti,  {«. 


whereby  he  hath  damage  [he 
shall  ^*]  be  puniahed  in  the  same 
wise,  and  that  after  the  quantity 
of  the  trespass;  and  nevertheless 
sufficient  and  full  amends  shall  be 
made  to  them  that  have  sustained 
loss  by  such  distresses.  (*) 

>« /el  Attn 


Distress  for  Services.  ^ 
No.  XCV.— 9  Hen.  III.  Eng.  i[  Ir.  Slat.  1,  Magna  CartOj  c.  10. 


NoUns  [^distringatur]  ad  faci* 
esdom  majus  servicium  de  feodo 
mOhis,  nee  de  alio  libero  tenemen- 
tis  quam  inde  debetur. 

'wHTiBfitiir,  Magna  CarU  36  JSEm.  ///• 


[No  man  shalP]  be  distrained  Di«CR«Bocio 

-  ,         ^  ..tefor  more 

to  do  more  service  for  a  knight  s  uum  itdua^ 
fee,    nor    [any^    freehold    than 
[therefore^  is  due. 

'  Let  MO  man 
^  other 
^ther^om 


Ka  XCVL--42  Hen.  III.  Eng.  fr  Ir.  Stat  MarW.  c.  S,  (Part  B.) 


Qood  si  quis  major  vel  minor 
fiitricdones  faciat  super  tenentem 
loom  pro  serviciis  aut  oonsuetu- 
diaibos  que  nbi  deberi  dicat,  vd 
pro  re  altera  tmde  ad  dominum 
fiBodi  pertineat  facere  distriociones, 
•i  poatea  convincatur  quod  tenens 


And  if  any  of  what  estate  so*  Norfonmi. 
ever  he  be,  distrain  his  tenant 
for  services  and  customs  [being 
due  ^]  unto  him,  or  for  any  other 
thing  for  the  which  the  lord  of  the 
fee  hath  cause  to  distrain,  and 
after  it  is  found  that  the  same 

'  wkkh  he  aUedgeth  to  be  due 


{*)  As  to  distreises  ibr  debts,  irnder  the  aathority  of  inferior  courts, — See 
10  3  JEeiw.  L  Eng.  ff  Jr.  Westm.  1,  c.  23;  13  Edw.  L  Eng.  ^  Ir.  Westm.  2, 
%  36  ft-  37. 

^)  See  now,  as  to  unlawful  or  excessiTe  distresses  for  rents  not  exceeding  10/.> 
B  Geo.  IV.  Ir.  c  69,  Pott. 
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gas  eA  nln  non  debeai,  non  ideo 
puniatiir  domioai  per  ndempcia- 
nem  sicut  in  cadbus  tupradictis,  si 
permittat  distriocionet  libenri  g»- 
Gundiim  legem  et  consuetaciinem 
rqpi;  set  ameraetnr  velud  hac*- 
tenus  fieri  ooii8iie¥erit»  et  tenens 
dampna  sua  recuperet  [plene^] 
versus  euin. 

'  MS.  Coti.  h  Co.  omit 


serrices  are  not  dae^  the  hrd  ddi 
not  tberefors  be  pamahed  by  fiaib 
as  in  the  cases  aforesaid,  if  he  do 
suffer  the  distresses  to  be  ddirered 
according  to  the  hiw  and  custom  of 
the  realm ;  but  fihall  be  amerori 
as  hitherto  hath  been  used,  mi 
the  tenant  shall  recover  his  [di- 
mages  *]  against  him. 

*damagei/utty 


Didtea  for  Smi  4^ 


No.  XCVIL— 52  Hen.  IIL  Eng.  tf  Ir.  StaL  Atarlb.  c  2. 


Nullus  insuper  major  vel  minor 


Thoieonly 
•hallbedit* 

Mittofoouit    distrinrat  aliquem  ad  veniendum 
thejirrtodk!.^  ad  curiam  suam  qui  uou  sit  dc  foodo 

Uon  of  the  ,  ,-i     »  i- 

lord.  8uo,  aut  super  ipeum  [habeat'] 

jurisdiccionem  per  hundrednm  vel 
ballivam  que  sua  sit ;  nee  distric- 
ciones  faciat  extra  feodum  suum 
seu  locum  ubi  ballivam  [habeat^ 
sen  jurisdiccionem :  Et  qui  con- 
tra [fecerit^]  puniatur  eodem  mo- 
do  et  hoc  secundum  delicti  [quan- 
titatem  ^] 

I  non  babeat  21 S.  Colt :  Lib,  Scacc.  Xi 
MS.  Mawl.  277. 

s  non  haboAt,  MS.  Coti :  Lib.  Scacc.  X. 

'hoc  sUUitun  TeneriCy  MS.  Cotti  Lib. 
Scacc.  X. 

4  quaaUtatem,  et  etian  qualiUtam,  Co.    ' 


Moreover,  none,  of  wiiat  eslali 
soever  he  be,  shall  distrain  any  ttf  ' 
come  to  his  court,  which  is  not  of  I 
his  feei  or  upon  whom  he  hath  as  •. 
jurisdiction  by  reason  of  huniM  j 
or  [bailiwick ;  ^]  nor  shall  take  di^  \ 

m 

tresses  [out  of  the  fee  or  pbee 
where  ^  he  hath  [no]  bailiwick 
or  jurisdiction :  And  he  that  of* 
fendeth'  against  this  statute  shaB 
be  pumshed  in  like  manner,  aai 
that  according  to  the  quantitaf 
[and  quality]  of  die  trespass. 


^bailiwick  which  it  his 
I  -    >  without  hb  fe^  or  ia  plact 
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Now  XCVm^-.^  Mm.  III.  Eug.  f^ir.Stat.  Mar&.  c  9.  • 

Di»  Metb  aiquidem  fiu^iendk  ad  For  doing  suits  unto  courts  of  j^^^^^^ 

Am  magnatum  et  aBorum  do-  great  lords,  [or  of  meaner  per-  SStlSiS. 

inonim   ipsarum    curiarum    de  ^°®»  *]  ^^  henceforth  this  order  bydeedj*. 

tao  fie  obaerYandum  est,  seili.  *«»  ^e  observed ;  that  none  that  gj-X 

.        J       ,1  • .  _  is  mfeofled  by  deed  from  hence-  ^R"^*^ 

It  ^uod  wiUus  am  per  eartam  -   ,,     ^  „    /     ,.      .     »         ,    '"- 
J  ,.     .  3  *wth  «*«J1    l»  distrained  to  do 

sonatas  est  distrnMfatur  de  cetero        .      ^^  ^    ^i  ^    i>  i^-   i    j 

^^  auch  smt  to  the  court  of  ms  lord, 


J  hujusmodi  sectam  feciend^  ^^^^  ^  ^  ^p^^^^^^  ^^^ 
d  curiam  domini  sui  lusi  per  car-  thereto  by  the  fmn  of  his  deed  ; 
im  formam^  carte  sw  speeialiter  these  only  except,  whose  aiices*-^ 
■Mster  ad  sectam  lUam  fiusien-  tors  or  they  themselves  have  used 

I 

un:    Hiis  tamen  ezceptis  quo-  to  do  such  suit  before  the  first 

m  aotecesscvesi  vel  ipdmet  hu-  voyage  of  the  [said]  king  iBenryl 

modi  «oet»m  fkcmt  coMueva*  *^^  [^BrOian.^  ance  which  nine 

tttante  prknam tranfietadonem  *°    tlurty  years  ana  an  nali  are 

9  •      •  •    -■%  ^.       •  ^         nessed  [unto  the  ^  l&ne  thirt  these 

wmnregig m Britamiwm, a tem-  *^       •■  »     »^      . 

.  »    •      •     •  statutes  were  enacted.    likewise  MorMoin« 

ore  cuius  transiretacionis  elapsi  m        «      -  g*  _.x  ^^^^  •  •      wuiioat deed. 

^  ■      from  henemnrth  none  that  is  m-  uniMitiMy 

mt  trigUta  et  navem  aimi  et  ^^^^^  ,,4^^  j^  ^„   ^  ^^^ 

MdfetM  uniw  mnl  tempore  quo  jj^  ^  t^.  couquert,  or  [«ay«J 

^inummM  eonatitiiciMies  foeraot  otiwr  WMaent  feofimeot,  abaU  be 

itata    Et  dmfltter  nuUus  feof-  diatrainad  to  do  audi  euita,  ualeaa 

tm  nne.  oarta  a  tenpore  con-  he  or  his  anceaton.  used  to  do 

Wtaa  val  alio  antiqao  feo£^  it  before  the  said  [voyage.  <>]    And 

Hl»  aistriiigatitf  de  oelero  ad  *^  <h«t  are  infeofied  by  deed  to 

JMBOiB  K»tam  flunendam,  niai  ^'^  *  ^^'^^  "^**'  "  ^' C"^ 
IS  et  antecesBores  sui  earn  iacere 


tiBM. 


Moererunt  ante   transfretacio- 


>'«fiil  oAtn  the  hrth  9f  ike  oompti 

m  domini   r^:iB   aapradiotam.      xaiUte 

B  autem  per  eartam  pro  certo      ^fyen^ 

rvieioveluti  pro  libero  servido      iwf^e^tfffeurhrdtkekmgi 


•)  See  abo  c,  22,  Ante  No.  1.— This  tf<  9^  14  ars-ensctment  o£  tba43  Ben,  UL 
wifioiW} fint dsiiief.^See  I  Statutes <ff  the  JUtUmSandtt. 
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Nor 

bydeedata 

pecuaiaiyMr- 

vloelnttaiof 

all 


SottoreouiC 


tot  solidorum  annuatim  pro  omni 
servicio  solvendomm  feoflfati  Bunt, 
ad  sectam  vel  aliud  [ultra  ^]  for- 
mam  sui  feof&menti,  non  tenean- 
tur. 

Et  si  hereditas  aliqua  de  qua 
unica  secta  tantum  [debebatur^ 
ad  plures  heredes  participes  ejna- 
dem  hereditatis  devolvatur  ille  qui 
habet  eyneciam  ejusdem  heredita- 


vice^]  of  fM>  many  abillingB  by 
year,  to  be  [acquitted^  of  all  ser- 
vice, from  benceforth  sball  not  be 
bounden  to  sucb  suits,  or  other 
like,  contrary  unto  the  formr  of 
their  feoffinent. 

And  if  any  inheritance,  where- 
of but  one  suit  is  due,  descend 
unto  many  heirs,  [as  unto  psdroe- 
ners®]  whoso  hath  the  eldest  pert 
of  the  inheritance  shall  do  that 
one  suit  for  himself  and  his  fel- 


Thetanantt 
ramadr 
agalnittbe 
lord  diitniO' 
infforfuita 
not  due. 


tis  unicam  faciat  sectam  pro  se  et  l^^s,  and  the  other  co-heirs  shall 

_^.  ^  .       .1-       _^»  •        be    contributaries,    acoordinir  >  to 

particibus  sms,  et  alu  participes  ^^ 

sui  pro  porcione  sua  contribuant 

ad  sectam  illam  faciendam.   Simi* 

liter  si  plures  feofiati  fuerint  de 

hereditate  aliqua  de   qua    unica 

secta  [debebaiur  ^  dominus  feodi 

illius  unicam  inde  habeat  sectam, 
nee  poesit  de  hereditate  ilia  nisi 
unicam  sectam  exigere  sicut  prius 
fieri  consuevit.  Et  si  feoflfati  illi 
warantum  vel  medium  non  babe* 
ant  qui  eos  inde  acquietare  debeat 
tunc  omnes  feofiati  illi  contribu- 
ant  pro  porcione  sua  ad  sectam 
illam  faciendam. 

Si  autem  contingat  quod  domi- 
ni  curiarum  tenentes  sues  contra 
banc  provisionem  pro  hujusmodi 
secta  distrigant  tunc  ad  queremo- 
niam  tenencium  illorum  atthachi- 
entur  quod  ad  curiam  domini  regis 

'  contra,  Co* 

«  debcatur,  3iS.  Cm :  Lib.  Scao*  X*  i  Cq. 


their  portion,  for  doing  such  suit 
[And^  if  many  feoflees  be  sdsed 
of  an  inheritance,   whereof  but 
one  suit  is  due,  the  lord  of  the  fee 
shall  have  but  that  one  suit ;  and 
shall  not  exact  of  the  said  inhe-^ 
ritance  but  that  one  suit  as  hath 
been  used  to  be  done  before.  ,  And — 
if  those  feoffees  have  no  [war> 
rant^^]  or  mean,  which  ought  to-- 
acquit  them,  then  all  the  feoffees, 
according  to  their  portion,  shall 
be  contributaries  for  doing  [the 
suit  for  them. "] 

And  if  it  chance  that  the  lords 
of  the  [fee^  do  distrain  their 
tenants  for  such  suits,  contrary 
to  this  act,  then  at  the  complaint 
of  the  tenants,  the  lords  shall  be 
attached  to  appear  in  the  king^s 

*  the  free  iervice 
7  paid  inKeu 

*  parceners  of  the  same  inkeriiance 
fflikevfise 
***  Vfarrantor 
"  that  suit 
»  cornet 
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eeniant  ad  brevem  Slem  inde  res- 
ponsuri,  et  nnicam  habeant  esao- 
nium  81  fuerint  in  regno^  et  incon- 
tiiienti  deliberentur  averia  con- 
qaerenti  give  afie  districcidiieB  hac 
occadone  fiicte,  et  deGberata  re- 
naneant  donee  placitum  inde  in- 
to eoB  terminetur.  Et  si  domini 
corianun  qui  hujusmodi  diatriccv- 
WM  feoerint  ad  diem  ad  quern 
sUhachiati  fuerint  non  venerint, 
Td  diem  situ  datum  per  cssonimn 
ttn  obsermverint,  tunc  mandetur 
vieeoomiti  quod  eoa  ad  alium  diem 
^oiire  fadat ;  ad  quern  diem 
i  Don  venerint  mandetur  viceoo- 
nti  quod  distringat  eoe  per  [om- 
U^J  que  habeat  in  ballivn  sua 
ka  quod  Ticecomee  domino  regi 
mpondeat  de  [eutibua ;  *}  et  quod 
Ubeat  corpora  eorum  ad  certum 
&m  [prefigendum;^^  Ita  quod 
A  £e  iDo  non  venerint  pars  con- 
qoarens  eat  sine  £e,  et  averia  sive 
alie  [districcbnes^  deliberate  re- 
nsaeant,  donee  ipsi  domini  sec- 
lam  iDam  recuperaverint,  per  con- 
■deracionem  curie  donnni  reffs: 
Et  ceawnt  interim  dtstricciones 
hujusmodi,  salva  dominis  curia- 

^oiniiui  catalli,  Cb* 

4  ezitibus  dkd  haredisy  Co. 

f  pnrfigendum  coram  justicitrits,  Co. 

^  dislrictioiics  hac  occasione  facts,  Co, 


court  at  a  short  cby,  to  make  an^ 
swer  iheretO)  and  shall  have  but 
one  essoin    therein,    if   they  be 
within  the  realm;,  and  immedi- 
ately the  beasts  or  other  distresses 
taken  by  this  occasion,  shall  be 
delivered  to  tlie  plaintiff,  and  so 
shall  remain    until  the  [plea^ 
betwixt  them  be  determined.  And 
if  the  lordiB  of  the  courts  which 
took  [distresses'^]  come  not  at 
the  day  that  Hxey  were  attached; 
or  do  not  keep  the  day  given  to 
them  by  essoin  then  the  sheriff 
shall  bo  ccHnmanded  to  cause  them 
to  come  at  another  day;,  at  which 
day,  if  they  come  not,  then  ho 
shall  be  commanded  to  distrain 
them  by  all  Qheir  goods  and  chat- 
tels]   that    they    have   m   [the 
shir^  ^]  so  that  the  sheriff  shall 
answer  to  the  king  et-  the  issues 
[of  the^  said   inheritance;]  and 
that  he  have  their  bodies  [before 
our  justices]  at  a  certain  day  li-i 
mited ;  so  that  if  they  come  not 
at  that  day,  the  party  plaintiff 
shall  go  without   day,    and  his 
beasts,  or  other  distresses  [taken 
by  that  colour,]  riiall  remain  de^ 
livered,  until  ihe  same  lords  have 
recovered  the  same  suit  by  award 
of  the  king's  court:  And  in  the 
mean  time  such  distresses  shall 
cease;  saving  to  the  lords  of  the 

^3'pUa  thereqf 
i^  tuch  distretitt 
>^  All  bailiwick 


I 
O 
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rum  jur«  suo  de  sectis  iUis  per- 
qtiireodis  in  [fonnam'']  juriB  cum 
inde  loqui  voloerint. 

Et  cum  domini  ouriarBm  yeae-' 
lint  responsnri  oonquerentibus  de 
hnjusmodi  [districcionibos^  et 
super  hoc  conyincantur»  tunc  per 
consideracionem  [curie  ^  recupe« 
rent  versus  eos  conqiierientes 
dampna  sua  que  sustinueriDt  ocpa- 

^ifl^itaS'  ^io^^  diBtriocionis  prediete. 

withboidinff,       Qumli  antem  modo  si  tenentts 

their  duesuiU. 

post  banc  conBtitodonem  subtra- 
hant  dominie  suis  aeetas  quae  fa- 
cere  debent  et  quas  ante  tempus 
supradicte  transfretacionis  et  bac- 
tenus  foccre  consueverunt,  per 
eandem  justiciam  et  celeritatem 
quoad  dies  prefigendosi  et  distric- 
ciones  adjudicandas  eonsequaator 
domini  curiarum  justiciam  de  see- 
tis  illis  una  cum  ^hmpnis  sms, 
quemadmodnm  tcnentes  dampna 
sua  recuperant :  et  hoc  scilicet  de 
dampnis  recuperandis  intelligatur 
de  subtraccionibus  sibi  facUs  et 
non  de  subtraccionibus  &ctis  pre- 
decessoribuB  ipeorum:  verumpCa- 
men  domini  curiarum  versus  tc- 
nentes sues  seysinam  de  sectis  hu- 


»f«nii»,  AfS.  Coli'.  Lib,  X:  JRot.  aaus: 
Hot.  Pat, 

« tnmsgrcsaionibus,  MS,  Colt :  Lib,  Scac» 


X, 


9  curue  domini  rcgis^  Co* 


[court  ^^]  their  right  to  reoevtf 
those  suits  in  fyna  of  Uiw  wiMW 
th^y  willjBue  therefore* 

And  when  th^  lords  of  the 
courts  come  ip  to  answer  the 
plaintifis  of  such  [trespasses  ^J 
and  be  convict  thereupon;  then, 
by  award  of  the  [king's]  court, 
the  plaintifis  shall  recover  against 
them  the  damages  that  tliey  ha^'e 
sustained  by  occasion  of  the  kH 
distress. 

likewise  if  die  tenants,  aftcf 
tliis  act,  withdrawn  from  their 
[lord  such  suits  as  they  were 
wont'^  to  do^  and  which  [Aef 
did]  before  the  time  of  the  isid 
voyage  and  hitherto  [uaed^  to 
do ;  then  by  like  apeediiiea  4if 
jusliofp^    as  [be]  to   Umitinf  d 

di^ysaod  aw^nUngof  dMiMWM  ^ 
lords  of  the  [court  ^  shall  obtain 
justice  to  recover  their  suits,  viA 
th^ir  damiqpQs,  in  like  nMoiner  m 
the  tenants  should  recovf^r  thcin: 
And  this  recovering  of  damagsi 
must  be  understood  of  withdraw- 
ing from  themselves,  and  not  of 
withdrawing  from  their  ancestors: 
nevertheless,  the  lords  of  the 
[court  ^  shall  not  recover  sdnn 

'^  courts 

>7  distrestet 

■*  lordtt  nu'tx  which  thsy  amgki 

>9  the^  hmif  paeU 


Crap.  I.] 


DISTRfiSI^  ftc. 


107- 


jusmodi  reeitperiffe  non  potcnmt 
per  dafalteBi  [neat  nee  ImcteDus 
fieri  eonsiidvit^.  De  sectis  autcm 
que  ante  tempilB  predictiim  sab- 
tniete  faerunt,  cnrrat  lex  comma- 
nis  sieut  prius-currere  conenevit 

'®  »cut  hactenus  fieri  consucrit,  MS.  Cat : 
Lib.  Scacc*  X. 


of  sach  euitii  i^^akist  their  tenants 
by  delkalt,  [as  they  were  wont 
to  do  ^].  And  touching  suits  with- 
drawn before  the  time  aforo- 
mentioned,  let  the  common  low 
run  as  it  was  wont  beforetiine. 

*'  ai  that  hath  not  been  the  cuttom  here* 
tofore 


Distress  far  Heriots. 

No.  XCIX,— 10,  11  Car.  I.  Ir.  c.  18.  • 

Ai^  Act  restraining  the  abusive  Taking  and  Distrayning  for 

Herriots. 

{u  1*  *  Fornsmacfa  as  the  common  people  of  this  land  are  much  omrnoffta 

*  unpoverished  and  oppressed  by  sundry  persons,  pretending  herriots  Sg*3}feJ* 

*  to  be  due  unto  them,  npon  the  death  of  every  lessee,  or  tenant,  in  £^SaaSp, 

*  eases  whereas  by  the  lawes  of  this  realme  no  hcrriot  is  due  unto  ^^*^ 

*  them ;   for  reformation  whereof,  be  it  enacted that,'  If  any 

pemon  or  persons'  after  the  end  of  this  present  session  of  parlia- 
inetit(^)  shall  take,  levie,  seiaee  upon,  or  distraine  any  cattell,  or  other 
goods  wliatsoever,  upon  pretence  of  a  herriot,  whereas  by  the  lawes 
of  this  realme  no  herriot  is  due ;  that  in  aU  such  cases,  all  imd  every 
such  person  and  persons^  so  taking,  levying,  seising  npon,  or  dis- 
^ndaing  any  cattell,  or  other  goods,  shall  forfeit  and  lose  forty  shil- 
lings sterling  for  each   time  so  taking  levying,  seizing  upon,  or 
dhtisSqing  any  cattell,  or  other  goods,  and  over  that,  restore,  unto 
die  partie  grieved,  the  cattell,  or  other  goods  so  taken,  and  render 
Ub  treble  damages  in  any  suit  to  be  brought  by  him,  in  any  of  his 
Buyestiee  courts  for  the  same,  by  bill  or  plaint ;  and  the  one  moiety 
of  the  smd  forfeiture!  to  be  to  the  partie  grieved,  or  such  other  as 
vill  sue  for  the  same,  in  any  of  his  majesties  courts,  by  bill  6r  plaint, 
sad  the  ether  moiety  to  his  majesty,  his  beires  and  snccesscors.  Wherein 
no  protection,  essoine  or  wager  of  law  shall  be  admitted  or  allowed. 

(*)  TlitM  are  no  oorresponding  enactments  for  England* 
(»)  IStk  Jprii.  liiS. 


y 
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isiitactiioc  $•  2.  ^Provided  alwayes,  that,'  This  present  act,  or  any  thing 
rSdiS^'  ^^^^  contained,  doe  not  extend  to  any  person  or  penons  m  caae 
iSSi^^fJSfJ^  where  a  herriot  is  agreed  upon  betwixt  any  lessor  or  lessee^ 
gtg^h^  and  specially  reserved  by  writing;  neither  doe  extend  to  very  lord 
bdwieiiTwy  Tsry  tenant,  where  a  herriot  service,  or  a  herriot  custom  hath 
heretofore  been  accustomably  paid  or  doe  by  the  law. 


Several  Feudal  Tenures  and  Services  abolished. 
No.  C— 14,  15  Car.  II.  Ir.  c.  19-  12  Car.  IL  Eng.  e.  24. 

An  Act  \}  for  taking]  away  the  Court  of  Wards  V  tskeing] 
and  Liveries,  and  Tenures  m  Ccfntt  and  by  [•Knightt  Serrice  snd 
[•Kiught,  Service.]  ^^^^^^4^ 

hk    Mayssly  in   Uni 
§.  JL  ^  Whereas  it  hath  been  found  fay  former  tberecf.] 

m^M^ttae  < experience^  that  the  ['court]  of  wards  and  ['eovnrtB] 
^SsSS!}^  ^  liveries  and  tenures  by  knights  service  rither 


IV 


^(UiSS^  'of  the  king  or  [* otherwise]  or  by  knights  [^others] 

thcTMoitakcn  <  scrvico  th  ccqrite  or  soccage  m  capite  of  the 

'king  and    the  [^consequence  of]  the  same  [' consequents  upon] 

\[^been]   much   more  burthensome,  grievous  [^hsvebeen*] 

^  and  prejudicial  to  ['this]  kingdom  than  they  ['the] 

<have  been  beneficial  to  the  king; — ['be]  it  ['and   wheroas  once 

^  therefore  enacted, and  it  is  hereby  enact-  ^  intenniisiimof^ 

*ed,  ihat,'  The  court  of  wards  and  Uveries,  J^'^SL  the  fewer 
and  all  wardshqM,  liveries,  primer-seizins^  and  snd  twentyeth  day  of 
eusterlenuans^  values  and  forfeitures  of  ['mar-  i^^sftniorywhidiwasm 
riige,]  hy  r««OH  of  any  ["tenure.]  of  the  JJiS^'S  h£ 
king's  migesty  or  of  any  other  by  knights  ser-  dred  forty  sad  fife, 
vice,  and  all  mean  rates  and  all  other  gifts,  >n*ny  penons  have  by 
grants,  charges,  incident,  or  arisiiyf  for  or  by  ^J^SrSASl^ 
iMson  of  wardships,  liveries,  primer-seizinSf  or  held  by  knight  scrrlee, 

[}^-ausierlemainSf2  fa®  tak^n  away  and  discharged  whereupon  diverse 

quesdons  might  posn- 
Uy  arise  onlesse  some  seasonable  remedy  1m  taken  to  prevent  the  same ;  Bee} 

['mairiages]  ["'teniae]  l^^  auster-le-main^ 


^ 
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and^are  hereby  enacted-  to  be  taken  away  and 
twwty  foordi  dieoharged  from  the  T^tjiree  and  twentieth  day 

I  dK^huo^ed  ^  Q^**^  ^^^  thoutand  ox  hondred forty  one] ; 
q  any  law,  etatute,  customer  or  naage^  to  the  con- 

trary hereof  [^in  any]  wise  notwithatanding. 
[§•  2.]  And  that  all  fines  for  alienation^  ed- 
itions, tenure]  aure%  and  pardons  for  [}*  alienation,  tenures] 

by  homage,  and  all  chaiges,  incident,  or  arising 

tor  or  by  reason  of  wardship,  livery,  primer- 

9eizm,  or  outtertemainf  or  tenure  by  knights 

service,  escuage,  and  also  aidpurl^^filzjmarrierf 

[^and]  pur  JUr  JUz  ckioaUer^  and  all  other 

cfaaiges  incident  thereunto  be  likewise  taken 

ty  fonrth  day  away  and  discharged  from  die  said  [^  three  and 

kZ^  ft^  twentieth  day  c^  October  one  thousand  six  hun- 

I  ^^  dred  forty  one];  any  law,  statute,  customs  or 

usage  to  the  contrary  hereof  t^in  any]  wise 
notwithstanding. 

Q.  S.]  And  that  all  tenures  by  knights  ser- 
vice of  the  king  or  of  any  other  person,  and 
by  knights  service  in  oapUt  and  by  soccage 
iqiientt]  ta  coywfe  of  the  king,  and  the  fruits  and  [^con- 

sequence] thereof  happened  or  which  shall  or 
heresfier]         [*^may]  happen  or  arise  thereupon  or  thereby, 

be  taken  away  ["or]  dischaiged;  any  law,  sta- 
tute, custome  or  usage  to  the  contrary  hereof 
[*in  any]  wise  notwithstandi^og. 

[§.  4.]  And  all    tenures    of  any   honours^  And  «n  te. 
manors,    lands,    tenements   or  hereditaments,  totoftM n^ 
[''or]  any  estate  of  inheritance  at  the  common  ««««; 


law  held  either  of  die  king  or  of  any  other 
person  or  persons  bodies  politick  or  corporate 
are  hereby  enacted  to  be  turned  into  free  and 
,  ^T^  f  p  common  soccage  to  all  intente  and  purposes 
ene  thooBsad  ^^™  the  [^  three  and  twentieth  day  of  October 
red  forty  five]  one  thousand  six  hundred  forty  one],  and  shall 
ged]  be  so  construed  [^  and  adjudged] .  and  deemed 


no 


DtfftKBSSy  ft^ 


CttoM 


to  "be  from  the  sadd  ["(Iit«o  tOkd  twefoti^  chijr  .[^twenty-fburtlida; 
of  OeMer  one  fboimEiid  six  himdrod  forty  one]  ^*^^^J?2,?*? 
and  for  ever  [^hereafter]  turned  into  free  and  f^«  tWftJljf  1 
eomteon  ibodilge ;  any  lan^  statnte,  enstotne  tft 
usage  td  the  oontrarj  liereof  [^in  anyj  M/h»  [*"any] 
notwith>tnnding» 
[*Jf.  5.]  And  Aat  tlie  sltmeshan  for  erer  herc^  (^f.  ?.;] 
DMursadof  after  Stand  and  be  disebarged  of  all  tenure  hf 
<»•?«.      homage^  eBcnaf^e^-Tojages  royal  and  ehatgeirt  for 
tbe  samer  wardsMps  incident  to    tenure   by 
ktt^ts  service,  and  talnesf  tod  foffoitutes  of 
manrlage^   and  all  otJier  dlai^  hicidk»frt  toi 
[^'^Cenures^  by  knighttf  Service^  and  of  and  ftom  [» tenure] 
«tf*/«r  t«/«*]  «an*f,i:««.a}  «i*  fmr  JftW  ^jii^        C*&3 
JUg  efdwUier;  any  law  statute  puaage  or  ena-  r** £nxaaias  o#  asea 
tome]  to  tbe  contrary  in  any  wise  [^notwlUi*  [m  natwithstan&ig ; 
standing.^f  and  that  all  conTey 

ces  and  derises  of  i 
ttsanoml  haides  tsnannwiai  aad  beieditaaienti^  aoade  since  the  said  twe 
iirarth  of  JPebruarjf,  shall  be  expounded  to  be  of  such  effect  as  if  the  aa 
mannours  landes  tenements  and  nersditsments  bad  beene  then  held  and  c 
Ifaned  to  be  hcMen  in  free  aild  eonmioa  sbcnsge  onely,  any  law,  stati 
castome  er  asage  to  tha  dsatnury  bersof  tfay  wise  notwithstanding.] 

[§.  8,  •]  <  And  be  it  further  enacted ^fliat,^  [J.  4.] 

AUftitnnt*.  All  tenures  bereafler  to  be  created  by  the  kincr'a 
SSrVtaT'  i^^^y  ^'^  heirs  or  successors  upon  any  gifts 
or  grants  of  any  manors,  lands,  tenements,  or 
hereditaments  of  any  estate  of  inheritance  at 
the  common  law,  sball  be  [^and]  be  adju<]^ged  [^in  free  and  conn 
to  be  in  free  and  common  soccage  only  and  not  "<><5<*?*>  "^^  shall] 
by  r^  knights]  service  or  in  capUe^  and  shall  be  [^  knight] 
discharged  of  all  [^  wardships,]  value  and  for-  [^  wardship] 


than  be  In 


cage  only. 


('}  SS*  6  4i  7,  a  \2,  relate  to  tettMoentary  guardianihipt.  $$.  14,  4e««  to  ghMit 
guffitbutMpf  by  the  Lord  ChaucdUir,  &c. 

f  S^ofllie  JB^tM  aM  nepeals  the  83  Mttu  Till.  0.  46,  a  as  JZm.  VIIL  c.  SS  w 
Sad  ecSiUishtd  the  court  of  Wards.  $$•  S  &  9  oom^ond  with  $$.  6»  7  &  49  of 
Irish  act;  $$.  11,  &C.  take  away  punreyahces  and  proTtsions  for  thft  king's  Kdiwel 
aaa  5$.  14,  ac  prsvids  a  fiesmpCBse  to  Iht  cidwa  for  the  eoort  of  wards  aid  ttto  t8« 
ftc  abolished. 
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fintove  of  marpfi^t  lively,  primer  seigtMf  w^ 
V^SfpirJilfil  fgHawn^  Qi4^  f^tr  fi^r  fiisi^  dUva^ 

fita^  marrk^;  a«y  Inw  sMute  or  ireMrvatiM  lo 
[*any]  the  contrary  tlierfof  C^m  ttnyj  wkff  aoii^idhr 

•binding- 

r ^.  5.1  (i?  W  ^  ProvHte4  iwvertWflw  md  Ihr  k  «i«-  tui  «i  noi 

.  >  fot^  t^iit,^  Tbip  9^  or  any  tUmg  herem  ooih>  Jg5;j*j{j 

[•nor]  toia#d  fbiiU  not  take  away  [*«p]  be  (wofllnMd  SSf&flL 

to  talee  4way  any  rwta^  <mtain  heriotii,  (»)  iS^*^ 
gr  mnt^  of  <90ttrt(^)  b^Wogmg  or  tnrideDl  t»  SSor^dSi- 
my  fowier  tenure  ?w>nr  tamtt  ^WBjr  or  dteivd  j£J,5gJ«** 

[«>  aervices]  ^  yiMUm  of  tiui  aof,  f r  #iher  [^  aervioe]  inoi^ 

de^t  ^  l^elonguig  to  tenure  io  eommoa  aoccBgie 

[*  grow  due]  due  or  to  [^  grow]  to  the  king's  majesty  or  mean 

lords  or  other  private  person,  or  the  fealty,  and 
dirfreeeea^lnelifent  thereunto,  and  that  such 
relief  shall  be  paid  in  respect  of  such  rents  as 
is  paid  i^t  eoae  of  a  death  of  a  tenant  in  com- 
mon Boccage. 

CI-  fe]       l^rfvay!*]      [$•  ^^J  *  Provide  t*^iil«Q]  wd  be  it  enacted 

thai,'  A^y  thing  berfdn  oeiitokivd  shall  not  take 

away  nor  be  construed  to  take  away  any  fines  for 

<Miff^*«""  due  by  partiealBr  customs  of  particular 

manors  and  places,  other  than  fines  for  alienap- 

tions  of  lands  or  taiements  holden  immediately 

[^  in  eapiie']  of  ^^^  king  [^  in  capite^  or  knights  service.] 

[J.  7.]  t§.  11.-!-]  *  Provided  also  and  be  it  further 

[**  therem]  *  eijacted  that,'  This  net  or  gny  thing  [^  hfrein]  £5Jjg|2? 

contained  shall  not  take  away  or  be  conatmed  motSA 
to  take  away  tenures  in  /rankrolnmne^  or  to  ^SL  taL 
subject  them  to  any  greatisr  pr  ot^er  service^  ^^^^^ 
than  they  now  are ;  nor  to  alter  or  cliange  wy  J^SjJ^*^ 
tenure  by  cppy  of  court-roll,  or  any  services 
incident  thereunto;  nor  to  take  away  the  hono- 
rary seirvipes  of  grand  serjeapty,  other  than  ^ 
wardship)  marriage,  and  va]ue  of  forfeitiM*e  of 


^  6eeasiolieriots,ifiileKo.99. 

(»)  Sm  M  to  disticM  for  a|ic  iC  cooH,  JnU  Kow  m^ 
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Nor  total 
IMnge  any  ti- 
tle of  hoQor, 

0T  WnCP  9Bm 

mnrlMifttt/ 

dttorfttajOw 

iovdIilHmRcf 


marriagey  [*  «Mtuigai]»  ToyageB  royal,   l^  or]  [*•  e«cniga]     Cnd] 
other  [*  charge]  incideDt  to  tenure  by  knigfata  [*  chvgct] 
aerfiee,  and  other  than  aide  pur  Jiur  Jliz  chivd^ 
Uetj  and  aide  pur  i^JSts}  marner.  V^J^l 

[§.  IS.  *]  Provided  also  that  neither  this  act  [$.  10. J 
nor  any  thing  therein  c<mtained  shall  infringe 
or  hurt  any  title  of  honour,  foedal,  or  odier  by 
which  any  person  hath  or  may  have  right  to 
Bit  in  the  lords  house  of  parliament,  as  to  his 
or  their  title  of  honour  or  sitting  in  parliament, 
and  the  [®  privileges]  belonging  to  tliem  as 
peers;  this  act  or  any  thing  therein  contained 
to  the  contrary  in  any  wise  notwithstanding. 


[*prinledge] 


be  made  for 


rentiofM 
aadcUer 

wmwren  vot 
throe  f9tn 
vmnn  npeniy 
Tcenbitare 
thgiewton 
orafterwardi 
crealedL)— In 
/irfrMtfatin 
rase  of  rent 
chargev—In 
Xngptnd  a»  in 
caaeof  rent 
reserved  upon 


CHAPTER  IL 

FOR   WHAT   RENTS   AND  SERVICES,    AND    FOR    WHAT    APPORTION MEFT 

OF   RENT,   A   DISTRESS  MAY  BE  MADE. 

DMreu  far  Rents  Seek. 

No.  CL— 11  Jnnj  Ir.  c.  2,  §.  7.  4  Geo.  IL  Eng.  c.  2a 

$.5. 

§.  7.  ^  And  whereas  the  remedy  for  recovering 
*  rents-seek,  rents  of  assize,  and  chief  rents,  are 
'  te^us  and  difficult ;  be  it  therefore  enacted — 
'  that,'  From  and  aflter  the  L^five  and  twentieth  [>  24th   day    of  Jtm\ 
day  of  Marckf  which  shall  be  in  the  year  of  1731] 
our  Lord  1712]  all  and  every  person  or  per- 
sons, bodies  politick  and  corporate,  shall  and 
may  have  the  Uke  remedy  by  distress,  and  by 
impounding  and  selling  the  same,  in  cases  of 
[*  rent-seek],  rents  of  assize,  and  chief  rents,  [*  rents  seek] 
which  have  been  duly  answered  or  paid  for  the 


(*)  Set  AtUB  p.  110^  nott  (*). 
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space  of  three  years  within  the  space  of  twenty 
years  before  the  first  day  of  this  present  session 
of  parliament  (*)  or  shall  be  hereafter  created, 

ent  reBenred  upon  as  in  case  of  [^  rent  charges;]  any  law  or  usage 

^0  to  the  contrary  notwithstanding. 


tress  far  douhle  Rent  against  a  Teiumt  not  delivering  up  Possession 
according  to  Notice  to  Quit  given  by  him* 

Geo.  IL  Eng.  c.  19.  No.  CIL— 15  Geo.  11.  Ir.  c.  8.  §.  9. 

$.  la 

§.9.   *And   whereas    great  inconveniencies  whoeato. 
^  hate  happened,  and  may  happen,  to  landlords  See,  (in/r»^ 
^  whose  tenants  have  power  to  determine  their  vritinjgoriii« 

*  leases  by  giving  notice  to  quit  the  premises  SS'^SSjJSS. 

*  by  them  holden,  and  yet  re{using  to  deliver  pMrioL'So 

*  up  the  possession  when  the  landlord    hath  levyaadnS- 

^  ^  Tcr  double 

^  agreed  with  another  tenant  for  the  same ;  be  Jg\£|J^ 

<  it  enacted that,'  From  and  after  the  ssdd  ^SSwS? 

Ith  day   of  June  ^  *«*  ^Y  ^^  ^^V  I'^^^.S,]  in  case  any  tenant  or 
^0  ['tenants  having   power  to    determine    their 

fiiants]  leases  by  giving  notice  to  quit  the  premises  by 

)tice]  them  holden,]  shall  give  [^notice  in  writing] 

of  his,  her,  or  their  intention  to  quit  the  pre- 
mises by  him,  her,  or  them  holden,  at  a  time 
mentioned  in  such  notice,  and  shall  not  accord- 
ingly deliver  up  the  possession  thereof  at  the 
time  in  such  notice  contained,  that  then  the 
said  tenant  or  tenants,  his,  her,  or  their  execu- 
enceforward]  tors  or  administrators,  shall  from  [^  thenceforth] 

pay  to  the  landlord  or  landlords,  lessor  or  les- 
sors, double  the  rent  or  sum  which  he,  she,  or 
they  should  otherwise  have  pud ;  to  be  levied, 
Q^n  sued  for,  and  recovered  at  the  same  [^  times] 

and  in  the  same  manner,  as  the  single  rent  or 


In  Ireland  the  Session  commenced  on  the  9th  Jtt/y,  1711,  0.  S.  and  is  properly  th« 
aoi  11  4m*    In  En^nd  the  Seadon  bcfm  81ft  Jan.  1790^  1731,  0.  S, 


'I 


aii 
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mxa^  befora  the  givbig  iudk  notfee^  could  be 
levied,  raed  for;  or  recovered  t  'sod  mkh  doable 
rent  or  0am  shall  contiiiiie  to  be  peid  dbring  all 
4he  tinie  such  tenant  or  tenants  shall  continue 
in  possession  aforesaid.  (*) 


IHstrem  [in  Irdand)  fir  an  ApportionmaU  <f  Beni  io  the  Beprm 

tives(^a  Landlord^  Tenant  fir  Life. 


BMn[i 
•ourntora 
pvopoition 
eicrMr;nid, 
In  IrdoML 
nwjcfiitnim 
•IbrttwMmeM 
.Ailty  aibe^r 

might  nm^e 

-dOMiflMluMl 

4Mtlhr«dthe 

•diy  on  which 

th»imtWM 


[^  administrators^ 


-  Ko.  cm— 23,  24  Geo.  IIL  Ir.  c.  46,  §.  1.      11  Geo.IL  Et^.t 

§.  15. 

;{^An  Ad  for  die  A{qN>rtionmGnt,  and  more  [.'$•  i^-And  whei 
^easjr  ReeoYsrjr  of  Rents  in  certain  Cases. 

$•  L  '^  Whereas]  where  any  lessor  or  landlord 
having  only  an  estate  for  life  in  the  lands,  tene- 
ments, [*  hereditaments,  or  premisses]  demised,  [<  or  hereditamen 
happens  to  die  before,  or  on  the  day  on  which 
any  rent  is  reserved  or  made  payable,  such 
rent  or  any  part  thereof  is  not  by  law  re- 
coverable by  the  executors,  or  ['administra- 
tors or  assigns]  of  such  lessor  ox  landlord,  nor 
is  the  person  in  reversion  entitled  thereto,  any 
other  than  for  the  use  and  occupation  of  such 
lands,  tenements,  [^  hereditaments  or  premis- 
sei^]  from  the  death  of  [^  such]  tenant  for  life,  of 
which  advantage  hath  been  often  taken  by  the 
[^tenants  and  under  tenants  respectively  of  [^ under  tenants] 
the  premisses,]  who  thereby  avoid  paying  any 
thing  for  the  same ;  for  remedy  [7  thereof]  be 
it  enacted ^that,'  F|rom  and  after  the  24th 

day  of  June  [*  1784]  where  any  tenant  for  life  [•  1738] 

shall  happen  to  die  before  or  on  the  day  on 

which  any  rent  p  was  or  shall  be]  reserved  or 

made  payable  npon  any  demise  or  lease  of  any 


[*  or  hereditament 
C  the] 


[^  whereof] 


[•was] 


(*)  M^  ^  ^MliMi  fofTtpn  iacupudiynit  or.  oUitr  penalty  iof  bv«niiig  tfia 

Aoc of  landf  demised,— 8m  the  17  Geo.//.  i>«  c.  10b  S*  5,  Pott,  title  •  CitiI  F^roceed 
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'      I  f 

f  1 


•V    1 


mimed]    :      .  aeB]  which  r^Bhull  detemdnfi]  m  the  death 
hxuu^inxoaj     f^9^  tenant  for  Jtife,  jOiatihe  cqcecutera,  £^,adliii- 

nistraton^  or  aevgns}.  of  each  tenant  fur  ili^^V 
n  actioB^oo  the.  ehaUf^nd  may,  [^^ either  by  action  q^:4e]t^t,  or^ 

by  action  on  the  case,  as  fqr  Ihe  nee  and  oee^; 

pation  of  the  said  brnds,  tenement^  )Mflrc)f^t%^, 
md  fimn  snch-  m^nts  or  premisses,]  recover  [^^  from  tiie  peofmap^ 
Boant  or  under-  or  t^iants^  under  lenant  or  upd^ir tenants  tjkef^* 

day  on  whic]|i  [^f  the  said;  iip9lO  was  made  pay-n 
I  able,  th^  wh<Jei  «r  if  before  sndk  dajv  thpnr  a^ 

Bsme]  ^     .        properties  of  such  r^nt,  according  tfv  t)i^<ti|Mr 
]    ^.  u  .  such  tenwt  for  life  live^  of  Hm  h^  .V^yj^^' 

half  year,]  quarter  of  a  year,  or  other,  time  w: 

which  the  said  rent  was  growinj^tdue*:  i^itfore-: 

said,  nn^dng  all  just  allowances  ar  a  p^opor- 

ectively.]  tionable  part  thereof  [*^  respectively ;  and  that 

it  shall  be  lawful  for  the  executory,  administra- 
tors, or  assigns  of  such  tenant  for  Hfo  to  dis- 
train for  such  rent  or  proportionable  sent  aa 
fully  as  such  tenant  for  life,  or  his  assigns,  might 
ha?e  done  jf  such  tenant  for  life  had  out-lived' 
the  day  on  which  the  sud  rent  was  made  pay- 
able.] 


sr  (in  Irdand)  Jbr  an  ApporSonmait  (f  BJM  to  a  Lcmih^^ 

who  demi9e9  fir  lAfi* 

No.  CrV.— 23,  24  Geo.  III.  Ir.  c.  46,  f.  2. » 

*  ■•       .       * 

'And  be  it  further  enacted that,^  From  and  afler  the  ihhdm^ 

Ith  day  of  June  1784,  where  any  person  or  persons  seised  of  an  gljJJSSJJJ 
in  fee,  or  of  a  lesser  estate  of  freehold  in  any  lands,  tenements,  %mSSII^ 
taments  or  premisses,  hath  or  have  demised,  or  shall  demise  uSmtlip^ 
De,  or  any  of  them,  for  one  or  mcnre  fife  or  lives,  and  such  Moaor  ^' 

(*)  Then  are  no  oorrespondiDg  cnactmciiU  for  EngtanA* 
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ingnwyiteo.  demise  ahall  detemnne  by  the  death  or  fidlure  of  sneh  life  or  livee 

▼er  a  nnpofu  * 

^lii^dto.  before  the  day  on  which  the  rent  is  made  payable,  the  said  person  or 
S^Mi^y  persons  having  made,  or  making  snch  demise,  shall  and  may  recover 
iMTedooefor  from  the  tenant  or  tenants,  nnder-tenant  or  nnder-tenants  respec 

the  whole  of  ^         ' 

^cSSiim  ti^T)  o^  ^®  ^^  lands,  tenements,  hereditaments,  or  prenusses,  or 
tomm^  their  respective  heirs,  executors,  administrators,  or  assigns,  either  by 
action  of  debt,  or  by  action  t>n  the  case,  as  for  the  use  and  occupation 
of  the  said  lands,  tenements,  hereditaments  or  premisses,  a  propor- 
tionable part  of  such  rent,  according  to  the  time  such  life  or  lives  was 
or  were  in  being  of  the  last  year,  half-year,  quarter  of  a  year,  or 
other  time  in  which  the  said  rent  was  growing  due  as  aforesaid, 
making  all  just  allowances,  or  a  proportionable  part  thereof  respec- 
tively; and  that  it  shall  be  lawful  for  the  said  person  or  persons 
having  made,  or  making  such  demise  to  distrain  for  such  proportion-^ 
able  part  of  the  said  rent,  as  fully  as  he  or  they  might  have  done  for 
the  whole  of  such  rent,  if  the  life  or  lives,  by  the  failure  of  whom 
such  denuse  was  determined,  had  been  in  full  life.  (*) 


Apporttoo-  (*)  By  the  18  Edw.  L  Eng,  j*  Ir,  ttat.  1.   VeUm.  S.  Quia  Emptoret  Terrarum,  e.  2, 

vamU  Ante  No.  15,  where  a  part  of  lands  it  sold  to  be  holden  in  fee  simple  the  feoflF^  shall  hold 

of  the  chief  lord,  charged  with  so  much  sendee  as  ought  to  pertain  to  him  for  that  parcel 

according  to  the  quantity  of  the  land  sold ;  and  the  feoffor  shall  cease  to  be  answerable 

for  so  much. 

mibeisen  an  '  With  respect  to  the  right  of  distress  where  a  tenure  intenrenes  between  the  landlord  and 
nadcftcMoU  occupying  tenant, — See  the  13  Edw.  J,  Eng.  i  Jr.  sft.  J,  Westm.  %  c.  9.  the  case  of 
lord,  mesne  and  tenant,  and  the  process  given  on  the  writ  of  mesne  where  the  tenant  is 
dbtrained,  and  the  mesne  will  not  answer  the  services  due  to  the  lord.— See  also  the  56  Geo, 
IJL  Ir.  c.  88,  §§.  16  &  17,  Post,  title  «  The  Tenant's  Remedies,*  the  remedy  by  civil  bill 
where  the  under-tenant  is  distrained  by  the  head  landlord,  after  he  has  paid  his  rent  to 
his  immediate  landlord. — And  see  the  7  Geo.  IV,  Ir.  c.  29,  §§.  5-8,  jfnte  No.  ^ 
whereby  the  landlord  who  has  consented  to  a  subletting^  is  deprived  of  the  right  of 
distress  against  the  sublessee,  in  certain  cases. 

Main  and  By  the  40  Geo.  Ill,  Ir,  c.  71,  §.  10,  it  is  provided  that,  every  person  compellable  by 

fcacsi.  that  act  to  repair  mears  or  fences,  or  to  pay  for  the  same,  who  shall  be  onfy  tenant  at  viUf 

or  tufferancct  may  deduct  out  of  the  rent  due  to  his  landlord  what  he  shjdl  have  so  hud 

out,  or  paidf  proving  the  amount  on  oath  before  a  J.  P. 
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CHAPTER  III. 


HTHAT  BIGHT,   OR  BY  WHAT  TITLE  A  DI8TBE88  HAT  BE  »(ADE. 


By  Becoverora  against  'FreeMderSy  ^. 


m.   VIIL  Eng.  No  CV.— 38  Hen.  VIII.  Ir.  Sess.  1.  e.  I^  §§.  1 
«,  $^  1  «i  8.  §-2,  ptot  A. 


laete  for  AdroB> 


their] 


] 
moan] 


I  seid] 


i  same] 


['  An  Act  for  Attoumeinento.'  *] 

'.  * 

L  h  ^  Whereas  diverse,  aa  well  noUemen  as  ThtiwDirffor 

majdytnla 

other  the  king's  subjects,  have  suffered  reco*  ISSmmA 


vleries  against  them,  [^and]  divers  their  man*  ^SSSt 
nours,  lordships,  lands,  and  tenements,  for  the  aSSS^ 
performance  6f  thmr  wills,  or  for  the  suretie  ^<»  ^^  *•- 
of  their  wives  joynters,  or  for  the  joynter  JlJe^SSf  ir 
[^of]  sonnes  and  heyres  apparent,  and  their  SSdMCbm 
wives,  or  [^for]  any  other  person  or  persons 
according  to  their  oovenants  and  agreements; 
and  those 'persons,  that  so  have  recovered  the 
said  mannours,  by  the  course  of  the  common 
law  had  [^not]  remedies  nor  may  have,  to 
oompell  the  [^  fermour],  fredtolders,  and  te- 
nants, which  held  of  the  same  manors  by 
rents,  tervieee,  or  cuHtomes  to  attome(*)  to 
them,  nor  could  by  the  order  of  the  law  attaine 
to  17  the]  rents,  services,  or  customes,  if  they 
were  denied,  by  distresse  or  (^)  action,  with- 
out Ihey  could  once  attaine  to  the  possession 
of  [^  the]  rents,  services,  and  customes,  by  pay- 
ing or  doing  the  said  rents,  services,  or  cus- 
tomes by  the  same  freeholders,  fermours,  and 
tenants,  which  to  doe  divers  and  many  of 
them  have  oftentimes  reiiised,  and  yet  docf,  to 


..**.•■•  •     • 

And  tee  now  as  to  attorament,  Ante  Nos.  1^  &  20. 

*  or,*  b  npl  on  Um, Boll  nor  in  Uie  Original  of  Um  EngUtiKt^  tboi^  nr  dw  PwiMted 


us  BiBTttSSai-^:  j[JM 

*  the  great  ofience  and  charge  of  their  con- 

f 

*  science,  not  onely  to  the  cErinheritancTe  of 
^  the  said  recoverer,  but  also  in  breaking  of 
'  the  last  wills  of  them  against  whom  such 

*  [^recoveries]  is  had,  and  also  to  the  disinhe-  [^recoveiey] 
^ritance  of  the  said  [^^  husbands,  wives,  and]  [^^  hnsbond  wyfe « 

*  other,  to  whose  use  the  same  ["recoveries]  ["recovery] 

*  was  [^so  had];  also  if  there  were  any  advow-  [^laul^l 
'  son  appendant  to  any  of  the  said  mannours,  the 

^  same  advowson  had  fSidlen  voidf  and  aatranger 
<  had  presented,  the  said  reooverers,  nor  they 
'  to  whoM  iuk  (hef  same  [^^reooverie  ib/bs]  had,  ["recoveries  was 

*  had  no  rtMh/Befor  the  same  distdrbdihiSK^  Md 
^  sometLA^ 'thMby  they  have  been  dirffffae^ 
•rited.   

[§.  80  *  Bee  itther^We  enacted    ■■  thafe,^  Thd  [$  2.] 
recovereite  In  idl  such  recoveries,   their'  hMrs 
and  (*)  ainigne^  nuky  from  henceforth  dntrain  for 
the  [}^  said]  reltts,  s^jhrices,  and  customes  Mrbelng  [  i*  foraeid  1 
due  and  uki^idci,  ^nd  m6ke  avoinrie  or  justifie 
the  same,  as  those  persons  against  whom  die 
said  redoverie  [^'i^s  had]*  should  havii-  dona  if  [i^  is  <"] 
the  said  recoverie  had  not  [^®beeiie]'hiid;  and  ['^bes] 
also  have  like  remedie  fof  the  [^^  reooVeifie]lof  Ihe  [^^  recoveryng] 
said  [^tent,]  services,  and  customes  by  avowries  ["  rentes] 
and  also  [}^guare  impeidU]  for  the  saki  advow-  [i^a  ^uare  impu 
son,  if  any  disturbance  bee  made,  as  'thosb 
persons  i^inst  whom  the  ^d  retfo verier  were 
had,  might  or  should-  have-  had, 'by  the;  eoinrs^ 
of  the  ronittioii  laWe  afore  the  said  rec6terie}f 
wiy  such  [^  rent, J  serviceb,'or  custom^  had  [« rentes] 
been  denied  them,  i^'any  sudi  disturbance 
[^had,  bee  hsid],  b  theif  timeft.  {^)  [""^  had  bene  had; 

(*)  *«iid*  i« errooeoutly  repeated  iii4h«  Ait4  act.' 

(^)  See  §.  3.  Pan  B.  of  the  IrUh  act,  and  $.  9.  of  the  En^iah  aet,  wUdi  givec 
atimant%  PoU. 

(')  'husbond  wiffeeand,^  0.  *biMfaaiidi and  wiTCtand'  Frmted  Copies. 

(4)<ioha4*0.    • 

(•)  « were'  PrmUd  Copies.  (•)  •  been'  Prinied  O^wt. 

l^)FrinUdCdpksi  not  oa  the  RoU  Bor  in  a  (*)  fsort  MafidiKr  iVMcciC 
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[*  An  Act  for  Reooyerie  in  a 


"    By  BjKotomjTt  affaind  Termars. 
Vni.  Eng.  No  CVI.-i^  Hen;  VIU.  Ir.  Sess.  h  e.  11.  8.  1. 

J.  1,  2,  8.  . 

te  dntr  Tth 
Mr  terme  of 
refalcySofo^ 
)  onlie,  reco- 
■nd  nriidiB  by 
loures  to  the 
of  the  saide 
terestes.]. 


'  /. 


Hitee] 


] 


Leases.] 

fh  *  Where  afore  this  time  diverae  persons 
have  made  leases  of  their  maimoiir%  landes,  te- 
nements, and  other  hereditaments;  sometime  by 
their  indenturas  and  sometime  wit)iout  ['  writ- 
ii>S>]  .^.o!^^,  persons  for  terme  of  yeares, 
taking  of  tiiem  great  fines  for  [^  their]  incomes 
of  tiie  same  leases ;  and  after,  the  same  lesa- 
onrs  theif  heyres  or  asifignes^jl^ye  q^ised  and 
suffered  recoyeries  to  Jbe  had  against  tlienu  in 
the  court  of. our  soyer^igne  lord  .^  lung, 
and  in  other  lor<^  .[^courts  within  this  land! 
upon  fain^  and  uptrue  tities  by  craft  [^and] 
coyin,  to  put  the  said  termo^r8  from  their 
saide  termes,  and  after  such  recoyeries  had, 
the  same  [^  recoyerers]  by  reason  of  such 
recoyeries  and.  [7  judgment^  haye  entred  into 
the  same  mannonrs,  landes,  tenements,  and 
other  hereditaments,  so  to  ferme  letten,  and 
thereof  haye  expulsed  the  said  farmours, 
contrary  to  [^ their]. s^d  leafes,  eoyenaunts, 
and  agreements  {  and  because  i^  was  doubted  to 
some  persons,  whether  the  said  termours 
might  (alsifie  such  recoyeries  or  not;  [^be]  it 
therefore  enacted— that,'  All  such  ter- 
mours shall  and  may  falsifie  for  his  terme  onely 
such  recoyeries,  as  well  heretofore  hadde  as 
hereafter  to  bee  had,  in  such  wise  and  forme  as 
a  tenaunt  of  a  freehold  shall  and  may  doe  by  tiie 
course  of  the  common  lawe,  where  such  tenaunt 
of  freehold  was  neyther  priyienor  [^  parte] 


(COOTcrerii*  Printed  Copies^ 


(^)  'PVty,*  Printed  Copiet. 
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to  the  same  recoverie :  ["  and]  that  the  same  ["  §•  S.  And") 
["  termours,]  their  ezeeatoTB  and  aangnes,  npt-  I^tcrmeB  «3 
withstanding  such  recoTories  so  had,  shall  re- 
tain, Mde,'  and  enjoy  ["the]  said  teraie%  ao-  [" their], 
cording  to  their  said  leases,  against  all  such  ; 

Qi4  recoverers,]  their  heirs  ^lud  assignea,  a^*  they  [^^  recoreres  ^] 
should  or  might  have  done  against  the  said 
ieasoni,  if  such  recoverie  had  not  [^beene]  t**be] 

itMomon     had,  ne  suffered;  and  that,  The  same[^^reco-  [^^recoverer'l 

tjk*  iwMdy    verers,]  their  heires  and  assignes,  after  such 


recoverie  so  had,  shall  have  like  remedie  against 
toon^Siit  the  said  [^^  termers,]  their  executor^  and  as-  [I'termee^] 
tiieraoomy  wnes  by  avowrie,  or  action  of  debt,  for  the 

CMS  IMCb0Mi 

^^  rentes  and  services  reserved  upon  the  same 

liteses  being  due  after  the  same  [^recoveries,]  [^^recoverens] 
and  also  like  [^action]  against  thiem  for  wast  [^accioDs] 
done  citer  the  same  [^recoveries]  so  had,  in  [^ recoverere 'j 
like  manner  and  fourme  as  the  said  leasers 
«hould  or  might  have  had  if  the  same  ['^reco-  [^^  recoverers  <] 
verics]  had  never  [*  beene]  had.  (* )  [*  be] 


By  the  Executors^  jpc.  qf  Tenanis  in  Fee,  8fc.  far  Rent  due  ai  tie  death 

(tf  their  Testators^  Sfc. 

No.  CVIL— 10  Car.  I.  Ir.  Sees.  2,  c.  5,  J.  L     32  Hen.  VIII.  Eng. 

c.  87,  §.  1. 

pAn  Act  for  the  Recovery  of  Arrearages  of  [' For  recovering  of  Ar- 

Rents  by  Executors  of  Tenant  in  Fee  Sim-  ^eng^  by  Executoure 
.        .  and  Aammistratoara.] 

Tbeexecuton      (.  L  '  FoTasmuch  as  bv  tlic  order  of  the  com- 

and  adminis.  *  ^ 

BuSTinfet     *  ^^^  '*^>  ^^^  executors  [* or]  administrators  [^ and] 


(*)  tcrmen,  Printed  Copies. 

(•)  recoreren  Printed  Copiei. 

(')  termers.  Printed  Copies. 
..   (■)  recoreries*  Printed  Copies. 

(^)  $•  2.  of  the  Irish  act,  (§.  4.  of  the  English  act)  gives  to  persons  having  or  eniitln\ 
to  hare  landi  in  execution  under  statute  staple^  statute  merchant,  or  degit^  like  remdlj  \»y 
&lsifyipg  reoofcries  as  ii  abore  profided  for  the  lease  for  term  of  j^m. 
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C^  rente  chareigpi  rente 
seckes^j 


[^  teetalovr] 
[^  personne] 


['  or  fee  fermet] 

% 

[*demayne^] 


[» their] 
['''snche^] 


l^'testatonrs] 


I"  fee  fermeB] 


of  tenants  in  fee^mplo^  tenants  in  feo-tayk^  ;Stfi2Jf  ^^ 
and  t^ciants  for  tearm  of  [^  lives]  of  rents  J?^i£Sg? 
senrioes,  [^  rents  charges,  rents  seckes,]  and 
fee  farms,  have  no  remedy  to  recover  sodi 
arrerages  of  the  said  rents  or  fee  farmea,  as 
were  due  mito  their  testators  in  their  lives, 
nor' yet  tbeiheires  of  such  [^testators]  nor  any 
[^persons]  having  the  reversion' of. his  estate 
after  his  decease,  may  distraine  or  have  any 
lawM  actba  to  W  any  «ach  ^rerages  of 
rents,  [7  or  of  the  feo-furms]  due  unto  him  in 
^is  life,  as  is  aforesaid,  by  reason  wheriDof  the 
tenailts  of  the  [^demeasne]  of  such  lands, 
taiements,  or  hereditaments,  out  of  tfie  ivhid» 
sudi  rents  were  due  and  payable.  Who  of 
right  ought  to  pay  [^the]  rents  and  farms 
£^at  such]  dayes  and  tearmes  as  they  were 
due,  doe  many  times  keep,  h<dd,  and  retaine, 
such  arrerages  in  ther  ^>wne  hands,*  so  that 
the  executors  and  administrators  of  the  per- 
sons to  whom  such  rents  or  fee-farms  were 
due,  cannot  have  or  come  by  the  said  arrera- 
ges of  the  same,  towards  the  payment  of  the 
debts  and  performance  of  the  wilt  of  tbe  said 
["  testator] ;  for  remedy  whereof,  be  it  en- 
acted  ^tliat,'  The  executors  and  administra- 
tors of  every  such  person  or  persons,  unto 
whom  any  such  rent  or  fee-farme  is  or  shall  be 
due,  and  not  paid  at  the  time  of  his  death,  shall 
and  may  have  an  action  of  debt'  for  all  such 
arrerages  against  the  tenant  or  tenants,  that 
ought  to  have  paid  the  s^d  rent  or  [^fee-farme] 
so  being  behind  in  the  life  of  their  testator,  or 
against  the  executors  and  administrators  of  the 
said  tenants.    And  also  furthermore,  it  shall  be 


O '}ih,*  Printttd  Copia. 

M  *rtiA  charge^  itsti  mdoh*  FrbUed  Copiet. 

6 


(*)  <dtineaiie'  O. 
O'aUetuchc^*  (K 


tigjg  DISTRESS,  tic.  IBook  I. 


and  nay  dk.  Ifliwful  to  everV  sach  ezecutor  aind  adnunutrstor 

tnin'fcr  not  .  « 

iduetofueh     of  any  such  person  or  persons  unto  whom 


tciunti  at 


SS"^'**  8wcl*  'c^*  ^r  fee-farme  ["  shall  be]  due  and  not  [u  jg  ^r  shalbe] 
j;^^'^    paid  at  the  time  of  his  death,  as  is  aforesaid, 
whoougbtto  to  distraine  for  the  arrera^es  of  all  such  rents 

hare  pcdd  th*  . 

Ro^or^^y  and  [^^fee-fiirme]  upon  the  lands,  tenements,  p^feefennes] 
S^*1he   and  other  [^  hereditaments]  which  were  charg-  [15  thereditameiitiii  *^] 
^m^SS£^    ed  with  the  payment  of  such  re&ts  or  fee-fiurmes, 
^"'^^  and  chai^eable  to  the  distresse  of  the  said  tes- 
tator so    long   as  the  said  lands,  tenements 
[^^or]  hereditaments,  continue,   remaine,  and  [  ^^  or  other  <^] 
be  in  the  sdsin  or  possession  of  the  said  tenant 
in  [^^  dcmeasne]   who  ought   immediately    to  [*Meniaine«] 
have  paid  the  said  rent  or  fee-fiEtrme,  so  being 
behind  -to  the  said  testator  in  -his  life,  or  in  the 
seison  or  possesnon  of  any  other  person  or  per- 
sons claiming  the  said  lands,  tenements  and 
hereditaments,  onely  by  and  from  the  [}^  same]  [^^flaid  ^} 
tenant,  by  purchase,  gift,  or  descent,  in  like 
manner  and  form  as  their  said  testatour  might 
or  ought  to  have  done  in  his  life  time ;  and  the 
sfdd  executors  and  administrators  shall  for  the 
same  distresse  lawfully    make   avowry   upon 
their  matter  aforesaid 


Exteptioo  (in      [§•  2.  Provided  alway,  that  this  acte  or  any  thing  tberin  conteynid, 
act)  M  to  nun.  shall  uot  extend  to  anny  suche  manour,  lordeship,  or  dominion  ia 

on  in  Waietf  * 

M^^theMtf.  Wales,  or  in  the  Marchesof  the  same,  wherof  thinhabitauntis  have 
used  tyme  out  the  mynd  of  manne  to  pay  unto  everie  lorde,  or  owner 
of  suche  lordshippe,  manour,  or  dominion,  at  his  or  their  first  entree 
into  the  same,  anny  somme  or  sommes  of  money,  for  the  redemptien 
and  discharge  of  all  duetyes,  forfaictures,  and  penalities,  wherewith 
the  said  inhabitauntis  were  chargeable  to  any  of  their  said  lordes 
auncestours,  or  predecessours  bifore  his  said  entre:] 


moocT. 


(*)  i.  e.  <tbe  hereditaQienU,*  the  Printed  Copies,  bead,  'hereditaments.' 

(t)  So  in  0.  <  other*  is  not  on  the  Boll,  nor  in  the  Prinied  Copies. 

(')  '  demeane'  0.  (i>)  <  sunc^*  Prmitd  Copies. 


J 
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f  HuAcmd  seized  in  Bight  qf  his  Wife,  after  her  Death,  for  Benf 

due  in  her  Life. 

kune  Statute;  ^  B.  No.  CVIIL— Senwc  Statute,  §.  2. 

i'  3.]  [1 2.1  <  And  further  be  it  enacted that'  If  hucImumi  bar. 

ing  in  right  of 

any  man  which  now  hath  or  hereafW  shall  ^^^J^^ 
have  in  the  riglit  of  hie  wife,  any  estate  in  fee-  SJ^i^cm. 
simple,  fee-tayle,  or  for  tearm  of  life,  of  or  taha&S' 
in  any  rents  or  fee-fiurmes^  and  the  same  rents  ^°^^^^ 
or  fee-£u*m8  now  be  or  hereafter  shall  be-  due 
behind  and  unpaid  in  the  said  wife's  life,  then 
the  said  husband  after  the  death  of  his- said  mdmqrdic 

tndnfbrtbe  • 

wife,  his  executors,  and  administrators,  shall  Jl^uf^^ 
have  an  action  of  debt  for  the  said  arrearages  h£d  Sera^vt 

be  J       [^demeanc]   against  [^his]  tenant  of  the  [^demeasne]  that  ^'* 

ought  to  have  paid  the  same,  his  executors,  0r 
.administrators;  and  also  the  said  husband,  after 
the  death  of  his  said  wife,  may  distraine  for  the 
said  arrerages,  in  like  manner   and   forme  as  / 

he  might  have  done  if  his  said  wife  had  been- 

add  matier]  then  living;  and-  make  avowry  upon  his  [^ mat- 

ter}, as  is  aforesaidw 


TenatU  pur  autre  vie,  tifter  the  Deatfi  qf  cestui  que  vie,  Jbr  Rent' 

due  before. 

ame  Statute,  §•  4.  No.  CVL—Same  Statute,  §.  3. 

i.  4w]  [}  §.  3^.]  And  likewise  it  is  further  enacted.  Tenant  fmr 

tliat.    If   any  person  or  persons  which  now  rcntl^«Aer 

•▼e)  phath]  or  hereafter  shall  have  any  rents  or  J^SThS^iST' 

fee-farmes  for  tearme  of  life  or  lives  of  any  ^ot^^^ 
other  person  or  persons,  and  the  said  rent  or 
fce-farme  now  be  or  hereafter  shall  be  due 

ehindtf]  [^and  behind]  and  unpaid  in  the  life  of  such 

person  or  persons  for  whose  life  or  lives  the 
estate  of  the  said  rent  or  fee-farme  did  depend 
or  continue,  and  after  the  sdid  person  or  persons 


l«i 
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[^doe]  die,  then  he  unto  whom  the  said  rent  [*doth] 
or  {^  farme]  was  due  in  forme  aforesaid,  his  eze*  [^  fee  fenne] 
cutors,  and  administratora,  shall  and  may  have 
an  action  of  debt  against  the  tenant  in  [^de-  [^demeaae] 
measne]  that  ought  to  have  paid  the  same  when 
it  first  was  due,  his  exeeutors,  and  administra- 
aMMgdh.   tOTO ;  and  also  distrune  for  the  same  arrerages 
[Mglgjg^   upon  such  lands  and  tenements,  out  of  \J  which]  [J  the  whiche] 
rl^mSptr.  ^  ^^  rents  or  fee-farmea  were  issuing  and 
°^    payable,  in  such  like  manner  and  form  as  he 
ought  or  might  have  done  if  such  person  or 
persons,  by  whose  death  the  aforesaid  estate  in 
the  said  rents  and  fee-farmes  was  determined 
and  expired,  had  been  in  full  life  and  not  dead ; 
and  the  avowry  for  the  taking  of  the  ['said]  ["same] 
distresse  to  be  made  in  manner    and    form 
aforesaiua 


9Hk 


Archbbbopi 
citd  biibopt 
traittlated 
from  one  dio- 
Ck's;!  to  ano- 
ther, their  ox - 
ccuton  or  ad> 
minUtxator*, 
umv  have  an 

.'•rtlODOfdcUy 


By  Archbishops  and  Bishops^  tlieir  Executor Sj  ^.  for  Iteni  due  vf^ 

their  Translation. 

No.  ex.— 11  Gfeo.  11.  Ir.  c.  16,  §§.  3,  4.  • 

§.  3.  '  And  whereas  archbishops  and  bishops  are  sometimes  tran^ 

lated  from  one  see  or  diocess  to  another,  having  great  arrears  o^ 

chief-rents  and  other  rents  due  and  owing  to  them  at  the  time  of  8ucb 

their  respective  translations,  by  the  tenants  of  the  lands,  tcnementsy 

or  hereditaments,  out  of  which  such  rents  were  due  and  payable,  ana 

who  of  right  ought  to  have  paid  the  same,  at  such  days  and  time^ 

as  the  same  became  due :  And  whereas  great  jmrt  of  such  arrcan^ 

is  frequently  lost,  by  the  difficulties  such  archbishops  or  biRlioj** 

after  such  translation,  are  often  put  to  in  suing  for  the  same ;  fof 

remedy  whereof,  be  it  enacted— —that,'  From  and  after  tlie  1st  day 

of  May  1738,  every  archbishop  or  bishop  so  translated,  unto  whom 

any- such  chief-rent  or  other  rent  is  or  shall  be  due  and  not  paid  it 

the  time  of  such  his  translation,  and  in  case  of  his  decease,  his  ese* 


(•)  There  arc  do  corresponding  enactments  for  England  ;  §§.  1  &  2,  relate  to  cccksui' 
tical  leases :  part  of  the  title  of  the  act  is ; — **  and  also  for  the  more  easy  Ucconiry  ^ 
Ajmaa  of  Bent  due  to  Aicbbbhops  and  Bi^hopa  upoo  their  TransUtion.'* 
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itors  or  administrators  shall  and  may  hare  an  action  of  debt  for  all 
ich  arrears  of  chief-renta  and  other  rents,  against  the  tenant  or 
snants  respectively,  who  onght  to  have  paid  the  same  to  the  time  of 
ach  his  translation,  or  against  the  executors  or  administrators  of 
be  said  tenants ;  and  also  that  it  shall  and  may  be  lawful  for  every  and  may  dif. 
Qch  archbishop  and  bishop  so  translated,  his  executors  and  admini«-  J^^*^^ 
rators,  to  distrain  for  such  arrears  upon  the  lands,  tenements,  and  £^*t,*2Sl^ 
ereditaments,  which  were  charged  with  the  payment  of  such  chief-  JSi^omet. 
Bats  or  other  rents,  and  liable  to  the  distress  of  sueh  archbishop  or  nantwbo 

•  '  ovwlit  to  have 

uoop  at  the  time  of  such  translation,  so  long  a6  the  said  lands,  tene-  S^^f^^. 
^ents,  or  hereditaments,  continue,  remain,  and  be  in  the  seizin  or  2!S/^^ft!S£i. 
ossession  of  the  said  tenant  who  ought  to  have  paid  the  said  chief-  mnatenuit, 
snt  or  other  rent  to  the  archbishop  or  bishop  so  translated,  or  in  the  Sf^do^C 

,  '  ^  *  ...      orartgnment, 

sizen  or  possession  of  any  other  person  or  persons  claiming  the  said 
uids,  tenements,  oc  hereditaments,  only  by,  from,  or  under  the  same 
^'^^^  by  purchase,  gift,  disoent,  or  assignment;  and  that  such 
vrhMshop  or  bishop,  his  executors  or  administrators,  may  lawfully 
vow  upon  such  distress  for  the  matter  aforesaid. 
§.  4.  Provided  nevertheless,   that  such  action  of  debt  shall  be  But,  within 

twojeanaf* 

xmimenced,  or  such  distress  be  taken  within  two  years  after  such  {J^ 
translation,  any  thing  in  this  act  to  the  contrary  notwithstanding, 

^y  a  mesne  Landlord^  or  chitf  Landlord  where  Hhe  mesne  Landlord 

has  surrendered  and  renewed. 

0 

4  Geo.  IL  Eng.  c.  28,  No.  CXI.--6  Geo.  II.  Ir.  c.  4,  §.  4. 

$.6. 

See    these  clauses    Ante^    Tide  I.   No.  18: 

where  leases  are  surrendered  in  order  to  be 

renewed  and  a  new  lease  is  made  by  the  chief 

landlord,  the  mesne  landlord  shall  have  like 

remedy  for  recovery  of  the  rents,  &c.  as  if  the 

original  leases  out  of  which  the  under-leases 

are  derived,  had  been  still  kept  on  foot  and 

continued :  and  the  chief  landlord  shall  have  the 

same  remedy,  by  distress  or  entry,  upon  the 

lands  comprized  in  the   under-lease    for  the 

rents  and  duties  reserved  by  such  new  lease, 

so  far  as  the  same  exceed  not  the  rents  and 

duties  reserved  in  the  original  lease. 
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Of  Special  UcmM  to  Distrain. 

No.  CXIL— 85  Hen.  VL  It.  c.  B.  (Bot.  Pari  c.  9.) 

See  this  act  Ante^  Title  I.  No.  24 :  In  Irelandy  outlaws,  wit 
license  of  the  lieutenant  and  councili  distraining,  so  that  the  I 
lie  waste,  shall  lose  their  title. 


CHAPTER  IV. 


AT    WHAT    TIME    A    DISTRESS    MAY    BE    MADE. 


AdUtmt 
nay  be  made 
wHoln  six  CB- 
tendv  immtha 
after  thcile^ 
termination  of 
the  k!aiM>,  dur. 
Ing  the  conti. 
nuance  of  the 
UntHord's 
title,  and  the 
poMcwionof 
the  tenant. 


No.  CXm.— 9  Jm.  Ir.  c.  8,  §.  7. 

[}  §•  7.  <  Whereas  also  lessees  for  life  or  lives, 
or]  for  years,  or  at  w31,  frequently  hold  over 
[^  the  said  (*)  lands  and  tenements]  demised, 
after  the  determination  of  such  leases;  and 
whereas  after  the  determination  of  [^such 
leases,  or]  any  other  leases,  no  distress  can  by 
law  be  made  for  any  arrears  of  rent  that 
grew  due  on  such  respective  leases  before  the 
determination  thereof;  [^  be  it]  hereby  further 
enacted,  that,'  From  and  after  [^the  29th 
day  of  Septanber^']  1710,  it  shall  and  may  be 
lawful  for  any  person  or  persons  having  any 
rent  in  arrear  or  due  upon  any  lease  for  life  or 
lives,  or  for  years,  or  at  will,  ended  or  deter- 
mined, to  distrain  for  such  arrears,  after  the 
determination  of  the  said  respective  leases, 
in  the  same  manner  as  they  might  have 
done  if  such  lease  or  leases  had  not  been  ended 
or  determined:  [^provided]  that  such  distress 


8  Ann.  Eng.  c, 
§§.6/7. 

[}  §.  6.  Also  wl 
tenants  per  auti 
and  lessees] 

['the  tenements 
them] 

[^sach,  or] 


[♦  it  is] 

[Hhe  said   1st  di 

ilf«y] 


[^  §.  7.  Previdcd] 


(•)  See  the  preceding  scciioDft  of  the  act,  Fvrt* 


HAP.  V,] 
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'tenant] 
'aimr] 


be  made  within  the  space  of  six  calendar  months 
after  the  determination  of  such  lease,  and  daring 
the  continuance  of  such  landlord's  tide  or  in- 
terest, and  during  the  possession  of  the  {J  tenant, 
or  those  claiming  under  Iiim,]  from  whom  such 
^  arrears]  became  due. 


CHAPTER  V. 


IN  WHAT  PLACE  A  DISTRESS  MAY  BE  MADE. 


Distresses  shall  noi  be  taken  out  tf  the  Fee^  ffc. 
No.  CXIV.— 62  Hen.  III.  Eng.  §•  Ir.  StaL  Marlbr.  c.  2. 


Nullus  insuper  Major  vel  minor 
^ivtriiigat  aliquem  ad  veniendum 
^  curiam  suam  qui  non  sit  de 
feodo  8UO,  aut  super  ipeum  [habe- 
^t*]  jurisdiccionemper  hundredum 
^d  ballivam  que  sua  sit;  nee  dis- 
^oclones  faciat  extra  feodum  su- 
^  seu  locum  ubi  ballivam  [habe- 
^^^]  seu  jurisdiccionem:  Et  qui 
^ntra  fecerit,  ^  puniatur  eodem 
^k)do,  (*)  et  hoc  secumdum  delicti 
^lantitatem. 

^  mm  habeat  MS.  CotL  j-c. 

^  cootrm  hoc  ttatotum  Yenerit  MS.  Cott*  ^c% 


Moreover,  none,  of  what  estate  Dbtmi  not 
soever  he  be,  shall  distrain  any  to  S^jjjji^** 
come  to  his  court,  which  is  not  of  "*^ 
his  fee,  or  upon  whom  he  hath  no 
jurisdiction,  by  reason  of  hundred 
or  [bailiwick  ^] ;  nor  shall  take  dis- 
tresses [out  of  the  fee,  or  place 
where  *]  he  hath  [no]  bailiwick  or 
jurisdiction :  And  he  that  offendeth 
against  this  statute  shall  be  pun- 
ished in  like  manner;  (*)  and  that 
according  to  the   quantity  [and 
quality]  of  the  trespass. 

>  bailiwick  which  is  his 

*  without  his  fee^  or  in  pUioe  where 


(*)  SoL  by  fine,  &c«^See  c  LAnUi  No.  94. 
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No.  CXV.~5atiie  StaMe^,  c  15. « 


Not  out  of 
theflecL  nor 
in  the  high 
w«y,or 

IBOBlClCCt. 


NulU  de  cetero  liceat  ex  qua- 
cumque  causa  districciones  fa- 
cere  extra  feodum  suum,  [tieque 
in  r^;ia^]  aut  communi  strata, 
nisi  domino  regi  et  ministris 
suis.*] 

>  (nee  in  via  regia,  Co.) 

>  (specialcm  autboritatem  ad  hoc  habenti- 
bus,  CV>.) 


It  shall  \f^  lawful  for  im>  mai 
from  henceforth,  for  any  manner 
of  canse  to  take  distresses  ontrf 
his  fee,  nor  in  the  king's  higli- 
way,  nor  in  the  common  street, 
but  only  to  the  king  or  his  offi- 
cers, [liaving  special  authority  to 
do  the  same.] 


No.  CXVI 3  Fdw.  L  Eng.  §•  Ir.  Siat  Westm.  1.  c.  16.  Part  B.^ 

Et  par  mesme  la  manere  (^)  seSt 
fet  de  ceaus  qi  pement  les  avers 
e  qi  font  destresce  en  autri  [feo^] 
plus  grevement  scient  puniz  si  la 
manere  del  trespas  le  demande. 

I  feo,  e  Lib.  X. 


And  likewise  (>»)  it  shall  be 
done  to  them  which  take  beasts 
[wrongfully,]  and  distrain  out  of 
their  fee;  [and  shalP]  be  more 
grievously  punished  if  the  man- 
ner of  the  trespass  do  so  require. 

(  (let  them) 


No.  CXVIL— 9  Edw.  11.  Eng.  §•  Ir.  StaL  1.  Articuli  Oeri  c.  9. 


on       Item  miiiistri  domini  regis,  ut 

the  clergy 

tSSL"i?iSe    vicecomites  et  alii,   ingrcdiuntur 

highway*  nor     m      -.  l      •  j     rJ*   j.   •      • 

in  theantient  feodum  ccclcsie  ad  [aistncciones 

fleetofthe 

**  "^         faciend,  *]    et    aliquando  capiunt 

s  (faciendum  diitrictiones  Co,) 


Also  the  king's  officers,  as  she- 
vitb  and  otiier,  do  enter  into  tte 
fees  of  the  church  to  take  dis- 
tresses and  sometime  they  take 
the  parson's  beasts  in  the  king^s 
highway,  where  they  have  notliiog 


(*)  ^  This  clause  is  inserted  in  the  text  from  the  Close  Roll. — Lib.  BA 
Scac  Lib.  X.  omit  the  clause:  Bot  PaL;  MS.  CotL;  Hot.  BodL; 
several  MSS.  and  the  Printed  Copies  insert  it  in  this  place'— -viz.  as,  c  15. 

(^)  See  part  A.  of  this  chapter  Posij  by  which  those  who  drive  di8tre«0> 
out  of  the  county  are  ^unidiaUb  by  fine. 
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rcctorum  in  via  r^a, 
on  habent  nisi  terram 
m  ad  ecclesiam.  Res- 
'lacet  domino  regi  ne  dc« 
ricciones  fiant  hujusmo- 
via  regia,  nee  in  feodis, 
m  ecclcsie  sunt  dotate; 
n  districciones  fieri  in 
ibus  de  novo  a  personis 
;i8  adquisitis. 


but  the  land  belonging  to  the 
churcK.  The  answer.  The  king's 
pleasure  is,  that  trmn  henceforth 
such  distresses  shaH  neither  be 
taken  in  the  king's  highway  nor 
in  the  fees  wherewith  churches  in 
times  past  have  been  indowed; 
nevertheless  he  willeth  distresses 
to  be  taken  in  possessions  of  the 
church  newly  purchased  by  ecclc' 
siastical  persons. 


ess  of  Goodsj  firctudulentfy  removed /hm  the  Premises. 

:ng.  c.  14,         Ko  CXVIIL— 9  Jnfij  Ir.  c.  8,  §§•  S,  4,  6.  • 
3,  4.* 

$.  S.  *  And  be  it  farther  enacted^-— -that,' 

In  case  any  lessee  for  life  or  lives,  tenaof  jrears 

S  of  mes*  at  will,  or  [^otherwise,  or  their  assignees,  of 
any  messuage,],  lands  or  tenements,  upon  the 
demise  whereof  any  rents  are  or  shall  be  re- 
served or  made  payable,  shall  from  and  after 

f  Mat/]  the  said  [^  29th  day  of  SeptembeTy]  fraudulently 
or  clandestinely  convey  or  carry  off  or  from 
such  demised  prenusses  his  goods  or  chattels, 
with  intent  to  prevent  the  landlord  or  lessor 
from  distraining  the  same  for  arrears  of  such 
rent  so  reserved  as  aSn'osaid,  it  shall  and  may 
1)e  lawful  to  and  for  such  lessor  or  landlord, 
or  any  person  or  persons  by  hini  for  that  pur^ 
pose  lawfully  impowered,  within  the  space  of 
five  (*)  days  next  ensuing  such  conveying 'away 
or  carrying  off  such  goods  or  chattels  as  afore- 
said, to  take  and  seise  such  goods  and  chattels 
wherever  the  sanie  shall  be'  found,  as  a  distress 


f  15  Geo.  11.  Ir.  c.  8,  §.1,  U  Geo.  IL  Eng.  C<  19,' 5,  J,  Posh  No.  ^Wj 
I' to  bsre  superseded  these  enactments^ 

R 
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for*  the  said  [^arrcar]  of  such  rent,  and  the  [^arrean] 
same  to  sell  or  otherwise  dispose  of  in  such 
manner  as  if  the  said  goods  and  chattels  had 
[^been  actually]  distrained  by  such  lessor  or  [^actnally  been] 
landlord  in  and  upon  such  demised  premisse- 
Tor  such  [^arrear]  of  rent;  any  law,  custom  or  [^airesn] 
usage  to  the  contrary  in  any  wise  notwithstand- 
ing: 

P  §•  4.]  Provided  nevertheless,  that  nothing  [« J.  3.] 
in  this  act  contained  shall  extend,  or  be  con- 
strued to  extend  to  impower  such  lessor  or  land- 
lord to  take  or  seize  any  goods  or  (7  chattels  in  [^  chattels] 
any  place  but  on  the  demised  premisses]  as  a 
distress  for  arrears  of  rent,  which  shall  be  sold 
bona  JidCj  and  for  a  valuable  considerataon 
before  such  seizure  made ;  any  thing  herein 
contained  to  the  contrary  notwithstanding. 

(7§.  6.  ^  And  be  it]  further  enacted  and  de-  [*  $.  5.  And  it  is  b^ 

^  'clared ^that,'  All  distresses  hereby  impow-  I'y] 

ered  to  be  [^  made]  shall  be  liaUe  to  such  sales,  ['made  as  aforosaidj 
and  in  such  manner,  and  the  [^ money]  arising  [^monies] 
by  such  sales  to  be  distributed  in  like  manner 

[^1  as  distresses  for  rent*]  £"  as  by  an  act  mi 

in  the  second  year 

the  reign  of  their  late  majesties  king  WUiiam  and  queen  Mary^  intitid 
An  Adfor  enabUngihe  Sak  of  Goods  distrained  for  Rent  in  casetkeB 
be  not  paid  in  reasonable  IHme**  in  diat  behalf  directed  and  i4>pobted.] 


No.  CXEX.— 15  Geo.  IL  It.  c  8  $$.  1,  2.        11  Geo.  11. Eng.e. 

An  Act  for  the  more  effectual  securing  the 
Payment  of  Rents,  and  preventing  Frauds 
by  Tenants. 

whawmy        5«  !•  *  Whereas  the  several  laws  heretofore 

to|^     <  made  for  the  better  [*  securing]  of  rents,  and  to  ['  security] 

SS^S^    <  prevent  frauds  committed  by  tenants,  have  not 

'^•^^mtiy    '  proyed  sufficient  to  obtain  thegood  endsand  pur- 

AitfB^cmyoff  <  {KMes  designed  thereby^  ['but]  the  fraudulent  [*  but  mtherl 


v.]  IH8TRSSS,  ke.  iSf- 

*  practices  of  tenants,  and  the  miiachief  intended  the  pmiiiMs 

*  by  the  said  acts  to  be  prevented,  have  of  Mtte-  CSK*^^ 

*  years  rather  increased,  to  the  great  loss  and  SS£!SL^* 


*  damage   of   their  lessors   or   landlords ;   for  tniniag  tST 

^  MEM  for  rent* 

*  remedy  whereof,  be  it  enacted— —that,*  From  {5j*'"*'*gjj 
day  of  Juney  and  after  pthe  1st  day  of  Maffj  in  the  year  of  g3,%£j 

^esr  of  our  Lord  ^^  j^^  1742,]  in  case  any  tenant  or  [^tenants,  HS^S? 

^     .  within  thirty 

.  any  person  or  persons  paying  any  rent^lmrge  d^n)  dutam 

or    renlHsharges,    fee-farmer,   or  fee- farmers, J  J*S^5» 
lessee  or  lessees,  for  life  or  lives,  term  of  years,  ^"'"^ 
at  will,  sufferance  or  otherwise,  of  any  messua- 
ges, landJB,  tenements,  or  Hereditjaments,  upon 

ae^  the  ['grant,  demise,]  or  holding,  whereof^  any 

rent  is  or  shall  be  reserved  due  or  made  pay- 
able, shall  fraudulently  or  clandestinely  convey 
away  or  carry  off  or  from  such  premises  his, 
her,  or  their  goods  or  chatties,  to  prevent  the 

lord]  [^grantee  or  grantees  of  rent-charges,  grantor  or 

grantors  of  fee-farms,  landlord]  or  lessor,  land- 
lords or  lessors  from  distraining  the  same  for 
arrears  of  rent  so  reserved  due  or  made  payable, 
it  shall  and  may  be  lawful  to  and  for  every 

lord]  ['^grantee  or  grantees,  landlord  J  or  lessor,  land- 

part  of   Great  lords  or  lessors  within  [^  this  kingdom,]  or  any 

n  calle<l   Eng^  person  or  persons  by  him,  her,  or  them  for  that 
^Si"  town    £  purpose  lawfully  impowered,  within  the  space  of 

Tk'upan- Tweed,    [^twenty  days]   next  ensuing  such  conveyiqg 

y  days]  away  or  carrying  off  such  goods  or  chatties  as 

a&resaid,  to  take  and  seize  such  goods  and 
chatties  wherever  the  same  shall  be  found,  as  a 
distress  for  the  said  arrears  of  rent,  and  the 
same  to  sell  or  otherwise  dispose  of,  in  such 
manner  as  if  the  said  goods  and  chatties  had 

,r]  actually  been,  distrained  by  such  [^°  grantee  or 

grantees,  lessor]  of  lancUord,  lessors  or  land- 
lords,  in   and    upon   such  premises  for    such 
arrears  of  rent ;  any  law,  custom,  or  usage  to?- 
the  contrary  in  any  wise  Tiotwithstanding.     . 
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§.2.  <  Provided  always,  that,'  No  landlord  or 
lessor,  or  other  person  intitled  to  such  arrears  of 
rent,  sliall  take  or  seize  any  such  goods  or  chat* 
ties  ["  as  *]  distress  for  the  same  which  shall  bo  [**  gs  b] 
sold  bond  fide  and  for  a  valuable  consideration 
before  sudi  seizure  made  to  any  person  or  per- 
sons not  privy  to  such  fraud  as  aforesaid;- any  . 
thing  herein  contained  to  the  contrary  notwith- 
standing. (^) 


No.  CXX.— 11  Geo.  11.  Eng.  c  19,  j.  7.  <= 

wiMfCfoote       *  And  be  it  further  enacted— that,*  Where  any  goods  or  chat* 
^'^Sm^    tels  fraudulently  or  clandestinely  conveyed  or  carried  away  by  an?  . 

tindy  Cttftod  7     ,  i  t  .       i  i     •  J      4       * 

•w»T,arapia.  tenant  or  tenants,  lessee  or  lessees,  his,  her,  or  then*  servant  or  se^ 

cod  In  a  hoiMO  *         »  0 

iJ^towt    vants,  agent  or  agents,  or  other  person  or  persons  aiding  or  assistio; 
Ti^diM^  therein,  shall  be  put,  placed,  or  kept  in  any  house,  bam,  stable,  out- 
iirooMdincu  house,  yard,  close  or  place  locked  up,  fastened  or  otherwise  secured, 
^jTMk  opBD     so  as  to  prevent  such  goods  or  chattels  from  being  taken  and  seised 
In thedtjr  ^g  ^  distress  for  arrears  of  rent,  it  shall  and  may  be  lawfril  for  the 
landlord  or  landlords,  lessor  or  lessors,  his,  her,  or  their  steward, 
bailiff,  receiver,  or  other  person  or  persons  impowered  to  take  and 
seize,  as  a  distress  for  rent,  such  goods  and  chattels  (first  calling  to 
his,  her,  or  their  assistance  the  constable,  headborough,  borsholder, 
or  other  peace  officer  of  the  hundred,  borough,  parish,  district,  cic 
place,  where  the  same  shall  be  suspected  to  be  concealed,  who  are 
hereby  required  to  aid  and  assist  therein  \  and  in  case  of  a  dwell- 
ing-house, oath  being  also  first  made  before  some  justice  of  the  peaes 
of  a  reasonable  ground  to^  suspect  that  such  goods  or  chatties  are 
therein,)  in  the  day  time  to  break  open  and  enter  into  such  houK^ 
bam,  stable,  out-house,  yard,  close,  and  place,  and  to  take  and 


•uoh 

AC. 

time. 


(*)  **a8  a**  in  the  Grierton  collection. 

(t>)  See  the  three  subtequcnt  sections  of  these  acts,  Pottt  title  •*  Cinl  Proceedings,  Ac;* 
Bj  §.  3,  debt,  for  double  the  value  of  the  goods  fraudulently  removed,  is  given ;  bj  {•  ^ 
the  penalty  is  made  recoverable,  in  Irehnd,  by  df  il  bill  where  the  value  of  the  goi^ 
docs  not  exceed  90^.  Ir. ;  in  England,  before  J  J.  P.  where  not  exceeding  50^.  ;  $5. 5, 6i 
of  the  English  act,  give  an  appeal  from  such  conviction ;  and  see  §•  7,  of  that  act  ia  ikr 
next  No. 

(*}  There  are  not  any  corre^onding  enactments  fur  Ireland, 
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Is  and  chatties  for  the  said  arrears  of  rent,  as  he,  she,  or 
bt  have  done  by  virtue  of  this  or  any  former  act,  if  such 
1  chatties  had  been  put  in  any  open  field  or  place. 


gnm  Common  Appendant  or  Appurtenant  or  tgxm  toajfi  bekmg^ 

ing  to  the  Premises. 

L  Eng.  c  19,         No.  CXXI.— 15  Geo.  IL  Ir.  c.  8,  §.  5. 

}•  8. 

S.5.  *And  be  it  farther  enacted— -*-*that,>  Lndiofdi* 
lUi    day    of  From  and  after  the  \}  1st  day  of  May  which  ^Jm^SS* 
*«h  »*«^*  ^  shafl  be  in  Hie  year  of  our  Lord  1742,]  it  shall  SSi^SSL. 

and  may  be  lawful  to  and  for  pevery  grantee  ^^^^^ 


or  irrantees  of  rent-charges,  irrantor  or  irrantors  aay  oa 

of  fee-iarms,]  lessor  or   landlord,  lessors  or  ^ff^^^'^S;^ 

,  or]  landlords,  or  [^his  or]  their  steward,  bailiff,  StefSiSLS^ 

receiver,  or  other  person  or  persons  impowered 
by  him,  her,  or  them,  to  take  and  seize  as  a 
distress   for   arrears   of    rent   any   catde   or 
stock    of  their  respective    tenant  or  tenants 
feeding  or  depasturing  upon  any  common  ap- 
pendant or  appurtenant,  or  any  ways  belonging 
to  all  or  any  part  of  the  premises  demised  or 
0  to  take  and  holden ;  [^and  the  same  to  sell  or  ptherwise  dis- 
florts  of  com  pQge  of  in  such  manner  as  if  the  said  goods 
keT^  ^M^  *"*^  chatties  had  actually  been  distrained  by  such 
whatsoever,  grantee  or  grantees,  grantor  or  grantors,  lessor 
11  be  growing  or  landlord,  lessors  or  landlords,  in  and  upon  such 
"^     .  ^  **"  premises  for  such  arrears  of  rent ;  any  law,  cus- 
a  distress  for  ^°^  ^^  usage  to  the  contrary  notwithstanding.] 

;  rent  and  the 

Hi,  gather,  make,  cure,  cany,  and  lay  up  when  ripe  in  the  hams  or 
per  place  on  the  premises  so  demised  or  holden,  and  in  case  there 
lo  bam  or  proper  place  on  the  premises  so  demised  or  holden,  tlien 
iier  bam  or  proper  place  which  such  lessor  or  landlord  lessors  or 
shall  hire  or  otherwise  procure  for  that  purpose,  and  as  near  as  may 
premises ;  and  in  convenient  time  to  appraise,  sell,  or  otherwise  dis- 
lie  same,  towards  satisfaction  of  the  rent,  for  which  such  distress 
s  been  taken,  and  of  the  charges  of  such  distress,  appaisement,  and 
dbe  same  manner  as  other  goods  and  chattels  may  be  seized,  dis- 
nd  disposed  of ;  and  the  appnusement  thereof  to  be  taken  when  cut, 
cored,  and  made,  and  not  before.] 
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CHAPTER  VI. 


WHAT  THINGS   MAY  BE   TAKEN   AS   A   DISTRESS. 

Exen^fHons  as  to  BeaaU  qf  the  Phmgh^  Sheq}^  Spimung-ffhee 

No.  CXXLL—StaL  Temp.  IncerL  Eng.  ^  Ir.  Estaiuz  del  Eschek 

xUi.  DMriccumes  de  Scaccarioj  Part  C. 


^SSm\?  Unkore  est  porveu  ke  nul  hou- 
ShwISpnhif  me  de  religion,  ne  autre,  ne  seit 
^    destreint  par  ces  bestes  ke  gaig- 


•0 

■ST 


hb 

oliitr  niffU 
Btdtatrm 
tefiMnd. 


nent  sa  terre  ne  par  ces  berbitz 
por  la  dette  le  Rei  ne  por  la  dette 
dautri,  ne  par  autre  eneheson  ne 
par  les  baillifs  le  Rey  ne  par  au- 
tre home,  taunt  come  lem  treove 
autre  destresce,  e  autre  chateus 
soffisauntz,  dunt  lever  la  dette,  ou 
ke  soffise  a  la  dcniaunde;  hors 
pr^s  cnparkement  de  bestes  kaunt 
liom  les  trove  fesauns  damage,  ke 
Iiom  enparker  solum  ley  e  usage 
de  la  terre. 


Yet  it  18  provided  that  n 
of  religion  nor  other,  shall  1 
trained  by  his  beasts  that  gi 
land,  nor  by  his  sheep  fc 
king's  debt  nor  the  debt  c 
other  man  nor  for  any  other 
by  the  king's  [or  other  bai 
[but  until  they  can  find  ai 
distress^,  or  cliattels  sufi 
whereof  they  may  levy  the 
or  that  is  sufficient  for  tlu 
mand;  except  impounding  of  I 
that  a  man  findcth  in  his  gi 
[damage  feasant^  after  th( 
and  custom  of  the  realm. 

'  bftiliffs  or  by  any  other  man 

s  so  long  as  tbcy  can  find  anj  ocl 


^damage  feasant,  wbich  a  mann 
pound 


No.  CXXIIL— 28  Edw.  I.  Eng.  §•  Ir.  Stat.  3.  (Artie.  Sup.  C 

c.  12.  Part  A. 


Bewtoof  the       Dcrcchief  voet  le  Roi  que  des- 
tresces,  que  sont  a  fere  pur  sa 


From  henceforth  the  kin 
that  such  distresses  as  are 


(^)  Commonly  called  51  Hen.  III.  Stat.  4>,  but  the  better  opiniea  i 
it  was  an  act  of  Edw.  /. :  I  Statutes  qf  the  realm,  197 ;  tfaou^  see 
Jnst.  665. 
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t  ne  soient  fets  per  bestet  des 
s,  tant  come  horn  paet  au- 
rover,  solun  ceo  que  ordene 
dlloursjpar  estatut,  ove  la 
(,  &c. 


taken  for  his  dabta  siiaU  not  be 
made  upon  beasts  of  the  plough, 
8o  long  as  a  man  may  find  any 
other  [upon  the  same  pain  that  is 
elsewhere  ordained  by  statute^] 
&c* 


'•ccordhig   to    tbat  which   is  ordained 
ekewhcre  by  ftatutCy  with  the  wme  {win, 


No.  CXXIV,— 3  Geo.  Ill  Ir.  c.  84,  §.  59,  («i6>w)  • 

» looms,  spinning  wheels,  reels,  hackles,  calenders,  or  presses,  *or  Excmptioiit 
>f  them  which  the  said  trustees  (^)  shall  lend  or  cause  to  be  lent,  whMi«, *& 
y  person  or  persons  for  carrying  on  the  said  manufactures,  or  ^S!u5^SIStr, 
liranch  of  them,  beii^  sealed  or  stamped  with  the  seal  or  stamp  i^ii^Sc!'^ 
inted  or  used  by  the  said  trustees  for  that  purpose,  shall  be  dis- 
ed  for  rent,  or  hearth-4noney,  or  on  any  other  account  whatso- 
,  or  shall  be  seised  by  virtue  of  any  process  or  execution  by 
sheriff,  seneschal,  or  bailiff,  or  other  person  whatsoever. 


No.  CXXV.— 25  Geo.  lU.  Jr.  c.  48,  §.  23.  * 

2S.  ^And  be  it  further  enacted,  that,'  No  wheel,  reel,  loom, 
ling  jenny,  carding  machine,   or  implement  of  manufacture 
1,  lent,  or  distributed  by  the  said  trustees,  (^)  and  sealed  with 
imp  appointed  by  them,  shall  be  distrained  on  account  of  rent. 
Tears  (^rent,  or  seized  or  sold  by  virtue  of  any  writ  of  execution. 


qf  loose  Com,  jfc. 
'ill  Sf  M.  Eng.    No.  CXXVL— 7  WUL  III.  Jr.  c.  22,  §§.  4»  5. 

Kf.  1,  €.  5,  §.  3. 

§.  ^  4.  And  whereas  no  sheaves  or  cocks  of  Landiotdt 

-  ,         .  may  dlitniii 

<  com,  loose,  or  m  the  straw,  or  hay,  in  any  '^^,^ 

*  '^     cocks  Ol  OOtlb 


rbcn  are  no  oorretpondixig  enactments  for  England. 

I1i«  tnutect  for  encouraging  the  linen  and  hempen  manufactures. 

^mtabk  tmatNsto  whom  money  was  given  by  the  «a  for  the  tnoonnganent  of  the 
■^  eottoo,  and  other  manufacturea  specified. 
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or  con  looM^ 
orin  tiM 


•tniWy  or  htSf 
and  Iocs  19  in 
die  place 


whm  found, 

&e.nntUie> 

plOTledor 


bam  or  granary,  or  [f  in]  any  hovel,  slacks  ot*  [^on] 
rick,  can  by  the  laifer  be  distrained  or  otheiv 
wise  soeured  for  rent,  whereby  landlords  are 
oftentinles  [^deceived]  by  Uieir  tenants,  who  [^consened    and   de- 
sell  their  com,  grain,  and  hay  to  strangers,  ceiFed} 
and  remove  the  same    from  the    premisses 
chargeable  with  such  rent,  and  thereby  avoid 
the    payment    of  the    same;  be    it    further 
enacted         that  for  remedying  the  said  prac- 
tice and    deceit,'    It  shall  and  may  [^from  r'ffom  the  said  ^ 

henceforth]  be  lawful  to  and  for  aiiy  person  or  day  of  June  *] 

persons  having  rent  arrear  and  due  uponstny 

[^demise,  lease,  or  contraetj  to  seize  and  spcure  r^^ci^  denuse,  k^e, 

any  sheaves  or  cocks  of  com^  or  corp  loose,  or  copBtract,  as  afo^ 

or  in  the  straw,  or  hay, . Jying  or  being  in  any  ^^^  ^ 

barn  or  granary,  or  upop  any  hovel,  stack,  or 

rick^  or  otherwise  uppn  any  part  of  the  land 

or  ground  chaiged  with  such  rent,  and  to 'look ' 

up  or  [^distrain]  the  same  in  the  pl^o^  where  r'JetaiA] 

the  same  shall  be  found,  for  or  in  the  nature 

of  a  distress,  until  the  same  shall  be  replevied,  [^sach  aecnrity  to  be 

upon  C^good  security  to  be  given  to  the  sheriff,  ■«  aforesaid,  («=)  and  i» 

/•         -J    /h\        J  •  i_  J-  ^  I.  11  default    of   repler™ 

as  aforesaid;  (°)  and  in  case  such  distress  shall  ^^  ^^^^  ^  ioi^d 

not  be  replevied  or  owned  within  the  space  of  within  the  time  afore- 
eight  days  next  after  the  taking  thereof,  then  «>d,  (<>)  to  aell  * 
the  same  to  be  appraised  md  sold  according  to  ^^^^  tWf^ 
the  laws  and  customs  of  tliis  kingdom*]  be  made :] 

§.  5.    [^  Provided    nevertheless,    that]    such  (N.  B.  all  one  §.  in  tb« 
com,  grain,  or  hay,  so  distrained  as  aforesaid,  English  act.) 
be  not  removed  by  the  person  or  persons  dis-  L  «<>  m  neverthelessj 
training,  to  the  damage  of  the  owner  there<^, 
out  of  the  place  where  the  same  shall  be  found 
and  seised,  but  be  kept  there  as  impounded. 


(•)  1690, 

(b)  "  any  demise,  lease,  or  contract,  whatsoever,*'  J.  1. 

C^)  i.  e.  *<  with  sufficient  security  to  be  giTen  to  the  sheriff  according  to  law,**  fa  f  ^* 
0/  the  Engluh  act;  then  is  nothing  in  the  JrUh  act,  to  which  ^  as  aforttaid**  aj^pfit^ 

(^  See  §.  2,  of  the  EngUth  act,  Poit.  • 
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anlt  of  replevy-  until  the  same  shall  he  replevied  oe-BoU  [*as 

•me  within  the  aforesaid    And  in  case  any  replevin  shall  he 
resauLj  "^      ' 

hrought  for  such  sheaf  or  sheaves  of  oomj  or 

graioi  or  hay»  if  the  plaintiff  in  such  replevin 
diall  be  nonsuit,  either  before  or  siteir  appear- 
ance, or  a  verdict  pass  against  him,. or  judg- 
ment be  given  against  him  upon  demurrer  as 
aforesaid,  in  all  such  cases  such  proceedings  to 
be  by  inquisition  or  finding  of  the  jury  at  the 
bar,  upon  like  suggestion  to  be  made  in  the 
conuzance  or  avowry,  and  like  execution  in 
such  cases  to  be  awarded.  *] 

Distress  qf  Growing  Crops. 
K  II.  Eng.  c    No.  CXXVIL— 56  Geo.  III.  Ir.  c.  88,  §.  15. 

[9,  §  a 

6.  15.  0  ^  And  whereas  by  a  law  paased  in  luciteiof  the 

<  the  parliament  of  Great  Britam^  in  the  ele^ 

<  venth  year  of  the  reign  of  his  late  majesty 

*  king  George  the  Second,  entituled  An  Act  Jar 
^  the  more  effedtiiol  securing  the  Payment  <^  Bents, 

<  and  preventing  Frauds  by   Tenants^  (^)  it  is 

*  amongst  other  things  enacted,   that  it  dball 

<  and  may  be  lawful  to  and  for  every  lessor  or 
^  landlord,  lessors  or  landlords,  or  his,  her,*  or 

*  their  steward,  bailiff,  receiver,  or  other  person 
€  or  persons  empowered  by  him,  her,  or  them,  • 
^  to  take  and  seize,  (^  as  a  distress  for  arrears  of 
^  rent,  ^)  all  sorts  of  com  and  grass,  hops,  roots^ 

*  fruits,  pulse,  or  other  product  whatsoever^. 
^  which  shall  be  growing  on  any  part  of  die 

*  estates  so  demised  or  holden,  as  a  distress  for 
^  arrears  of  rent,  and  the  same  to  (^  make,  cut, 
^  gather,  ^)  cure,  carry,  and  lay  up,  when' ripe. 


S  1,  of  the  Irith  act,  Poii,  Book  II.  of  this  tide. 
\  II  Geo.  IL  Eng,  c.  19. 

minedted ;  these  words  do  not  thus  occur  twice  in  the  1 1  Geo.  II.  Eng* 
ajtcitgd;  *cat,  gather,  make,'  In  the  11  Qto. U*  Eng. 

S 
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<  in  the  hktUB  or  other  proper  place  on  the  pre- 
^misee  so  demised  or  holden:  and  in  case 
^  there  (t  should  be  no  bams  ^)  or  proper  place 

*  on  the  prenuses  so  demised  or  holden,  then  in 
^  any  oAer  bam  or  proper  place  which  such 

*  lessor  <v  landlord,  lessors  or  landlords,  shall 

*  have  (^)  or  odierwise  procure  for  that  purpose, 
-^  and  as  near  as  may  be  to  the  premises,  in 
^  convenient  time  to  appraise,  sell,  or  otherwise 

*  dispose  of  the  same,  towards  satisfaction  of  {•  aJ!^_.J!^/ 
'  the  rent  for  which  such  distress  shall  have  and  after  the  ni< 

*  been  taken,  and  of  the  charges  of  such  dis*  day  of   •/tcite, 

^  tress,  appraisement,  and  sale,    in  the  same        l     ,"l«?f  ^ 

1  ^         3    I        ^  _      our  Lord,  1788,  i 

*  manner  as  other  goods  and  chattels  may  he  and  may  be  Ian 

'  seized,  distrained,  and  disposed  of;  and  tlie  snd  for  every  lei 

*  appraisement  thereof  to  be  taken  when  cut,  jandlord,le»or8o 
-rfij  •■         3         J  J  ,*.  '^°«»   or  his,  h 

*  gathered,  cured,  and  made,  and  not  before :  their    steward 

^  And  whereas    no    such    provision  exists  in  receiver,  or  othe 

*  the  Uiw  of  Ireland,  and  it  i»  reasonable  that  «^^^^  P^^o"*  J 

*  the  remedies  of  landlords  in  Irdand  should  ^^^^  ^  takT'and 
'  in  this  respect  be  as  extensive  as  they  as  a  distress  for  i 
<  are  in  Engkmd;  be  it  therefore  further  en-  ®^  ^®°^  any  cat 

^jdtonu^^  ^acted,  that,'  From  and  afler  the  first  day  of  Jj^^  ^^^ ^  ^ 

forrmLau    Jufy  ucxt,  it  sIuJl  and  may  be  lawful  to  and  feeding  or  depaa 

«;J«^;;£"'  for  every  lessor  or  landlord  hi  that  part  of  the  ^P®"  ^Y  commo 

SM^  united  kingdom  of  Great  Britain  and  Ireland  ^'if'Z^  J""   ^ 
Sufltitrowbff  •  nant,  or  any  wa] 

onanyputof  Called  Jfdondj  or  his,   her,  or  their  steward,  lomrinir  to  all  o 

buliff,  receiver,  or  other  person  or  persons,  part   of   the  pn 
empowtoid  by  him,  her,  or  them,  to  take  and  ^3'^^;,^**^^ 
seize,  as  H  distress  for  arrears  of  rent,  ^]  all  seize] 
torts  of  com  and  grass,  hops,  roots,  [^  fruit,]  [^fhuts] 
pulse  or  other  product  whatsoever,  which  shall 
be  gi^win^  on  any  part  of  the  estates  so  de- 
mised or  holden,  as  a  distress  for  arrears  of 
rent;  and  die  same  to  cut,  gather,  make,  cure, 


('— ')  misredted ;  <  ahall  be  no  tMum*  in  the  1 1  Geo,  XL  £ng. 
(I)  misreieittfd,  <  Idfe'  in  die  11  Geo.  II.  Bng. 
Q)  See  AiUe  No.  121. 
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.  cany)  and  lay  up,  when  npe^  in  Ibfi  barns  or 
oth«r  proper  place  on  the  praaiaeB  bo  4^ 
mised  or  holden ;  and  in  ca^e  there  ^hall  be  no 
bam  or  pr<^^er  place  on  the  pr^uaea  so  defused 
<Nr  holdeui  then  in  any  other  C^bfurns]  or  prppei: 
place  which  such  lessor  or  landlord,  lessors  or 
landlords,  shall  hire  or  otherwise  procure  for 
that  jpnrpose,  and  as  near  as  may  be  to  the 

I    convenient  premises,  [^and]  dispose  of  the  same  towards 

appraise,  sell,  satisfaction  of  the  rent  for  which  sach  distress 
^  shall  have  been  taken,  and  of  the  charges  of 

Bment  and]      such  distress  [^  and]  sale,  in  the  same  manner 

oodB  and  chat-  ^  l^^^Y  other  goods  and  chattels  distrained  for 

be  seized,  dis*  non-payment  of  rent] 

and    disposed 

[ie  appraisement  thereof  to  be  taken  when  cat,  gathered,  cured,  and 

A  Apt  before.] 


No.  CXXVIII.— 11  Geo.  11.  Eng.  c.  19,  J.  9.* 

ded  always  that  notice  of  the  place  where  the  goods  and  in  Engumd^ 
SO  distrmncd  shall  be  lodged  or  deposited  shall,  within  the  |£f!o|J|2|^ 
'  one  week  after  the  lodging  or  depositing,  thereof  in  such  ^^^^rta 
e  given  to  such  lessee  or  tenant,  or  left  at  the  last  place  ot  week^i^u^ 
er  abode  f  and  that  if  after  any  distress  for  arrears  of  rent  ^^^RJIJ''^ 
I  of  corn,  grass,  hops,  roots,  fruits,  pulse,  or  other  product,  ^J^JSm^"^ 
hall  be  growing  as  aforesaid,  and  at  any  time  before  the  same  ^^^'^'^ 
t  ripe,  and  cut,  cured,  or  gathered,  the  tenant  or  lessee,  his 
scecutors,  administrators,  or  assigns,  shall  pay,  or  cause  to  be 
the  lessor  or  landlord,  lessors  or  landlords,  for  whom  such 
shall  be  taken,  or  to  the  steward  or  other  person  usually 
d  to  receive  the  rent  of  such  lessor  or  lessors,  landlord  or 
Is,  the  whole  rent  which  shall  be  then  in  arrear,  together 
e>  full  costs  and  charges  of  making  such  distress,  and  which 
kve  been  occasioned  thereby ;  that  then  and  upon  such  pay- 
'.lawful  tender  thereof  actually  made,  whereby  the  end  of 


(')  There  m  notaoy  corresponding  enactments  for  IrchruU 
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such  distress  will  be  fully  answered,  the  same  and  every  part  therec^ 
shall  cease,  and  the  com,  grass,  hops,  roots,  fruits,  pulse,  or  other 
(nroduct,  so  distrained,  shall  be  delivered  up  to  the  lessee  or  tenantf 
his  or  her  executors,  administrators,  or  assigns;  any  thing  herein 
before  contained  to  the  contrary  notwithstanding. 


CHAPTER  VII. 


OF  THE  TAKING  AND   IMPOUNDING  OF  THE  DISTRESS. 


Distresses  must  be  Reasonable^  not  driven  too  far^  or  carried  awdl* 
No.  CXXIX.— 52  Hen.  III.  Eng.  §•  Ir.  Stat.  MarW.  c.  4.  Part  E* 


Districciones  insuper  sint  raci- 
onabiles  et  non  nimis  graves;  et 
si  quis  districciones  fecerit  inra- 
cionabiles  et  indebitas,  graviter 
amercietur  propter  excessum  dis- 
triccionumipsarum. 


Moreover,    distresses  dhall  be 
reasonable,  and  not  too  great;  vsA 
he  that  taketh  [great  anduoreir 
sonable']     distresses,     shall    be  , 
grievously  amerced  for  the  ezceff    \ 


of  such  distresses. 


'  unreasonable  and  undue 


1 


No  CXXX.— 28  Edw.  I.  Eng.  §•  Ir.  Stat  3.  {Artie.  Sup.  Cart)  c  M    \ 

Part  B.  ^ 


E  ne  voet  que  trop  grive  des- 
tresce  soit  prise  pur  sa  dette,  ne 
trop  loinz  mene. 


And  he  will  not  that  over  grdt 
distresses  shall  be  taken  for  hs 
debts,  nor  driven  too  far. 


(*)  See  Part  A.  Post  No.  183. 


(b)  See  Fart  A.  .^iiK^  No.  18S. 
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0.  CXXXl.SiaL  Temp.  IncerL  {^)  Eng.  ff  Ir.  Esiaiuz  del EscMere 

xiiu  Districciones  de  ScaccariOy  Part  D. 


E  ke  leB  destresces  seient  rena- 
68  a  la  montaunoe  de  la  dette 
I  de  la  demaunde,  solum  [esme,  ^] 
noun  pas  utraguses. 

■  Creaouo,  MS.  Cott. 
ibonne  value  et  p«r  eitim.  PHnied  Cop. 


And  that  such  distresses  be  rea** 
sonable,  after  the  Talue  of  the 
debt  or  demand,  Qand  by  the  esti- 
mation of  neighbours,  tod  not  by 
strangers, ']  and  not  outrageous. 

>  and  after  cooTenient  ettimitton. 


No.  CXXXn.^15  EdU).  III.  Ir.  c.  1.  (BoL  ParL  c.  %.)  ^ 

n  Act  prohibiting  Distresses  to  be  taken  contrary  to  the  Common 

'  Law. 

*  At  the  request  of  the  commons,  where  in  this  land  diverse  per-  inhHni, 
^  sons  taketh  pledges  and  the  said  pledges  do  convey,  take,  and  convert  ||^^|^J^ 
*to  their  use,  contrary  to  right,  law,  and  conscience;  whereupon  the  ^tSaTto 
*  premises  considered,  it  is  enacted  and  adjudged-^— that,'  Whatsoever  tnry  totiM^ 
pttMi  or  persons,  of  what  degree  he  ox  they  be,  take  any  such  gj?^'^ 
pUges  contrary  to  the  common  law,   that    by  authority    of   the  ^t^Sd^ffiS 
ind  parliament  he  or  they  that  so  take,  or  cause  the  said  pledges  to  *°*'"'^* 
k  taken,  be  adjudged  felon  or  felons  of  our  said  sovereign  lord  the 
king  attainted,  and  their  goods  and  chattels,  lands  and  tenements, 
^with  upon  the  said  act  done,  to  be  forfeited  to  our  sovereign 
ud  the  king,  unless  he,  from  whom  the  said  pledges  shall  be  taken, 
^  not  amesnable  to  the  common  law.  (^) 


un- 


Impoumdmg. 
No.  CXXXIIL— 52  Hen.  UI.  Ir.  StaL  MarW.  c.  4.  Part  A. 
Nollus  de  cetero  ducere  faciat       None    from    henceforth     shall  Dutrenei 

IL^»     •  i»  1  shall  not  be 

Qrtncciones    quas   fecerit    extra  cause  any  distress  that  he  hath  ^''^'^.**^ 


(*)  See  Ante  p.  134,  noCe(*),  No.  122. 

ff)  There  are  no  corre^onding  enactments  for  England. 

(*}  See  further  aa  to  the  wroogful  detentioa  of  distreties,  Poti  Chap.  I.  Book  II.  of  ^the 
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comitatum  in  quo  fueiint:  Et  si  taken,  to  be  driven  oat  of  tlie 


vicinus  hoc  fecerit  supra  vicinum 
per  voluntatem  suam  et  sine  judi- 
do^  puniatur  per  redempcioDeni 
ut  supra,  (*)  veluti  de  re  contra 


county  where  it  [was  taken']; 
And  if  one  neighbour  do  so  to 
another  of  his  own  authority,  and 
without  judgment,  he  shall  mske 
fine  [as  abo.Te(*)  is  aaid,^asfer 


«  ,     .       I  a  thing  dona  against  the  lOesee ; 
pacem:  Verumptamen  si  donunus  •  _        °  _       ...     .     ,     '^ 

Nevertheless,  if  the  lord  preemiie 


hoc  supra  tenentem  suum  facerej  ^^^  ^^^  y^  ^^^^  ,^ 
presumpserit,  castigctur  per  gra-  shall  be  grievously  punished  by 


vem  misericordiam. 


ameroiaqient 

*  (as  above) 


No.  CXXXIV. 


JEdw.  L  Eng.  ^  It.  StaL  Weatm.  1.  c.  16. 
Part  A- 


*  Endreit  de  ceo  que  aukunes 

*  gens  pernent  e  prendre  font  les 

*  avers  de  autri  e  les  enchactot 

*  hors  del  conte  ou  les  avers*ser- 

*  ront  pris ;  purvcu  est  que,*  Nul 
ne  le  face;  £  si  nul  le  fet,  seit 
grevement  rcint  solum  que  il  est 
contenu  en  les  estatutz  de  Marie- 
birgcy  fets  en  tens  le  rey  Henri 
piere  le  rey  que  ore  est 


<  In  right  thereof,    that  0^ 
^persons  take,  and  cause  to  ^ 

*  taken,  the  beasts  of  other,  cha^ 

*  ing  (hem  out  of  the  shire  vrh0^ 

*  the  beasts  were  taken ;  it  is  pro* 
<  vided  also,    that,*  [None  fja^ 
^  henceforth  ']  do  so ;  And  if  any 
do,  he  shall  make  a  grievous  fin^ 
as  is  contained  in  the  statute  oi 
Marlebridffe,  made  in  the  lime  of 
king  Henry,  father  .  to  the  ldo( 
that  now  is. 

■None 


■   H'    -  '       '  ■■'     .jMPgii.i^  Uw  'i.^".;" 


(■}  Betel,  Ante  Ko.  94« 


MtdeduOlaot 
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\^3r.EHg.c  No.  CXXXV^IO  Oar.  I  Jr.  Sesi.  2.  c.2&,Lh 
12,  §.1. 

An  Act  for  the  Impounding  of  Distresses. 

§.  1.  *  For  tihe  aroyding  of  grievous  vexations, 
'  exactions,  troubles,  and  disorder  in  taking  of  feffg^ 
*  diistresses,  and  impounding  of  cattell,  be  it  Sf^^^i^ 

^  enacted tbat,'    From  and  after  the  first  iSEv^S^ 

i  next  coming,]  day  of  [}  May  next  ensuing,]  no  distresse  of  ^^l^j^ 
wapentske,  or  cattell  shall  be  driven  out  of  the  hundred  ['or  S^Sa 

barony]  where  such  distresse  is  or  shall  be  i^Sto^ 
pt  diat]  taken,  |7  except]  it  be  to  a  pound  overt  within  J^^g* 

]  the  [^  said]  shire,  not  above  three  miles  distant 

from  the  place  where  the  said  distresse  is  taken ; 
and  that  no  cattell  or  other  goods  distrained  or  piitre«Mta. 

^  kenat  one 

taken  by  way  of  distresse  for  any  manner  of  Siy^lSSd 
cause  at  one  time,  shall  be  impounded  in  seve-  £^4^1!^!^^ 
rail  places,  whereby  the  owner  or  owners  of  mu^wlMeT*. 
such  distresse  shall  be  constrained  to  sue  seve- 
Yies]  rail  [^replevins]  for  the  delivery  of  the  said 

distresse  so  taken   at  one   time,  upon  paine  Bwrfiy^.Mo*. 
every  person  offending  contrary  to  this   aet 
ahall  forfeit  to  the  party  grieved,  for  every 
such  offence^  an  hundred  shillings,  and  treble 
damages. 


No.  CXXXVL— 6  Geo.  IV.  Lr.  e.  48,  §§.  8,  9,  IQ.^ 

<  And  be  it  further  enacted  that,'*  All  or  any  cattle  of  what-  SJI^^ij^n 
sscription  they  may  be,  which  shall  be  sdzed  and  distrained  fSwr  ^  £?S^ 
rposes  of  bang  impounded  in  order  to  secure  and  enforce  the  aodwi^%e 

■  •  •Mat  barony 

Dt  of  any  rent,  or  to  levy  the  amount  of  any  decree  of  court,  wd  county. 
any  trespass  or  other  matter  whatsoever,  shall  be  driven  to 
lall  be  impounded  in  the  pound  overt,  which  shall  be  situate 


t  No.  196. 

we  SIS  ao  ootffagsmKng  muctewnts  for  £nifmd. 
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pound*  Mttte 
dkUiAnedon 
UudMoog- 
IngtotbievMi- 


In  ndi  mnv 


BowidtaumB* 


next  and  nearest  to  the  land  upon  which  such  cattle  shall  have  heoi 
so  distrainod  and  within  the  same  barony  and  county,  to  be  then  and 
there  dealt  with  according  to  law. 

§.  9.  <  Provided  always  and  be  it  enacted  that,'  In  all  cases  when 
there  shall  be  a  manor  pound  iqipertidning  or  reputed  to  appertiiB 
to  any  particular  manor  or  estate,  all  or  any  cattle  which  shall  be 
seized  and  distruned  on  any  land  belonging  or  reputed  to  bdfflig 
to  such  manor  or  estate,  shall  and  may  be  impounded  in  the  manor 
pound  of  such  manor  estate* 

§.  10.  '  And  be  it  further  enacted  that,'  If  any  cattle  distrainfldi 
shall  be  impounded  in  any  pound,  contrary  to  the  direction  and  pn>- 
visions  of  tliis  act,  every  person  so  ofiending  shall,  upon  convictiooy 
be  liable  to  forfeit  and  pay  any  sum  not  exceeding  five  pounds  ftr 
each  such  offence.  (*) 


Anyi 

lor  anv  kind 

Qrran{,«Mnr 

telMDOUBdid 

iDfodipUot 

or  on  nich 

put  of  the 

preiniMi»M 

■hall  be  moat 

fit  and  ooQve* 


Impounding  on  the  Premises. 

No.  CXXXVII.— 15  Geo.  U.  Jr.  c.^8.  §.6.       1 1  Geo.  IL  Eng.e.  19, 

§.  10. 

§.  6.  <  And  whereas  great  difficulties  and  in- 
conveniencies  frequently  arise  to  landlords 
and  lessors,  and  other  persons  taking  dis- 
tresses for  rent,  in  removing  the  goods  and 
chatties  or  stock  distrained,  off  the  premises, 
in  cases  where  by  law  they  may  not  be  im- 
pounded and  secured  thereupon,  and  also 
to  the'  tenants  themselves  many  times,  by 
the  [^damages]  unavoidably  done  to  such  [^damage] 
goods  and  chatties  or  stock,  in  the  removal 
thereof;   be  it  enacted-^ ^that,'   From  and 

after  the  said  [^  Ist  day  of  May,  1742,]  it  shall  ['Sith   cky  of  Jvac, 

and  may  be  lawful  to  and  for  any  person  or  * '^^O 

persons  lawfully  taking  any  distress  for  any 

kind  of  rent,  to  impound  or  otherwise  secure 

the  distress  so  made,  of  what  nature  or  Und 

soever  it  may  be,  in  such  place,  or  <m  such 


(')  As  to  the  recorery  of  pcnaltieB,  see  $§«  11,  li,  13,  Potit  Ko.  I40i» 
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nremiaBeSy  by  virtue  part  of  the  premisses  chargeable  with  the  rent 
UMi  made^in  ^  ag  ghaH  be  most  fit  and  convenient  for  the  im- 
p  of  king  William  pounding  and  securing  such  distress ;  and  to 
I  (|iieen  Mary^  iatt-  appraise^  seU^  and  dispose  of  the  same  upon  the 

aL  ^IsSr  ^/*  P*^®™*®*  ^  ^^^^  manner^  and  under  the  like 
0dk  distrained  for  ^ii'^tions  and  restraints,  to  all  intents  and  pur- 
si  m  cow  the  Rent  poses,  as  any  person  taking  a  distress  for  rent 

^  €?^  ^  ^/*"'  n»y  n*>w  do  off  the  p  premises ;  •!  and  that  it  £lS*iL22S? 
MeTimerotoion^      J  1« Ja,i  f^  un^  f^i.  ««^  Tw.r^«  SfST"^ 

isr  act  miRle  in  the  ^^"  ^'^^  ™^y  ^^  lawful  to  ana  tor  any  person  count  of  the 

ith  year  of  hi»  pre--  ov  persons  whatsoever  tb  come  and  go  ti>  and  ^ 

^  nujes^^  intitoledv  ft^om.  such  place  or  part  of  the  said  premisses 

Mfwa/  prevenHna-  ^^^®  *^y  distress  for  rent  shall  be  impounded 
tni(2f  commitied  by  and  secured  as  aforesaid,  in  order  to  view, 
womU  and  for  the  appraise,  and  buy,  and  also  in  order  to  carry 
"mUmidRanininl^ off  or  remove  the  same  on  account  of  the  pur- 
eues.*]  chaser  thereof;   and  if  any  pound- breach,  or 

and]  rescous  shall  be  made  of  any  goods  \^  or]  chat- 

ties or  stock  distrained  for  rent,  and  impounded 
or  otherwise .  secured  by  virtue  of  this  act,  the 

.  persoa  or  persons  aginieved  thereby  shall  have 
fWPOfw  is  given  and  V^  ...         *^  -  c  a  x.        x. 

^vided  br  the  said  ^"^  "^®  remedy  as  m  cases  of  pound  breach  or 

WuieJ  [*  rescous.]  ^ 


(*)  Sec  Post  Chap.  8.  , 

(^)  As  to  th«  taking  and*  impouiuff ng  loose  com,  hay,  &c  as  a  distress,  see  the  2  Will*  i/toK-com 
U,Eng,  Set.  l,c.  5,  $.3,  and  7  fVUL  III,  Ir,  c.  22,  §§.  4,  5.  Ante  No.  126,  where-  h»j,ttG. 
'ancb  dbtresses  are  required  to  be  locked  up,  &e.  in-  t^e  place  where  the  same  shall  be 
Bod,  and  not  to  be  removed  by  the  distrainors  to  the  damage  of  the  owners,  before 
pltvia  or  sale. 

At  to  seisure  of  growing  ^rops  as  a  distress,  see  the  1 1  Geo.  //.  ^ngg  c.  .19,  §§•  8,  ^  Growing 
56  Geo.  III.  Ir.  c.  88,  §.  15,  Aute  Nos.  127  and  19S,  wbercfby  the  distrainor  Is  em-  ^"1^ 
rcred  to  cut,  gather,  Inake^  cure,  carry,  and  lay  up  the  same,  when  ripe^  in  the  bams  or 
ff  proper  places  on' the  premises;  and  in  case  there  be  none,  tlien  in  any  other  bam 
proper  place  which  the  kndlord  shall  procure,  and  as  near  as  may  be  to  the  prs*. 
Bs:  in  England^  giving  notice  of  the  place  to  the  tenant. 

ee  alsa  Che  pnurisions  collected  in  Chap.  S,  of  this  Book* 
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Of  tNMCtim- 

fRMIAdMl  imy 

th^r  Ibttfbig 
wifhootghr. 
log  way  Oriiifl 
Ibrt 


Keeping  and  Pound-fxs^  and  Pamd-heepers  Duly. 

No.  CXXXVIII.— Stef.    Temp.  Incert  (•)  Eng.  §•  Ir.  EtUOuz  id 
JSschekere  anii.  DistriccUmea  de  Scaccario^  Part  A* 


*  E  por  ceo  ke  la  commune  du 
*  reaume  ad  eu  graunt  damage 
^  par  torsenuse  prises  ke  unt  este 
^  fetes  par  Visoontes  e  par  autre 
'  baiUif  le  rey  [ou  ^]  par  autre 
'  acheson ;  poryeu  est,  [ke/  \| 
Ceus  a  queus  les  avers  sunt  les 
pusent  pestre  de  lur,  saunz  des- 
turber  kauut  il  serront  enparkez, 
saun  ren  doner  por  la  garde. 


"1 


par  acheson  de   la  dette  Ic   Roi  ou, 

MS.  Cotu 
pur  la  dette  le  Roy  ou.  Printed  Copies, 

3  &  ordeygne  qe*  Quaunt  viscontc  ou  autre 
home  preignc  les  avers  des  autres,  Otd  Print- 
ed Copies* 


<  Forasmuch  as  the  commonabj 

*  of  the  realm  hath  sustained  grtft 
^  damage  by  wrongful  taking  ^ 
^  distresses,  which  have  beoi  made 
^  by  sheriffs,  and  by  other  tie 
^  king's  bailtiTs,  for  the  king's  debt, 

*  or  for  any  other  cause ;  it  ii 
^  therefore  [provided  and  ordain- 
<  ed  that,'  When  a  sheriff  or 
any  other  man  doth  take  thi 
beasts  of  other, ']  they  to  whom  the 
beasts  do  belong  may  give  them 
their  feeding  without  disturbance, 
so  Idng  as  tliey  be  impoundA 
without  giving  any  thing  for  tlieir 
keeping. 

'  provided  that» 


Pow-pcwce 
for  any  whole 
disftrcM,  or 
lew,  if  IcM 
bath  liccn 
tnat,  liinitod 
for  kci>pin}( 
in  pnunil,  int. 
poondingor 
pouudi^. 


IVnnHy  fire 


No.  CXXXIX.— 10  Car.  1.  Sess.  2.  Ir.  c.  26,       ly2P.Sf  M.  Bug- 

§.  2.*>  c.  12,§.2. 

§.  2.  ^  And  be  it  further  enacted that,' 

After  the  said  first  day  of  {}  May]  no  person  [» April] 
or  persons  shall  take  for  keeping  in  pound,  im-> 
pounding,  or  poundage  of  any  maimer  of  dis« 
tresse,  above  the  summe  of  foure  pence  [^sterling  [<  far  any  onsl 
for  any]  whole  distrcsse  that  shall  be  so  im- 
pounded ;  and  where  lesse  hath  been  used,  there 
to  take  lesse,  [^  upon]  paine  of  five  pounds  to  be  ['  upon  the] 


(•)  Sec  Ante  p.  134,  note  (»), 


(b)  See  §.  1,  Ante  No.  135,  aad  see  Ko»  14a 
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payed  to  the  party  griered,  over  and  bedide  such 
iy]  [^  moneyes]  as  he  shall  take  above  the  summe  of 

four  pence;  any  usage  or  prescription  to  the 
contrary  in  any  wise  notwithstan^ng. 


CXL.— 6  Geo.  IV.  Jr.  c.  43,  §§.  1,  S,  4,  5»  6,  T,  11,  12,  18.» 

Let  to  amaid  and  render  more  effectual  an  Act  made  in  the 

lib  Year  of  the  Reign  of  King  Charles  the  First,  for  impound- 

of  Distresses  in  IrekauL 

[10th  Jt0i6,  18250 

I.  *  Whereas  an  act  was  passed  in  the  parliament  of  Ireland^  in 
tenth  year  of  the  reign  of  king  Charles  the  first,  intituled  An 
Jar  the  iasipciimding  qf  Distresses:  And  whereas  the  provisions  ioclcss. 
he  said  recited  act  are  not  sufficient  for  the  purposes  intended ; 
it  is  expedient  that  a  more  effectual  regulation  should  be  made 
such  purposes,  and  to  prevent  abuse  in  the  making  and  im- 
nding  of  distresses  in  Ireland;  be  it  therefore  enacted— —that/  ^'^^i^ 

«»  '     en  shall  give 

]r  person  who  at  the  time  of  the  passing  of  this  act,  or  at  any  time  ^nhl»S  lo 
B  the  1st  day  of  January,  1826,  shall  be,  or  shall  be  duly  ST^SIT* 
inted  the  keeper,  or  shall  act  as  keeper  of  any  pound  overt  in 
td^  legally  constituted,  shall  on  or  previous  to  such  1st  day  of 
ory,  1826,  at  some  quarter  sessions  or  adjournment  tliereof, 
into  security,  by  recognizance  to  the  clerk  of  the  peace  of  the 
^,  county  of  a  dty,  or  county  of  a  town,  within  which  such 
d  shall  be  situate,  or  to  the  mayor  or  oUier  chief  officer  of  a  ^ 
corporate,  where  a  pound  shall  be  situate  within  the  jurisdic^ 
li  such  town  corporate,  (and  which  recognizance  such  clerk  of 
eace  or  mayor,  or  other  chief  officer,  is  hereby  authorized  and 
wared  to  take,  and  for  taking  which  recognizance  it  shall  not 
Rrful  to  charge  or  take  any  fee),  conditioned  for  the  due  execution 
s  office  of  pound  keeper;  that  is  to  say,  each  such  pound  keeper 
I  sum  of  ten  pounds^  and  two  sufficient  sureties  in  the  sum  <>f 
ounds  each ;  and  that  every  person  who,  at  any  time  after  the 
ist  day  of  January y  1826,  shall  be  or  shall  hereafter  be  appointed 


■^  ■»■ 


(*)  There  are  no  corresponding  enactments  for  EnglancU 
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to  be  the  keeper  of  any  such  pound,  shall  oiter  into  the  like  aeciirity, 
at  some  quarter  sesnons  or  adjournment,  thereof  which  shall  b^  hdd 
within  the  county  or  division,  or  riding  of  a  county,  county  of  a 
city  or  county  of  a  town,  or  town  corporate,  within  which  sudi 
pound  shall  be  situate;  and  every  such  security  shall  be  renewed 
yearly  and  every  year,  in  manner  aforesaid ;  and  if  any  person  in 
Ireland  shall  keep  any  pound  overt,  or  shall  act  as  a  pound  keepo*, 
virithout  having  given  and  entered  into  such  security  as  is  required 
by .  this  act,  or  without  having  renewed  such  security  in  manner 
aforesaid,  every  such  person  shall  for  evory  such  offence  todmt  the 
iPeiMtfim     snm  of  ten  pounds,  to  be  recovered  and  applied  in  manner  herdn- 

after  mentioned.  (*) 
whmern'         §•  3.  <  And  bc  it  further  enacted,  that,'  Every  pound  keeper  as 
(Sue lit  in   aforesiSd,  whenever  and  so  often  as  any  animals  of  any  descriptbn 

pound,  notice  ,  , 

^^p«^  which  shall  be  found  straying  shall  be  impounded  with  him,  diall 
^bS^^lS     post  a  written  notice  on  the  gate  of  his  pound,  and  also  upon  the 
S^^^    nearest  church  and  chapel,  setting  forth  a  descripfton  of  such  catd^ 
pouudeiL       so  impounded  or  in  his  possession ;  and  such  notice  shall  remain  8<^ 
posted,  until  such  animals  shall  have  been  claimed,  or  otherwise  dis — 
posed  of  by  due  course  of  law ;  and  every  pound  keeper  who  shalB 
'nc^eot  to  post  such  notices  as  aforesaid,  shall  not  claim  or  be  -enti*— 
t]cd  to  receive  any  poundage  fee  for  the  custody  of  such  aiiimal,  an< 
f^foOir,        ^^sll  for  each  such  neglect  forfeit  and  pay  a  sum  not  exceeding  tivi^ 

pounds. 
Hagtetrata         §.  4.  *  And  bc  it  further  enacted,  that,'  From  and  after  the  pessiDi^ 
^!^^    of  this  act,  it  dudl  and  may  be  lawful  for  the  -magistrates  assemble^^ 
^7d£^^  at  the  Midhaebnas  quarter  sessions  in  their  sevend  districts,  and  the] 
kaeperfml^i  arc  hereby  authorized  and  empowered,  to  appoint  and  affix  the  rate  oi 
unanoeorcat-  piico  which  it  shsll  bc  lawJFul  for  the  keepers  of  any  such  pound 
aforesaid  to  charge  and  receive,  for  the  sustenance  of  the  catde,  ol 
whatever  description,  which  shall  be  committed  to  any  such  pounds 
in  case  the  owner  of  such  catde  should  not  feed  them  himself;  whick 
rate  or  price  so  fixed  by  such  magistrates  shall  constandy  be  and 
remain  posted  in  le^ble  characters,  either  on  the  outside  of  the 
dwdling  house,  or  on  the  outside  of  the  pound  of  every  such  pound 
keeper;  and  every  pound  keeper,  who  shall  not  keep  such  rate  so 


(*)  See  §.  2y  which  makes  rescuing  cattle,  &c.  a  misdenieknar,  Poit,  M%  ^  CdaamX 
Proceedings.*' 
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eoBliiiiially  posted,  or  who  shall  charge  any  preate  stun  or  rate  for  ivnuityforiMK 
the  toiteiiBnoe  of  any  such  cattle,  than  the  rate  or  sum  fixed  by  ^"^^ 

.  •  *    chargingmore 

sudi  magistrates  as  aforesaid,  shall  forfeit  and  pay  any  sum  not  ^  belied. 
eocoeeding  five  pounds  for  each  and  every  month  that  he  shall  so  act 
as  pound  keeper  without  haying  such  rate  aflixed  as  aforesaid. 

i^  6.  <  And  be  it  further  enacted,  that,'  From  and  after  the  passing  ouunior 

pound  kr 


of  this  act,  it  shall  and  may  be  lawful  for  the  keeper  of  each  and  ^S^^*^ 
every  pound  in  Ireland  legally  constituted,  to  demand  and  receive  as 
pound  fees,  for  the  cattle  of  the  several  descriptions  which  sliall  be 
impounded  therein,  the  several  and  respective  sums  following,  and 
no  more;  any  thing  in  the  said  recited  act  of  the  tenth  year  of  the 
reign  of  king  Charles  the  first,  or  any  other  act  or  acts,  or  any  law 
or  custom  to  the  contrary  in  any  wise  notwithstanding ;  that  is  to 
say,  for  the  first  or  only  horse,  mule,  or  ass,  and  for  the  first  or  only  For  tiic  nm 
homed  beast,  commonly  called  black  cattle,  the  sum  of  five  pence,  ^-  f<»  e^ery 
and  the  further  sum  of  two  pence  for  each  and  every  additional 
beast  of  the  kind  impounded  at  the  same  time  for  the  same  distress ;  Forshcep^ftc. 
and  for  any  one  or  more,  not  exceeding  four  in  number,  of  sheep,  tcm^SnA 
lambs,  goats,  or  swine,  which  shall  be  so  impounded,  the  sum  of  oMMkutkn- 
four  pence,  and  the  further  sum  of  one  petmy  each  for  every  addi- 
tional animal  of  the  like  kind,  beyond  four,  impoimded  at  the  same 
time  or  for  the  same  distress. 

§.  6.  *  And  be  it  further  enacted,  that,'  The  several  sums  so  by  this  what  ntesto 
act  authorized  to  be  demanded  and  taken  by  any  such  pound  keeper,  pound  i^ 
wkaSl  be  taken  and  deemed  to  be  in  full  satisfaction  as  pound  fees  to  such  l^hi^h  th?^ 
poiHid  keeper  for  three  days,  consisting  of  seventy-two  hours,  next  after  ^^,^^" 
the  time  when  such  cattle  shall  be  so  impounded,  whether  such 
cattle  shall  remain  impounded  during  the  whole  or  during  part  only 
ef  such  seventy-two  hours ;  and  that  after  such  tliree  days  it  shall 
be  lawfiil  for  any  pound  keeper  to  demand  and  take  one  half  of  the 
like  sum,  at  the  rate  herein-before  mentioned,  for  every  additional 
seventy-two  hours  during  the  whole  or  any  part  of  which  any  cattle 
of  the  description  herein-before  mentioned  shall  remain  in  the  cus- 
tody of  such  pound  keeper  in  such  pound,  and  whether  such  cattle 
shaU  remain  impounded  during  the  whole  or  during  part  only  of 
Bn«d&  seventy-two  hours :  Provided  always,  that  no  greater  sum  shall 
be  demanded  or  taken  by  any  pound  keeper,  as  poimd  fees,  for  any  gradMre^, 
one  distress  for  the  same  demand,  than  the  sum  of  tweuty-pence  in 
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the  wfaolei  whaterar  siay  be  the  nmnber  of  aoimils  taken  for  mdi 
dktrees,  or  wiiatever  may  be  the  length  of  time  thai  they  diaU  ham 
been  impounded  for  the  aame. 
Ftadtv  OB         f  7.  <  And  be  it  farther  enacted,  that,'  If  aoy  poond  keeper  m 
SSi'irSSka  ^^^''^  ^^^^  demand  or  take  any  greater  earn  for  the  nqionndmg  m 
wAnAi^  any  catde  than  such  pound  keeper  is   by  this  aet  anthoriied  to 
fl««poui>dK    demand  and  take;  or  if  the  walls  of  the  pound  of  any  soeh  kseptf 
riiall  not   be  well  and  substantially  built  of  stone  <Hr  bride,  sad 
of  the  height  of  seven  feet  at  the  least;  or  if  three-fonrtha  at  leait 
of  the  area  of  any  such  pound  shall  not  be  scraped  or  swept  coos  is 
every  twenty-four  hours  at  the  least,  or  otherwise  kept  dean  and  in 
good  order,  and  with  a  sufficiency  of  wholesome  water  for  the  csttle 
which  from  time  to  time  shall  be  kept  therein;  or  if  any  ponnd 
keeper  shall  take  upon  himself  to  administer  any  oath;  every  sods 
pound  keeper  shall,  upon  conviction  oi  any  such  offiiDiM  or  n^leel, 
forfeit  and  pay  a  sum  not  exceeding  five  pounds.  (*) 
i^MicicinB.      S*  11*  'And  be  it  further  enacted,  that,'  All  penalties  iaeoned 
tSiaiiSs^  under  this  act,  by  any  person  who  diall  he  guilty  of  any  oAnee 
Sndiiit^    against  this  act,  and  all  damages  not  exceeding  ten  pounds^  to  wbidi 
jjg^^wBd  any  pound  keeper  shall  <Hr  may  be  subject,  by  reason  or  on  aocouiit 
gj"fe^^  of  neglect  or  defoult  of  such  pound  keeper,  either  in  enhuging  aaj 
SS^LSb^  in  cattle  distrained  and  impounded,  or  in  permitting  any  sudi  cattle  to 
oa  ooidiiiaiDt   be  enlarged  without  sufficient  authority  for  so  ddng,  or  by  any 
^^^"^         neglect  in  his  driving,  feeding,  or  keejung  any  such  cattle^  or  by  any 
other  n^lect  or  default  whatsoever  of  such  pound  keeper,  shall  and 
may  be  recoverable  and  recov^cd,  on  com|daint  of  any  person 
aggrieved,  before  two  or  more  magistrates  assembled  in  petty  ses- 
sions, or  reputed  petty  sessions,  in  the  county  in  whidi  such  com- 
plainant shall  reside,  or  in  which  the  pound  shall  be  situate ;  sad  it 
shall  be  lawful  for  such  magistrates,  and  they  are  hereby  audioriiedi 
cm]K>wered,  and  required,  to  hear  and  determine  such  complsiBli 
provided  that  such  complaint  shall  be  made  to  them  within  eni 
calendar  month  next  after  the  offence  shall  have  been  committed,  C 
the  cause  of  complaint  shall  have  occurred ;  and  it  shall  be  law£d 
for  such  magistrates  to  issue  their  warrant  for  levying  any  sudi 
penalty  or  sum  of  money  within  the  sum  limited  by  this  ac^  wiA 

(*)  Sec  §§.  7,  8,  9,  AnU  No.  156. 
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MNNlaUe  Mwts  of  such  levy,  by  distress  and  sale  of  Uie  goods  and 
latleb  of  the  offender,  rendering  the  overpliis   (if  any)  to  the 


$.  IS.  '  Provided  always,  and  be  it  enacted,  that,'  It  shall  and  may  ^^^p^JJ^ 
»  lawful  for  any  person  who  shall  think  himself  or  herself  aggrieved  """^^^^^ 
f  the  deeision  of  such  two  or  more  magiiRtrates,  to  appeal  against 
le  conviction  of  snch  two  or  more  magistrates  to  the  next  qnarter 
MBons  of  such  Coufity ;  and  such  appeal  shall  be  tried  and  .finally 
stflrinined  at  sndhi  quarter  sessions  accordingly;  provided  that  notaoe  iMioeariv- 
I  writing  of  such  intention  to  appeal,  and  snflBcicnt  securities,  cim*  ^^^ 
ilknied  for  duly  prosecuting  such  appeal,  shall  be  given  to  the 
lagistrates  before  whom  snch  conviction  shall  be  had,  at  the  time 
f  thmr  decision  upon  the  particular  case ;  and  in  case  of  such  notice 
if  iqppeal  and  such  security  being  given  in  manner  aforesaid,  it  shall 
Mit  be  lawful  for  such  magntrates  to  issue  their  warrant  for  levying 
auh  penalty  or  smn  of  money. 

}i  IB.  ^  And  be  it  furtiier  enacted,  that,'  All  penalties,  damages  PenaHiwiNMr 
tad  sums  of  money,  incurred  and  levied  under  and  by  virtue  of  this 
•et|  diall  be  payable  and  paid  to  the  person  or  persons  who  shall  sue 
fiv  mdk  pfnaltf^  or  damages,  upon  conviction  of  the  ofienders  in 
nmner  reqinred  by  this  act. 


Second  Distress  in  case  (^  Mescue. 


No.  CXLL— 8  Geo.  I.  Ir.  c  2,  §§.  8,  9,  10.« 

m 

{.  8.  '  And  whereas  cUstresses  lawfully  taken  are  frequently  res-  on  rcMmc  or 
*eiied;   be  it    further  enacted-^— — that,'    If  any  distress  lawfully  ^^^fJL^^*''' 
Uen  for  rent  or  services,  or  other  legal  dues,  shall  jbc  rescued,  if  Sk^J^.of 
the  person  on  whose  behalf  such  distress,  was  taken,  his  agent  or  ^IISiS^Sl^ 
httlifl^  or  any  person  employed   in    taking  such    distress,    shall,  iburtecndayi, 
Iridun  fourteen  days'  after  such  rescue,  make  oath  thereof  before  eootabictto 
^otYoA  migesty's  justices  of  tiie  peace  of  tiie  county  where  such  l^t^^ 
iMua  shall  have  been  conmiitted,  which  oath  such  justice  is  hereby  SSStS^ 
itiborized  and  required  to  administer,  tiien  such  justice  of  the  peace  ^^ 
ihall  by  warrant  under  his  hand  and  seal,  order  and  require  one  or  more 


(*)  Thsre  are  no  cofwapcmding  cnartaenU  for  £n^lanii. 
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constable  or  constables  of  the  said  county,  to  go  with  and  assist  Ae 
person  on  whose  behalf  such  distress  was  taken,  or  his  agvit  or 
bailiff,  or  the  person  employed  by  him  as  aforesaid,  or  the  penoii 
making  such  oath,  to  distrain  again  for  the  said  rent,  senriees,  m* 
other  legal  dues,  and  to  take  with  him  a  number  of  persons  soffideoi 
to  secure  and  convey  the  distress  so  by  him  or  them  to  be  taken  to 
some  lawful  pound : 
£,^^S'SSSf      §•  ^'  '  Provided  always,  that,'  Before  any  justice  rf  Ae  pcaw 
^^M^  •ball  grant  such  warrant  as  aforesaid,  there  shall  be  dcponted  m  the 
Mtirfy'nich     hand  of  such  justice  of  the  peace  such  reasonable  sum  of  money,  ss 
•^^j^aj"^    such  justice  of  the  peace  shall  require,  to  satiafie  such  constable  or 
2k,*^'^  constables,  and  his  and  their  asristants,  for  their  pains  and  trouble  rift 
n^dtuun.  executing  such  warrant,  out  of  which  money  so  depomted  reasonaMe 
satisfaction  shall  be  made  by  such  justice  of  the  peace,  afler  tli^ 
service  performed,  to  such  constable  or  constables,  and  his  and  tfaeic" 
assistants,  returning  the  overplus;  which  money,  so  paid,  shall  if* 
the  first  place  be  deducted  out  of  the  money  arising  by  the  sale  of 
such  distress,  in  case  the  same  shall  be  sold ;  or  otherwise  shall  b^ 
levyed  or  recovered  by  distress  and  sale  of  the  goods,,  as  in  ease  of  » 
distress  for  rent  or  by  civil  bill  against  the  person  owing  the  rea^ 
service  or  other  duty,  for  which  such  distress  was  taken,  with  cost* 
of  suit. 

2iiSJo?'fw.      §•  ^^-  *^"^  ^  ^^  further  enacted ^that,'    If  it  shall  appctr 

hiJliLuSIiS  upon  oath  to  any  justice  of  the  peace  of  the  county  or  place  where 
cmin^thau    anv  com  or  hay  shall  be  lawfully  distrained,  that  the  same  is  m 

iinpowera  »/  *f  0 

roiMtabie  to    great  danger  of  beiiiff  rescued  or  unlawfully  taken  away,  then  socn 

•mute watch,  jug^jce  of  the  peace  shall,  by  warrant  as  aforesaid,  order  and  5»- 

power  any  constable  of  the  same  county  to  appoint  a  sufficieat 

number  of  fit  persons  to  watch,  keep,  and  secure  such  com  or  haji    , 

until  such  time  as  the  same  might  lawfully  be  sold,  or  shall  k 

otherwise  delivered  by  duo  course  of  law;   and  each  person  ^ 

appointed  shall  be  paid  such  wages  as  such  justice  of  the  peace  sidl 

direct  not  exceeding  one  shilling  nor  less  tlian  six-pence  for  one  itf^ 

attendance,  nor  less  than  one  shilling  nor  more  than  one  shiDing  and 

six-pence  for  a  day  and  a  night's  attendance  to  any  one  perBoa** 

DeinMtof      provided  that,  the  person  at  whose  instance  such  warrant  shall  be 

™*''*^'  ^'     granted,  shall,  before  the  granting  of  the  same,  deposit  such  reaaoB* 

able  sum  of  money  in  the  hand  of  the  said  justice  of  the  pesos  0 

such  justice  shall  judge  to  be  sufficient  for  such  payment;  whidi 
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DISTRESS,  &c 


153 


payBMnit  mieh  justice  shall  cause  to  be  made  aoeorAnff  to  Htke  pm- 
^ortioDa  aboTe^mentioBed,  after  the  service  perfmrmedy  returning 
Iwoverplus;  and  one  moiety  of  the  sum,  which  diall  be  at  thechavgjB 
if  Ae party  on  whose  behalf  sneh  warrant  was  granted;  and  a9  to  onemoMyat 
^  other  moiety  thereof,  satiafWctiou  shall  be  made  to  the  party  .who  for  wbom  the 
the  deposit  out  of  the  money  arising  by  the  sale  of  such  S^g^^ 
in  tlie  first  place,  in  case  the  same  shall  be  sold,  or  otherwise  ihe'Sth!^'^ 
•ball  be  levyed  or  recovered  by  distress  and  sale  as  in  cases  of  tS^T*^^' 
fiskress  for  rent,  or  by  civil  bill,  against  the  person  owing  the  rent, 

•arvios^  or  other  duty,  for  which  such  distress  was  taken,  with  costs 

rfwtC) 


CHAPTER  VIII. 


OF  THE   APPRAISEMENT,    AND   SALE   OF   DISTRESS, 


Sak  of  Distress  fir  the  Kmrfs  Ddis^  ^. 

No.  CXLIL— SAif.  Tenqp.  Incert.  (*»)  Eng.  §•  Ir.  Estafuz  dd  Eschekere 

txiiu  DUtricciones  de  Scaccario^  Part  B. 


E  ke  les  avers  ne  mil  autre  des- 
tnaoe,  prise  pur  la  detto  le  rey 
<^  par  autre  acheson,  ne  seient 
^enduz  dedenz  les  quinze  jurs,  de 
^pjse» 

B  si  nul  porte  taille  conue  de 
Itys  fete  al  Escheker,  cesse  la  de»- 


B  si  nul  porte  taille    de  nul 
iheonte  on  de  baillif  de  paye  fete 


And  that  the  beasts,  nor  no 
other  distress  taken  for  the  king's 
debt,  nor  for  any  other  cause,  be 
[given  ne  sold^]  within  fifteen 
days  after  the  taking. 

And  if  any  bring  Cthe']  taily 
of  a  payment  modie  in  the  Bxche- 
quer,  the  distress  shall  cease. 

And  if  he  bring  the  tally  of 


Dlstroi  fir 

thokhig'kdeU 

ur  for  other 

caiMestudl 

jiotlwiokl 

within  fifteen 

days. 


On  producing 
talljr  Of  iwy. 
ment,  dntrcxi 
•hall  cease* 


s  the  known 


O  For  mora  m  to  rescue^  see  Pott,  title  "  Criminal  Proceeding*' 
0)  8oo  Ante  p.  134,  note  (■). 

U 
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a  ly  de  la  chose  demaundee,  e 
voile  trover  plegges  deetrc  al  E»- 
cheker  au  prochein  acunte,  a  fere 
ceo  ke  dreit  serrad,  adonke  cefise 
la  deetresce;  e  le  visconte  ou  le 
baillif  face  atacher  [le  visconte  ou 
le  baillif']  ke  les  dust  aver  aquitee, 
kil  scit  sor  meme  la  cunte,  a  fere 
sur  ceo  ke  dreit  serrad,  e  cyt 
ilcokes  lc8  nons  dcs  plegges. 

» lui,  MS.  Cow,— celluy,  Printed  Copies. 


any  sheriff  or  bailiff,  of  payment 
made  to  them  of  the  thing  de- 
manded, and    will  find    pieties 
that  he  will  appear  in  the  Exche- 
quer, upon  the  next  account,  io 
do  as  right  shall  require,  then  the 
distress  shall  cease;  andtheslie- 
riff  or  bailiff  shall  cause  him  to 
be  attached  tliat  ought  to  have 
acquitted  him,  tliat  he  appear  qh 
on  the  same  account,  to  do  tf 
right  shall  require;  and  there  shall 
liavo  the  names  of  the  pledges. 


TbeooUeeton 
oftberere. 
nue^  &G.  may 
deduct  eat  of 
the  money 
iirWng  by  lale 
ofdiatrcMei 
for  rants  psy. 
able  to  the 
king,  the  ne. 
cewmrchar. 
gei  of  takinc, 
■ecuring,ana 
selUngsudi 


No.  CXLIIL— 21,  22  Geo.  Ill  Ir.  c.  15,  §.  75.  • 

§.  75.  '  And  whereas  the  collectors  of  your  majesty's  revenue,  vA 
those  employed  by  them,  have  been  frequently  obliged  to  distnin 
for  quit-rent,  crown-rent,  composition-rent,  and  other  rents,  pay- 
able to  your  majesty,  your  heirs  and  successors,  and  distresses 
taken  for  the  same  have  been  frequently  rescued,  by  reason  whereof 
the  collection  of  the  rents  aforesaid  hath  been  rendered  difficult 
and  expensive ;  for  remedy  whereof,  be  it  enacted that,'  Firom 


and  after  the  24th  day  of  June,  1782,  in  all  cases,  where  any 
or  distresses  shall  be  taken  on  any  lands,  tenements  or  hereditament^ 
for  any  quit-rent,  crown,  composition,  or  other  rent,  payable  to  your 
majesty,  your  heirs  and  successors,  then  due^  and  in  arrear,  and 
chargeable  thereon,  it  shall  and  may  be  lawful  for  such  coUectors, 
and  those  impowered  by  them  to  distrain  for  the  same,  to  deduct 
and  retain  out  of  the  value  of  such  distress  or  distresses,  or  oat  of 
the  money  arising  by  sale  thereof,  all  such  necessary  charges  aad  ^ 
expences,  over  and  above  the  rent  so  in  arrear,  as  shall  neoesssrily  be  ': 
incurred  in  the  taking,  securing,  and  selling  such  distress  or  ^  m 
tresses. 


(*)  Tbere  are  no  corregponding  enactments  for  Sngland, 
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Provisions  {in  Ireland)  respecting  AppreUsemenL  * 

No.  CXLIV.— 18  E(ba.  IV.  Jr.  c.  1.  {Rot  Pari  c.  12.). 

An  Act  whereby  Distress  taken  for  Rent  may  be  sold. 
^Item^  at  the    request   of   the  commons,  that    whereas    divers  iftfaedis. 

trcM  be  not 

lords  spiritual  and  temporal,  and  free  tenants,  are  oftentimes  hurt  S^^^'J^ 
sod  put  to  delays  and  losses  of  their  rents  by  distresses  and  faking  1^^^"^ 
of  distresses,  that  is  to  say,  when  the  distriesses  are  taken  often  SfMup^ 
times  they  dye,  and  oftentimes  break  the  pound,  and  often  times  putydonot 

I       <•  .  com©  within 

taken  with  theeves  and  others,  and  often  times  the  tenant  from  S^^' 

whom  the  distresses  are  taken  have  no  more  distresses  nor  other  ^^%S 

goods  by  which  he  may  be  distrained,  so  as  oft:en  times  are  both  pniMd."  "^ 

the  l<nrd  and  tenant  hurt ;  for  which  it  is  ordained  and  accorded' 

-^— that,'  When  any  lord  henceforth  take  any  distress,  if  the  dis- 

ress  be  not  quit  within  eight  days  aftier  the  taking,  that  then  it  shall  be 

awful  to  the  lord  tb  call  before  him  or  his  officer  four  men  of  the 

Mme  lordship,  and  to  make  them  swear  before  him  or  his  seneschal, 

or  his  receiver,  upon  a  book,  to  praise  the  distress  or  distresses  so 

tdtMi;  and  it  he  from  wbomrthe^  distress  is  taken  do  not  come  within 

<Aer  eight  days  after  the  presentment,  and  pay  his  duty,  or  nuike 

Ko  agceement  with- his  lord,  or  his  officer,  then  the  lord  to  take  it 

iiit  is  praised  for  his  rent  with  his  damages ;  and  if  the  distress  be 

better  than  the  r^t  with  the  arrerages,  the  lord  to  restore  the  sur- 

plttBSge  unto  the  tenaijit;  and  if  it  be  of  lesser  price  than  the  value 

of  the  rent,  with  tharrerages,  the  tenant  to  pay  the  surplusage,  or 

ki  agun  distrmned^ 

No.  CXL v.— 10,  II  Car.  I.  Ir.  c.  7. 

So  Act  of  Explanation  of  a  Statute  made  in  this  Realme,  in  the 
Bghteenth  Year  of  the  Raign  of  the  late  King  Edward  the 
Fourth,  intituled,  'An  Act  whereby  Distresses  taken  for  Rent 
may  be  sold'. 


t.  1.  'Whereas  at  a  parliament  holden  in  this  kinf^dom  in  the  nie former 
flig|liteeiith  year  of  the  raigne  of  the  late  king  Edward  the  fourtV,  to  an 
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distndiMd  for 


late  king  of  England^  and  lord  of  Ireland^  it  was  ordained  and 
accorded  by  anthority  of  that  parliament,  that  when  any  lord 
thenceforth  take  any  distresse,  if  the  ^stresse  be  not  quit  witbiii 
eight  dayes  after  the  taking,  that  then  it  shall  be  lawfaD  to  the 
lord  to  call  before  him  or  his  officer  four  men  of  the  same  IcNrdship^ 
and  to  make  them  Bwear  before  him  or  his  seneschall  or  his  re- 
ceiver, upon  a  book,  to  praise  the  distrease  or  distressea  so  tiken; 
and  if  he  from  whom  the  distrease  is  taken  doe  not  oome  widbn 
other  eight  dayes  after  the  praysemeiit,  and  pay  his  duty,  or  liiike 
no  i^eement  with*  his  lord,  or  his  officer,  then  the  lord  to  take  it 
as  it  is  praysed  for  his  rent,  with  his  damages ;  and  if  the  distraBW 
Jbo  better  then  the  rent  wiUi  the  arrerages,  the  lord  to  restore  tbe 
surplusage  unto  tlie  t^iant ;  and  if  it  be  of  lesser  price  then  tbe 
'Value  of  the  rexit,  with  the  arrerages,  the  tenant  to  pay  tbe  sur- 
plusage, or  to  be  againe  distrained ;  and  forasmuch  as  divers  doubts 
and  ambiguities  did,  and  daily  do  arise,  whether  the  said  statute  , 
can  extend  unto  any,  but  unto  very  lord,  and  wetj  tenant;  be  tt 
theref<»*e  enacted,  adjudged,  and  deelared— -^tha^'  All  and  every 
person  and  persons^  bodies  politique  and  oorpcHrale,  and  other  persosi 
whatsoever,  who  is  or  are,  or  hereafter  shall  be  seized  in  feo^  sr  fte 
tayle  generall  or  speciall,  or  as  tenant  after  possibility  of  issnscxtbety 
QX  as  tenant  for  life  or  lives  in  dower,  or  by  the  curtesie  ^  En^fBodi 
or  of  any  other  estate  of  freehold,  or  that  now  is,  or  are,  «r  here^ 
after  shall  be  possessed  as  of  an  estate  for  years,  guardian  in  chivali^ 
or  socage,  or  as  tenant  by  ekgity  statute  merchant  or  statute  elaple^ 
or  of  any  other  estate  for  years,  or  estate  equivalent  thereunto,  of 
any  honors,  castles,  lands,  tenements,  wc  other  hereditaments  what- 
soever ;  and  also  all  and  every  grantee  or  grantees  of  an^  one  er 
more  rent  or  rents  charge,  and  the  heires,  successors  and  assignee  of 
every  such  grantee  or  grantees,  and  every  other  person  and  penoss 
whatsoever,  shall  and  may  from  henceforth  distraine  for  their  and 
every  of  their  rents,  customs,  duties  and  services  to  them  and  entf 
of  them  reserved,  or  to  be  reserved,  or  due  and  payable^  and  (of  . 
which  it  is  or  shall  be  lawfull  to  distraine  by  the  law  of  this  resfan*  j 
for,  or  out  of  any  honors,  castles,  manners,  lands,  tenements  as^  i 
hereditaments  whatsoever,  that  it  shall  and  may  be  lawfuU  tfX  Jl  < 
and  every  the  said  person  and  persons,  bodies  politique  and  eorpoiM 
and  to  the  s^d  grantee  or  grantees,  his  and  their  beire^ 
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nd  aggignes,  to  impound,  appraise,  sell,  and  otherwise  to  nse,  dis- 
NNe  of,  and  convert  to  his  or  their  use  the  «aid  distresses  to  be  taken 
t8  aforesaid,  as  in  case  between  very  lord  and  very  tenant  should  be 
awfiil  either  by  the  statute  before  mentioned,  or  by  any  other  law  or 
tetale  whatsoever :  * 

§•  S.  "^  Provided  alwayes,  and  be  it  further  enacted— -—that,'  The  TiMmniie. 
aid  vf^praisement  be  made  upon  oath  by  four  or  more  honest  and  ^^^'^SSL. 
liwmet  persons  of  the  same  parish  where  the  said  distresse  shall 


le  taken,  in  the  same  manner  as  the  same  hath  been  done  by  four 
wnmis  of  the  lordship  in  case  between  very  lord  and  very  tenant; 
lie  said  oath  to  be  administered  by  the  partyes  distrayning,  or  by 
heir  eeneschall,  bgyliffe  or  receiver. 


No.  CXLVI.— 8  Geo.  I.  Ir.  c.  2,  J.  6. 
(.  6.  'And  whereas  by  the  laws  and  statutes  of  this  kingdom,  The^ppnrfie^ 

*  ^  nait  BMjr  be 

^  goods  and  chaltlea  taken  by  way  of  distress,  and  liable  to  be  ^^|E^' 

*  aiipraiaed,  are  to  be  appraised  on  eadi  by  four  or  more  honest  and  *"^^' 
^tisereet  persons  ^  the  mannor  or  paridi  where  they  are  taken 
^wUeh  is  found  often  to  be  very  inconvenient,  by  reason  that  in 

*  aisny  jdaoes  the  neighbouring  inhatntants  are  in  such  combinatioa 

'  Uiong  themaelves  that  they  very  often  appraise  their  neighbour's 

'gQods^  00  distrained,  at  much  more  than  the  person  or  persons 

^  far  whose  benefit  and  advantage  such  distress  is  taken  can  sell 

'ths  same;    for  Tesaedy  thereof,   be  it  further  enacted— —that,' 

ft  thall  and  may  be  lawful  to  appraise  any  goods  or  chatties  that 

ikdl  be  taken  by  way  of  distress  for  rent^  duties  or  services,  after 

tke  Sdth  day  of  Deember^   1721,  which  by  law  are  liable  to  be 

qipraiaed,  by  three  or  more  honest  and  discreet  persons  <^  the 

krany  where  such  distress  shall  be  taken ;  and  that  the  landlord, 

kk  steward,  bailiff,  agent,  or  receiver,  may  and  shall  administer  an 

sath  to  such  three  or  more  honest  and  discreet  persons  of  the  barony 

where  such  distress  shall   be  taken  before  such  distress  shall  be 

appraised,  that  they  will  according  to  the  best  of  Uieir  judgment,  skill, 

and  knowledge,  justly  and  indifiierently  value  and  appraise  the  same ; 

mk  Ike  appraisement  so  made  shall  be  as  valid  and  effiBctual  as  if 

the  suae  kad  been  made  in  pnrsnance  of  any  former  law  or  statute* 
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Sak  qf  Dittreat  in  Ireland. 
No.  CXLVIL— 25  Geo.  11.  Ir.  c.  13,  §.  3, 

* 

luduta^       §*  ^*  '  ^^  whoreas  the  manner  in  which  distresses  taken  for  rmt^ 
oStaTn^^   *  services,  fee-farm-rents,  or  rent-charges,  have  been  often  disposed 


intifbtd^w   <  of,  have  occasioned  troublesome  and  vexatious  suits;  be  it  enacted 

^jjjyjw^  « that,*  From  and  after  the  1st  day  of  Mag  next,  all  distrmtf 

SSSIIJ^^  lawfully  taken  for  any  such  rent  or  arrears  of  rent  shall,  unlev 


inradMmHiff  redeemed  within  eieht  days  after  the  same  shall  be  distni&ied  fl» 
jJjhintiM  aforesaid,  be  sold  by  publick  cant  to  the  highest  and  fairest  biddier  or 
^iJMl'^^^^^  bidders,  at  such  time  or  times,  and  iir  such  convenient  plaee  or 


^SL^v^USa   places  as  the  person  distraining  his  agent  or  bailiff  shall  for  that 


toiNMi«d  purpose  appoint;  such  person,  his  agent  or  bailiff,  after  default 
g^^^  niade  in  redeeming  such  distress  within  the  time  aforesaid,  fii^ 
mt^^!lS«c  cau'Bing  one  or  more  notice  or  notices  in  writing  of  the  place  and 
^"''^^  tinie  intended  for  such  sale  to  be  posted  up  six  days  previmis  to  die 
time  of  such  sale  in  the  next  market  town,  to  such  plaoe,  at  tbe 
usual  place  in  such  market  town  for  posting  up  publick  nolioes;  sikI 
that  the  price  and  prices  fimr  which  sueh  distress  or  distresses  dialt 
be  bona  fide  then  and  there  sold,  shatl  be  deemed  and  takoi  at 
between  all  the  parties  aforesaid,  and  all  persons  deriving  under 
them  respectively,  to  be  the  full  and  real  value  of  such  distresi  ^ 
^stresses,  and  that  such  value  shall  not  be  afterwards  questioned  in 
any  court  of  law  or  equity ;  and  in  case  such  distress  or  distreaaes 
sliall  be  sold  for  more  than  is  due  and  owing  to  the  person  and  per* 
sons  for  whoso  benefit  such  distress  or  distresses  shall  be  taken,  audi 
overplus,  after  deducting  thereout  all  necessary  expences  attendhifr 
the  taking  and  selling  the  said  distress,  shall  be  paid  over  to  the  par- 
son and  persons  from  whom  such  distress  and  distressea  shall  ba 
taken. 


Auction. 

No.  CXLVIIL— 54  Geo.  III.  Ir.  c.  82,  §.  2^  §•  Sdlei 
i^j^^^r         (  And  be  it  further  enacted,  that,'  Every  auctioneer  who  shall  aeU 


goods  distrained  for  non^'payment 
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wo  days  previous  to  the  sale  of  such  goods,  in  case  such  goods  shall  otimt,  the 
ave  been  distrained  within  the  district  of  the  excise  office  of  DuMifij  ^^  *^ 
eliver  to  the  examinator  of  auction  duty  in  Dublm,  and  also  to  the  n<!£^" 
(Sector  of  excise  of  the  said  district  a  notice  in  writing,  speciiying  ^^%Sl^ 
be  particular  day  when,  and  place  where  such  goods  are  intended  ^^^^^^ 
0  be  sold ;  and  shall  also,  within  twenty-eight  days  after  the  day  ^^i^l^ 
pedfied  for  such  sale  to  commence,  deliver  or  cause  to  be  delivered  e^t'^'ule 
t  the  office  of  the  said  examinator,  and  also  at  the  office  of  the  said  iD;'Jui  the 

huidlonior 

>llector  of  excise,  an  exact  and  true  account  of  every  article  or  ^|^]^^ 
Jng  sold  at  such  sale,  with  the  amount  of  the  whole  sum  for  which  S^u^^S^ 
leh  articles  sold :  and  in  case  such  goods  shall  have  been  distrained  SX^fo^*^ 
any  other  part  of  Ireland^  then  such  auctioneer  shall  deliver  a  2^^^ 
ke  notice  and  account  respectively,  within   the  respective  times  ^^JueT 
ibresaid,  to  the  collector  of  excise  of  the  district  within  which  such 
;oods  shall  have  been  distrained ;  and  the  landlord  or  other  person 
m  whose  account  the  distress  shall  be  made  shall,  at  the  foot  of 
every  such  account,  certify  the  exact  sum  due  for  the  rent  in  respect 
of  which  such  goods  shall  have  been  distrained,  and  that  such  goods 
were  really  and  bond  Jide  distrained  for  such  rent :  And  if  any  such 
auctioneer  shall  n^lect  to  deliver  any  such  notice  or  account  in 
Burner,  and  to  the  respective  officers  herein  directed,  such  actioneer 
>inU  forfeit  for  every  such  offence  the  sum  of  twenty  pounds :  and  Fnuitf,  to. 
if  any  landlord  or  otiier  person  shall  give  any  false  certUicate  of  any  pouDdL 
of  the  particulars  aforesaid,  contrary  to  the  true  intent  and  mean- 
ing of  this  act,  then,  and  in  every  such  case  every  such  landlord  or 
paion  so  (feuding  shall  forfeit  tiie  sum  of  twenty  pounds. 

(hike  Schedule  qf  ^*  Exemptions,'  among  the  Ar^desj  on  the  Sale 
whereof  by  Auction^  <*  no  duty  shall  be  payable^'*  are  the  JbUowing :) 

All  produce  of  land,  so  as  the  sale  by  auction  thereof  be  made  ooods  ^^ 
wUlst  it  continues  on  the  land  which  produced  the  same.  nmgSJt' 

All  catde  or  other  live  stock,  so  as  such  sale  shall  be  made  for  the  <^"^« 
siocoont  of  the  owner  or  occupier  of  the  lands,  and  whilst  such 
cattle  or  live  stock  continue  on  the  land  upon  which  the  same  were 
dropped  or  reared. 

Any  goods  sold  by  auction  under  distress  for  non-payment  of 
lent  or  MtboB. 
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fiOowing 


^nun  Om 


Provided,  that  nothing  contained  in  the  act  to  "vriiich  liiiB  aoednii 
SSSDnfiSb  ^  annexed,  shall  extend  or  be  construed  to  extend  to^  prevent  any 
kMsr     person  whaterar  from  aeting  as  an  auctioneer  in  any  of  liw  sabi 
hereinbefore  exempted  from  the  payment  of  the  daty  on  auctions^  and 
that  no  person  so  acting  as  auctioneer  at  any  such  srie  shaD  be 
required  to  take  out  any  licence  for  so  doing,  nor  shall  any  sndl 
person  be  liable  to  any  penalty  under  the  said  act  in  respect  <tf  any 
such  sale,  nor  on  account  of  such  person  not  having  taken  oot  a 
licence  pursuant  to  the  Erections  of  the  said  act,  any  thing  in 
the  said  act  contained  to  the  contrary  notwithstanding. 

Appraiaement  and  Sale  of  Dtstreas^  in  England. 

No.  CXLIX.-^2  miLSfM.  Eng.  Sess.  1,  c.  6,  §§.  1,  2, 

An  Act  for  enabling  the  Sale  of  Goods  distrained  for  Rent  in  case 
the  Rent  be  not  paid  in  a  reasonable  Time. 

In  Engbmd,       §•  1*  ^  Whcreas  the  most  (Mrdinary  and  ready  way  for  recovery  oC 


if  the 


e  tenant 


oc owner  of    ^  arrears  of  rent  is  by  distress,  yet  such  distresses  not  bmng  tobe 
l^^j^ji^    <  sold,   but  only  detained  as  pledges   for  enforcing  the    payment 
£^dSS«m.  ^  ^f  ^^^^  ^"^  ^^  persons  distraining  have  little  benefit  thereby, 
Sm£^    <  for  the  remedy  whereof, 
&c.thedk.'        S.  2.  'Be  it  enacted  and  ordained— —that,'  From  and  after  tk 

tninorwith  '  ^ 

^^£S^^  Ifit  day  of  June,  in  the  year  of  our  Lord  1690,  that  where  any  goods 
^ISSutoS^  or  chattels  shall  be  distrained  for  any  rent  reserved  and  due  opoa 
two  sworn  ^  auy  dcmisc,  lease,,  or  contract  whatsoever,  and  the  tenant  or  oviier 
w^dmg^wn  of  the  goods  so  distrained  shall  not  within  five  days  next  after  such 
^S2j^^^  distress  taken,  and  notice  thereof  (with  the  cause  of  such  taUDf) 
^Si^^  left  at  the  chief  mansion-house  or  other  most  notorious  place  on  dif 
pnkemSt  prcmisses,  charged  with  the  rent  distrained  for,  replevy  the  samc^ 
SS/ofZT  ^^^  sufficient  security  to  be  given  to  the  sheriff  accordiii^  to  h^f 
c^the^Sriff  ^^^  ^^^^  ^^  ^^^h  ^^^^9  ^^^^  ^^^h  distress  and  notice  as  aforetfii 
or^coostabie^  ^^^  cxpiTation  of  the  said  five  dajrs,   the  person  distrainiiq^  abl  r^ 

and  may  with  the  sheriff  or  under-sheriff  of  the  county  or  with  tb  &■ 
constable  of  the  hundred,   parish,   or  place,  where  sodi  dbtttf^ 
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Jl  be  taken  (who  are  hereby  required  to  be  aiding  and  assisting 
rrein)  cause  the  goods  and  chattells  soe  distrained  to  be  appraised  by 
J  swome  apprmzers,  (whome  sush  sheriffe,  under-sheriiFe,  or  con- 
Ue,  are  hereby  impowred  to  sweare)  to  appraize  the  same  trueiy, 
lovdiag  to  the  best  of  their  understandings;  and  after  sueh  appirais- 
nl  shall  and  may  lawfully  sell  the  goods  and  chattells  soe  distrained 
the  best  price  can  be  gotten  for  the  same,  towards  satisfaction 
the  rent  for  which  the  said  goods  and  chattells  shall  be  distrained 
1  of  the  charges  of  such  distresse,  appraisment,  and  sale,  leaving 
t  overplus  (if  any)  in  the  hands  of  the  said  sheriffs^  underHsheriffe^ 
constable^  fos  the  owner's  use. 


No,,  CL.— 57  Gdo.  III.  c.  93.  • 

i  Act  to  regulate  the  Costs  of  Distresses  levied  for  Payment  of 
Small  Rents.  [lOth  Jultf,  1817.] 

\.  ].  'Whereas  divers  persons  acting  as  brokers,  and' distraining  on  ko  Mnon 
lie  goods  and  chattels  of  others,  or  employed  in  the  course  of  such  ^^^>' 
istresscs,  have  of  late  made  excessive  charges,  to  the^reat  oppression  Sirnot*^?- 
f  poor  tenants  and  others ;  and  it  is  expedient  to  check  such  prac*-  ^aTto^^ 
ices;  be  it  therefore  enacted that,'  From  and  after  the  passine  charKothm 

-  '      ,  ,  r  o   mentioned  ;a 

this  act,   no  person  whatsoever  making  any  distress  for  rent^  SLnS^r 
ere  the  sum  demanded   and  due  shall  not  exceed  the  sum   of  liJ^S?»t* 
mty  pounds,  for  and  in  respect  of  such   rent,  nor  any  person     "** 
atsoever  employed  in  any  manner  in  making  such  distress,  or 
Dg    any    act  ^whatsoever    in    the  course  of   such   distress,   or 
carrying  the  same  into  effect,  shaTl  have,  take^  or  recefve  out  of 
produce  of  the  goods  or  chattels  distrained  upon  and  sold,  or 
n  the  tenant  distrained  on,  or  from  the  landlord,  or  from  any 
er  person  whatsoever,  any  other  or  more  costs  and  charges  for 
.  in  respect  of  such  distress,  or  any  matter  or  thing  done  therein, 
[^  such  as  are  fixed  and  set  forth  in  the  schedule  hereunto  annexed 


)  This  act  is  one  of  tlie  numerous  instances  of  that  careless  legislation,  which  does  not 
10  llie  cstent  of  its  enactments*  Whether  Ireland  is  included  or  not  is  left  to  the  feeble- 
Ktore  to  be  drawn  from  §.  7,  and  some  trivial  circumstances  in  the  act.  Questions 
bis  Ifind  now  occur  frequently.  Would  it  not -be  weU  f«r  one  or  both  Houses  of 
tiaaait  to  maka.  it  a  standing  order  that  no  biU  shaU  be  read  without  a  clause  q^fy*- 
the  pmrts  of  the  king*s  domloions  intended  to  be  affected  ? 

X 
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and  appropriated  to  each  act  which  shall  have  been  done  in  Ae 
course  of  such  distress :  and  no  person  or  persons  whataoever  dull 
make  any  charge  whatsoever  for  any  act,  matter,  or  thing  meotioaed 
.  in  the  said  schedule,  unless  such  act  shall  have  been  really  done. 
Tim  ptftyag..  §.  2.  '  And  be  it  further  enacted,  that,'  If  any  person  or  persons 
^ffm^i^'  ^^^^BAsoever  shall  in  any  manner  levy,  take,  or  receive^  from  snjr 
thS^^i!^  person  or  persons  whatsoever,  or  retain  or  take  from  the  prodsee 
kra,tobepdd  of  any  goods  sold  for  the  payment  of  such  rent,  any  other  or 
greater  costs  and  charges  than  are  mentioned  and  set  down  in  de 
aaid  schedule,  or  make  any  chaise  whatsoever  for  any  act,  mattttf 
or  thing,  meutioned  in  the  said  scliedule,  and  not  really  done^  it 
shall  be  lawful  for  the  party  or  parties  aggrieved  by  such  practioei 
to  apply  to  any  one  justice  of  the  peace  for  the  county,  city,  town, 
and  acting  for  the  division  where  such  distress  shall  have  been  roBiki 
or  in  any  manner  proceeded  in,  for  the  redress  of  his,  her,  or  thdr 
grie\Tince  so  occasioned,  whereupon  such  justice  sliall  summon  die 
])erson  or  persons  complained  of  to  appear  before  him  at  a  reasonft- 
ble  time  to  be  fixed  in  such  summons:  and  such  justice  ahiB 
examine  into  the  matter  of  such  complaint  by  all  legal  ways  tai 
means,  and  also  hear  in  like  manner  the  defence  of  the  person  tf 
persons  complained  of;  and  if  it  shall  appear  to'  such  justice  daA 
the  person  or  persons  complained  of  shall  have  levied,  takeoi 
received,  or  had  other  and  greater  costs  and  charges  than  are 
meutioned  or  fixed  in  the  schedule  hereunto  annexed,  or  made  any 
charge  for  any  matter  or  thing  mentioned  in  the  said  schedule,  wA 
act,  matter,  or  thing  not  having  been  really  done,  such  justice  shaD 
order  and  adjudge  treble  the  amount  of  the  monies  so  unlawfully 
taken,  to  be  paid  by  the  person  or  persons  so  having  acted,  to  tin 
party  or  parties  who  shall  thus  have  preferred  his,  her,  or  thdr 
complaint  thereof,  together  with  full  costs :  and  in  case  of  non- 
payment of  any  monies  or  costs  so  ordered  and  adjudged  to  be  pai^ 
such  justice  shall  forthwith  issue  his  warrant  to  levy  the  same  Ijf 
distress  and  sale  of  the  goods  and  chattels  of  the  party  or  partiil 
ordered  to  pay  such  monies  or  costs,  rendering  the  overplus  (if  any) 
to  the  owner  or  owners,  after  the  payment  of  the  charges  of  sacli 
distress  and  sale ;  and  in  case  no  sufficient  distress  can  be  had,  sacli 
justice  shall,  by  warrant  under  his  hand,  commit  the  party  or  partiei 
to  the  conmion  gaol  or  prison  within  the  linuts  of  the  juriadictiion 
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b  jOBticey  there  ta  remain  antil  sueh  order  or  jnigtaeni  be 

a. 

*  And  be  it  enisieted        that*  It  shall  be  lawfcd  for  such  iti»-  Justicet  w 
^  die  request  of  the  party  complaining  or  oompkdned  against,  "^=*^' 
umm  all  perscms  as  witnesses,  and  to  administer  an  oath  to 
loveinng  the  matter  of  sneh  complaint,  or  defence  against  h; 

any  person  or  persons  so  summoned  shaB  not  obey  such 
»n%  without  any  reasonable  or  lawful  excuse,  or  rduse  to  be 
led  upon  oath,  or  if  a  Quaker  upon  solemn  affirmation,  then 
such  person  so  offending  shall  forfeit  and  pay  a  mim  not 
ing  ferty  shillings,  to  be  ordered,  levied,  and  paid  in  such 
r  and  by  such  means,  and  with  sueh  power  of  commitment, 
ereinbelbre  directed  as  to  such  order  and  judgment  to  be  given 
»n  the  party  or  parties  in  the  original  complaint,  excepting  so 
regards  the  form  of  the  order,  and  hereinafter  provided  for. 

^  And  be  it  further  enacted,  that,'  It  shall  be  lawful  for  such  May  gin* 
,  if  he  shall  find  that  the  complaint  of  the  party  or  parties  party  omn. 
ved  is  not  well  founded,  to  order  and  adjudge  costs,  not  ex-  agaiii»t. 
g  twenty  shillings,  to  be  paid  to  tlie  party  or  parties  complained 
t,  which  order  shall  be  carried  into  effect,  and  levied  and  paid  in 
nanner,  and  with  like  power  of  commitment,  as  is  hereinbefore 
)d  as  to  the  order  and  judgment  founded  on  such  original 
unt;    provided  always,    that  nothing  herein   contained  sliall  t^tjl'jjjjf* 
rer  such  justice  to  make  any  order  or  judgment  against  tlie  Ki^*Sn- 
rd  for  whose  benefit  any  such  distress  sliall  have  been  made,  »!H>aUy^iet 

tlic  disirets* 

such  landlord  shall  have  personally  le\4ed  such  dislress; 
ed  always,  that  no  person  or  persons  wlio  shall  be  aggrieved  ^^^^^"/^ 
y  distress  for  rent,  or  by  any  proceedings  had  in  the  coiu*se  ^J^^lj^ 
f,  or  by  any  costs  and  charges  levied  upon  them  in  respect  of 
me,  shall  be  barred  from  any  legal  or  other  suit  or  remedy 
he,  she,,  or  they  might  have  luid  before  the  passing  of  this  art» 
ing  so  £Etr  as  any  complaint  to  be  pi'eferred  by  virtue  of  thin 
all  have  been  determined  by  tlie  order  and  judgment  of  the 
I  before  whom  it  shall  Lave  been  heard  and  determined ;  and 
order  and  judgment  shall  and  may  be  given  in  evidence,  under 
ea  of  the  general  issue,  in  all  cases  where  the  matter  of  such 
liot  shall  be  made  the  subject  of  any  action. 
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HgMtureof        8.  5.   And  be  it  further  enacted,  that,*  Such  orders  and  judc^ 
imMfof  judg.  ments  on  such  complaints  shall  be  made  in  the  form  in  the  scheduk 
hereunto  annexed,  and  may  be  proved  before  any  court  by  proof 
of  the  signature  of  the  justice  to  such  order  and  judgment;  and 
such  orders  as  regard  persons  who  may  have  been  gammoned  as 
witnesses  shall  be  made  in  such  form  as  to  such  justice  shall  seen 
most  fit  and  convenient. 
Broken  than,      (.  6.  ^  And  be  it  further  enacted,  that,'  Every  broker  or  other 
&S/dSm!  pci^^^  ^ho  AaH  make  and  levy  any  distress  whatsoever,  shall  give 
dLcnOnedT^  A  copy  of  his  chaigcs,  and  of  all  the  costs  and  charges  of  any  dis- 
tress whatsoever,  signed  by  him,  to  the  person  or  persons  on  wbos^ 
goods  and  chattels  any  distress  shall  be  levied,  although  the  amooia^ 
of  the  rent  demanded  shall  exceed  the  sum  of  twenty  pounds. 
Printed  copy       .§.  7.  ^  And  bc  it  further  enacted,  that,'  A  fair  printed  copy  wf 
^ml^^  this  act  shall  be  hung  up  in  some  convenient  place  in  such  halls  (»v 
^ISi^^S^     rooms  where  the  justices  of  each  and  every  county  in  EnglatidsiJ^^ 
Wales  shall  hold  either  their  quarter  or  other  sessions. 


Schedule  referred  to  in  this  Act 

Form  of  the  Order  and  Judgment  of  the  Justice  before  wIm^ 
complaint  is  preferred,  where  the  Order  and  Judgment  is  for  ^ 
Complainant. 

In  the  matter  of  the  complaint  of  A.  B.  against  C.  D.  for  * 
breach  of  the  provisions  of  an  act  of  the  fiftynseventh  year  of  ^^ 
majcRty  king  George  the  tliird,  entitnled  An  Act  [here  insert  (kttil^ 
of  this  acf]j  I,  E,  F.  a  justice  of  the  peace  for  the  county  of 

and  acting  within  the  division  of 
do  order  and  adjudge  that  the  said  C  2).  shall  pay  to  A.  B.  ^ 
sum  of  as  a  compensation  and  satisfaction  V'^ 

unlawful  charges  and  costs  levied  and  taken  from  the  said  A*  ^ 
imder  a  distress  for  rent;  and  the  further  sum  of 
for  costs  on  this  complaint. 
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Form  of  the  Order  and  Judgment  of  the  Justice,  where  he  dismiisses 
the  Compkint  as  unfounded^  and  with  or  without  Costs,  as  the 
ease  may  be. 

In  the  matter  of  the  complaint  of  A.  B.  against  C.  2X  for  the 
lureach  of  the  provisions  of  an  act  of  the  fifty-seventh  year  of  his 
mqesty  king  George  the  Third,  entituled  An  Act  [here  insert  the 
^  <f  this  acf]t  I,  E.  JP.  a  justice  of  the  peace  for  the  county  of 

and  acting  within  the  division  of 
do  order   and    adjudge  that  the  complaint  of  the  said  A.  B.  is 
onfiHUided;  lif  costs  are  gwen]  and  I  do  further  order  and  adjudge^ 
that  the  said  A.  B.  shall  pay  unto  the  said  C  Z>.  the  sum  of 

for  costs. 

(Signed) 

E.F. 


>» 

1 


I 


Schedule  of  the  Limitation  of  Costs  and  Charges  on  Distresses  for 

small  Rents. 

Levying  distress,  -.-  -  --080 

Mao  in  possession,  per  day,      -  -  -  -        0    2    6 

Appraisement,  whether  by  one  broker  or  more,  six- 
pence in  the  pound  on  the  value  of  the  goods. 
Sfaunp— -The  lawful  amount  thereof. 

AH  expenses  of  advertisements,  if  any  such,     -  -        0  10    0 

^ilaloguflBi  sale  and  conmiission,  and  delivery  of 
goods,— one  shilling  in  the  pound  on  the  net 
produce  of  the  sale. 
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BOOK  II. 

EEPLEVIN,  AND  PROCEEDINGS  THEREUPON. 


CHAPTER  L 


OF    TBE    OPTICKR    WHO    MAT    MAKE     RXFLETIKS,  (^)     AND    OF   THE 
PROCEEDINGS  WHERE  THE    DISTRAINOR   RESISTS  THE   REPLEVIN. 


Beplevin  by  Plaint. 
No.  CLI 52  Hen.  III.  Eng.  §•  Ir.  Stat.  Marlbr.  c.  21. 


sbcriflkuMNi  ^Provisum  est  eciam  quod'  Si 
DMke  iffiu.  averia  alicujns  d^iantur  et  injoste 
detineantur,  vicecomes  post  que- 
rimoniam  sibi  inde  factam,  ea  sine 
inpedimento  vel  contradiecione 
ejus  qui  dicta  averia  ceporit  deli- 
berare  possit,  si  extra  libertates 
UberttM.  capta  fueriiit:  Et  si  infra  liber- 
tates hujusmodi  averia  capiautur 
et  ballivi  libertatum  ea  delibecaro 
noluerint,  tunc  vieecomea  pro 
defeetu  eorundem  ballivorum  .ea 
faciat  dcliberari. 


<  It  is  provided  also,  that,'  If 
the  beasts  of  any  man  be  takea 
and  wrongfully  withholden,  H^ 
sheriff  after  complaint  made  to 
him  thereof  may  deliver  them 
without  let  or  gainsajFing  of  \iM 
that  took  the  beasts,  if  they  were 
taken  out  of  liberties :  And  if  the 
beasts  were  taken  within  8DJ  li- 
berties, and  the  bailifis  of  tlie  1>* 
berty  will  not  ddiver  them,  then 
the  sheriff,  for  defanlt  of  those 
bcdiiffs,  shall  cause  them  to  be 
delivered.  {^) 


County  court 
not  to  bold 
plea.ftc. 


Excntasto 
Jmiamction  in 
nuking  reple- 
vin. 


(*)  Sec  also  on  this  head  tlie  7,  8  Geo,  IV,  Ir,  c.  G9,  Pott,  as  to  the  petty  KsaOA 
replevin. 

(i»)  By  the  36  Geo,  IIL  Ir.  c.  59,  (<  An  Act  to  limit  the  Jurisdiction  of  Sheriffs  in 
their  County  Courts,  and  of  other  Inferior  Courts.")  §•'  1.  It  is  enacted  that  the  coiU^ 
courts  shall  not  hold  plea  in  any  action,  nor  shall  any  writ  or  process  in  any  actioa  isH^ 
from  any  county  court,  against  any  person  or  persons,  their  goods  or  chattels. 

§.  2.  *  Provided  always,  that,*  Nothing  in  this  act  contained  shaU  extend  or  be  oonstntfi 
to  extend,  to  deprive  any  such  court  of  any  jurisdiction  or  authority,  which  by  law  W^ 
court  or  courts  now  has  or  have>  in  making  ruplevin,  and  deliverance  of  distresses. 
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Sheriff's  Officers,  for  making  lUplevin. 


Sf  Mar.  Eng, 
12,  §.3. 


epute] 


68] 


idfej 

md  quenes 
her] 

and  quenes] 


No.  CLII.— 10  Car.  I.  Ir.  Sess.  2,  c  25,  §.  3. 

§.  3. '  And  for  the  more  speedy  delivery  of 
'  cattell  taken  by  way  of  distrcsse,  it  is  further 
*  enacted ^that,'  Every  sheriife  of  sbires,  be- 
ing no  citties  [}  nor]  townes  made  shires,  shall 
at  his  first  county  day,  or  within  two  moneths 
next  after  he  hath  received  his  patent  of  his 
office  of  sheriif-wicke,  (')  [^depute,]  appoint  and 
proclaime  in  the  shire*towne  within  his  bailiif- 
wicke,  foure  deputies  at  the  least,  dwelling  not 
above  twelve  miles  [^the  one]  distant  from 
I*  the]  other,  which  said  deputies  so  appointed 
and  proclaimed,  [^and  eveiy  of  them,  shall] 
have  authority  in  the  sheriffe's  name  to  make 
[^  replevins]  and  deliverance  of  such  distresses, 
in  such  manner  and  form  as  the  [J  sheriffes]  may 
or  ought  to  do,  upon  paine  that  every  sherifTe, 
for  every  month  that  he  shall  lac'k  such  deputy 
or  deputies,  shall  forfeit  for  eveiy  such  offence 
five  pounds  {  [^the  one  moyety]  of  which  for- 
feitures shall  be  to  the  [^king's  highness,  his] 
heires  and  successors,  the  other  halfc  to  him 
that  will  sue  for  the  same  by  bill,  plaint,  iufor*. 
mation,  or  action  of  debt  in  any  the  [^^  king's] 
courts  of  record,  in  which  no  essoyue,  protec- 
tion, [}^  or]  wager  of  law  shall  be  admitted. 


SbcrliTof 
■hirainotbew 
lag  dtiM  nor 

within  two 
montlMaftn 
reoeiTing  hit 
Mtent  oroC 
flce(a)ap. 
point  fbur  de. 
putioatlWMt, 
tfwdlingnot 
above  twdvv 


flroB  anotficr, 
tognmtripl*. 
Tint  ta  his 


flvcpoumb 


No.  CLIII.— 3  Geo.  11.  Ir.  c.  9,  §§.  3,  4,  5. »» 

This  section  recites  that  ^^  several  sheriffs  in  several  counties  ThepreCMd. 
IS  kingdom  have  of  late  years  taken  upon  them  to  appoint  ijrony  jU 


No.  155. 

re  are  no  corresponding  enarttnents  for  England.  The  title  of  the  act  is  among 
ipi  **to  take  away  the  pretended  office  of  tNUQODy-ckrk,  and  to  oblige  wbaUk  to 
putiei  for  granting  repioYins.' 


It 


168  DISTRESS)  &c.  [Boos  U. 

*<  several  obscure  and  indigent  persons  to  exorcise  a  pretended  office, 
<<  called  die  office  of  barony-clerk,  in  the  several  baronies  of  their 
<<  several  and  respective  counties,  which  persons  when  so  appointed 
<^  have  taken  upon  them  to  bold  courts  within  such  barony,  in  sack 
*^  manner  as  the  high-sheriff  or  his  deputy-sheriff  is  impowered  by 
*^  law  to  do  in  his  county,  to  the  great  oppession  of  his  majesty's 
^^  subjects  in  the  several  counties  where  such  barony-clerb 
*^  are  appointed,  and  contrary  to  the  known  rules  of  law,"  and 
proceeds  then  to  make  it  illegal  and  penal  to  appoint  to,  or  exercise 
that  office. 

theitoSr^       §.  4.  *  Provided  always,  and  be  it  enacted that,'  The  sheriff  fox" 

2rjgjy   the  time  being  of  every  county,  not  being  a  city,  shall  (within  on^ 
2Shb!me     montli  after  the  first  day  of  May,  1730,  and)  hereafter  within  one? 
mtnto^upcm  mouth  after  his  entering  upon  his  office,  appoint  four  deputies  at  tb^ 
pCto^iMi^  least,  in  the  most  convenient  plaees  cif  the  county  who  shall  bav^ 
wm!^'!^     authority  in  the  sheriff's  name  to  grant  rej^vins  and  make  delivff'- 
itrantrapie.    ance  of  all  distresses,  in  such  manner  and  form  as  the  sheriff  majT 
and  ought  to  do;  upon  pain   that  every  sheriff,  for  every  monua 
during  which  he  shall  not  have  four  such  deputies,  shaD  for  everjT 
Penalty,  Ac.    such  offcncc  forfeit  the  sum  of  ten  pounds  to  such  person  or  persons 

ten  fioundt  /»  i»  •      l 

permoodi.     as  shall  first  sue  for  the  same,  to  be  recovered  by  civil  bill  in  tbe 

same  manner  as  small  debts  are  recovered* 
Taking  fm         §•  5.  Tliis  scciiou  mukcs  it  ill^al  and  penal  for  any  sheriff  or  sub- 
<^utia,  pro?  sheriff  or  any  person  for  his  or  their  use,  to  take  any  fee»  suni)  ^ 
sums  of  money,  gratuity,  or  reward,  for  or  on  account  of  appcuntinf 
any  deputy  or  deputies  to  grant  replevins  as  aforesaid. 


Proceedin/^s  w/tere  the  Distrainor  resists  the  Replevin  (') 

No.  CLIV.— 52  Hen.  III.  Eitg.  §•  Ir.  Stat.  MarJbr.  c.  3.  Part  A. 

Thoiewho         Si  quis  autcm  major  vel  minor  If  any,  of  what  estate  soettf 

idng*aoac«n  permittero  noluerit    libcrari    per  he  be,  will  not  suffer  such  fr 

jjrjnjgn.    ministros  domini  regis  et  sccun-  tresses  as  he  hath  taken,  to  W 

dum  legem  ct  consuetudinem  rcg-  delivered  by  the  king's  officei^ 

(*)  As  to  the  improper  remoral  of  •  distrw,  we  AnU^  B«ok  I,  Cllap.  Vlt  ^ 
this  title,  p.  140,  &c. 
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lenf 


i  dktriocioneft  quas  fecerit,  aut 
eiam  [ai  suBtiiiaere  noluerit  ex- 
eociones  judiciorum  curie  domini 
egis  fieri,  ant  eciam  sustinere 
joluerit  siimmoniciones  etatha- 
luamenta  fieri,  secundum  l^m 
t  eonsuetudinem  r^ni  ^]  puniatur 
lodo  predicto  (*)  tanquam  se  jus- 
ciari  non  permittens,  [et  hoc 
^condum  delicti  quantitatem.  ^  ] 

'  aut  edam  siutinere  noluerit  summotii- 
iones  tt  attacbiunenta,  aeu  esccuciones 
iidiriornin  curia  domiiii  regis  fieri,  MS,  Coit. 

*  MS.  Coit.  omits 


after  the  law  and  custom  of  the^ 
realm,  or  will  not  suffer  summons,, 
attachments,  or  executions  of 
judgments  given  in  the  king's 
court  to  be  done  according  to  the 
law  and  custom  of  the  realm  [as 
is  aforesaid]  he  shall  be  punisheil. 
in  manner  aforesaid,  {*)  as  one 
that  will  not  obey  the  law,  and 
that  according  to  the  quantity  of 
the  offence. 


No.  CLV.— S  Edw.  I.  Eng.  §•  Ir.  Westnu  1,  c.  IT. 


^Puryeu  est  ensement  qe,'  Si 

anl  desoremes  prengne  les  avers  de 

wtri,  e  les  face  chacier  a  chastcl 

^maforcelet,  e  ileokes  dedenz  le 

dog  del  chastel  ou  del  forcelet  les 

deteingne  encontre  gage  et  plegge, 

pois  qe  les  avers  sont  solempne- 

itieiit  demaunde  par  le  viscontc 

^  par  autre  baillif  le  rey,  a  la 

^te  del  pleintif,  qe  le  visconte 

Hi  le  baillif,  pris  ove  lui  poar  de 

<^  conte  ou  de  sa  baillie,  voyst 

^yer  de  fere  la  plevino  des  avers 

edui  qe  pris  les  avera,  ou  a  son 

B]^ur,  ou  as  autres  des  homes 


<  It  is  provided  also,  that,'  If  Thermedyi 
any    from    henceforth    take    the  .''SSeSEfa? 
beasts  of  other,  and  cause  them  ^'^^^ 
to  be  driven  into  a  castle  or  for- 
tress, and  there  within  the  close 
of  such  castle  or  fortress  do  with-* 
hold     them    against    gage    and 
pledges,  [whereupon  ^]  the  beasts 
be    solemnly    demanded  by    the 
sheriff  or  l^  some  other  bailiff  of 
the  king's,  at  the  suit  of  the  plaiu- 
tiff,  the  sheriff  or  bailiff,  taking 
with  him  the  power  of    [the^ 
shire  or  bailiwick,   do  assay  to 
make  replevin  of  the  beasts  from 

>  after  that,  MS,  Tr.  I. 

>  his,  MS.  Tr.  1. 


(*)  See  c  1.  Ante  No.  94. 
Y 
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CBpoKiL 


mm  seygnur  qi  onqes  beit  [trove  ^] 
oa  les  avers  serrunt  chaeez ;  e  si 
lem  [deforce^  adonkes  la  deliver- 
aunce  des  avers,  oa  kil  ne  troesse 
home  pur  le  seygnur  oa  par  celay 
qe  les  avera  pris,  qi  enrespoingne  e 
face  la  deliverance,  apres  ceo  qe 
aeygnur  [al  ^  pernor  par  visconte 
^u  par  baillif  en  serra  amoneste, 
sil  est  en  pais  ou  pres  ou  kil  porra 
par  le  pemur  oa  par  autre  des  seons 
eovehablement  estre  garniz  de  fere 
ia  deliveraunee,  sU  fust  hors  de 
eel  pfus  qaunt  la  prise  fu  fete,  e 
{enface  ^]  adonkes  meintenaunt  les 
arers  deliverer,  qe  le  rey  por  le  des- 
pit  et  por  le  trespas  face  a  batre  le 
chastiel  ou  le  forceletsaunz  rclcver, 
•e  tut  le  damage  qe  le  pleintif  avera 
reoeu,  de  ses  avers  ou  de  son  gaing- 
nstge  desturbe,  ou  en  autre  manere, 
puis  la  premere  demaunde  des 
avers  fete  par  le  visconte  ou  par 
le  baillif,  li  seient  restorrez  al 
double  de  celui  qi  les  avera  pris 
sil  ad  de  quei ;  et  si  nad  de  quei, 
del  seygnur,  quel  oure  ou  en  quele 
manere  la  deliveraunee  seit  fete, 

>  trove  al  liu.  Lib.  X, 
*  li  deforce.  Lib,  X. 

>  ou  Rot»  Bodl  I  Printed  Coynes, 
^mhot,Lib.X. 


him  that  took  them,  or  from  hif 
lord,  or  from  other,  being  senranti 
of  the  lord,  whatsoever  they  be, 
that  are  found  in  the  place  where- 
unto    the    beasts    were    chased; 
[if  ^  any  deforce  him  of  the  de- 
liverance of  the  beasts,  or  tbat 
no  man  be  found  for  the  lord,  oir 
for  him  that  took  them,  for  tc» 
answer  and  make  the  deliverance^ 
after  such  time  as  the  lord 
taker  shall  be  admonished  to  make 
deliverance  by  the  sheriff  or  haOiflU 
if  he  be  in  the  country  or  near^ 
or  there  [whereas*]  he  may  b^ 
conveniently  warned  by  the  taker,. 
or  by  any  other  of  his,  to  make 
deliverance,  if  he  were  out  of  the 
country  when  the  taking  was,  and 
[did^]  not  cause  the  beasts  to  be 
delivered  incontinent,  [that^  the 
king,  for  the  trespass  and  despite^ 
shall  cause  the  said  castle  or  for- 
tress to  be  beaten  down  withoat 
recovery;    And  all  the  damage* 
that  the  plaintiff  hath   sustained 
in  his  beasts,  or  [in  ^]  his  [gain* 
ure  ^]  or  any  otherwise,  after  the 
first  demand  made  by  the  sheria 
or  bailiff  of  the  beasts,  shall  he 
restored  to  him  doable  [by  the 
lord,  or]   by  him  that  took  the 

i  And  if,  MS.  Tr,  1. 

«  (i.  e.  where) 

I  (do) 

^then 

7  in  diftturbmce  of 

<  Udtfae,  MS.  Tr.  1. 
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[vres  ceo  qe  le  visconte  ou  le 
iiillif  serra  venu  pur  la  deliver- 
cmce  fere;  et  fet  asaver  qe  la 
a  le  viBOotite  devera  fere  return 
d  brief  le  rey,  al  baillif  le  seyg- 
nr  del  chastel  ou  del  forcelet,  ou 
autre  a  qi  le  Tetum  del  brief  le 
•y  a  ceo  apent,  si  le  baillif  de 
sle  fraunchise  ne  face  la  deliver- 
fti3ce  puis  qil  [levera  receu,  eit 
viflconte  eel  office^]  saunz 
^ai,  si  com  il  est  avauntdit  e 
nr  lavauntdite  peine.  Et  par 
nesme  la  manere  seit  fet  la  deliver- 
aonce  par  attachementz  de  plcinte 
fete  saunz  brief,  e  sur  mesme 
la  peine;  e  ceo  fet  a  entendre 
partQt  la  ou  le  brief  le  rey  curt* 
Et  si  ceo  est  en  la  marclie  de 
GaleSf  ou  aillurs  la  ou  le  brief  le 
Hj  ne  Qurt  mie,  le  rey,  qi  en  est 
•overein  seygnur,  enfra  dreit  a 
B«uis  qe  pleindre  se  vondront. 

fann  le  reCoui^  iacc  le  viscoot  de  een 


beasts,  if  be  have  whereof;  and 
if  he  have  not  whereof,  he  shall 
have  it  of  the  lord,  at  what  time 
or  in  what  manner  the  deliver- 
ance be  made,  after  that  the  sheriff 
or  bailiff  shall  come  to  make  de- 
liverance; audit  is  to  wit,  that 
where  the  sheriff  ought  to  return 
the  king's  writ  to  the  bsuliff  of 
the  lord  of  the  castle  or  fortress, 
or  to  any  other  to  whom  [the 
return  ^  belongeth,  if  the  bailiff  of 
the  franchise  will  not  make  deli-^ 
verance  after  that  the  sheriff  hath 
made  his  return  unto  him,  then/ 
shall  the  sheriff  do  his  office  with- 
out further  [delay  *^,  and  upon 
the  foresaid  pains:  And  in  like- 
manner  deliverance  shall  be  made 
by  attachment  of  plaint  made 
without  writ,  and  upon  the  same 
p^n.  And  this  is  to  be  intended 
in  all  places  where  the  king's 
writ  Heth.  And  if  that  be  done 
in  the  marches  of  JValeSj  or  in 
any  other  place,  where  the  king'a 
writs  be  not  current,  the  king^ 
which  is  sovere^  lord  over  all^ 
shall  do  right  there  unto  sucb^ 
as  will  complain* 

9  the  return  of  Ihe  king's  wril-  in  thiffx 
behalf  i 

^  deky,  as  is  aforesaid 
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«  

Ccgnasj  and  Exigent^  in  Beplemn. 
No.  CLVL— 25  Edw.  III.  Eng.  $•  Ir.  StaL  5,  c.  17* 


^iffl^n      Ensemeni  acorde  est  et  assentue, 
te^^'ta"  '^e  autiele  proces  soit  ikit  en  brief 


Te|>levln  a*  In 
a  writ  of 
cooqiC 


de  dette,  detenen  des  chatenx,  et 
en  prises  des  avers  per  brief  de 
capias,  et  per  proces  dexigend, 
per  retoume  de  viscount,  sicome 
CKSt  usee  en  brief  dacompt.  (^) 


Item,  it  is  accorded  that,  Sadi 
process  shall  be  made  in  a  writ  at 
debt,  and  detinue  of  chattels,  and 
taking  of  beasts,  by  writ  of  cqm^ 
and  by  process  of  exigend  VhyJ 
the  sheriff's  return^  as  is  used  io 
a  writ  of  accompt  (*) 

*  upon 


CHAPTER  11. 


OF   THE   SURETIES,   AND   REPLEVIN   BOND. 


[CLVn.— 13  Edw.  I.  Eng.  §•  Ir.  Stat.  1.  Westm.  2,  c.  2.  Part  C 


ShcriAfftc 
•haBuke 
pledget,  not 


^Et  quia  aliquando    contingit 

oS^^^  ^  quod  cum  tenens,  postquam  re- 
cute  the  re- 

5£?for^Je-  *  plegiaverit  averia  sua,  averia  ilia 
te  Awaxxied.     <  vcndit  [vcl  clougat  *]  quominus 

*  returnum    fieri    possit    domino 
/  distringenti  si  adjudicetur;  pro- 

*  risum    est    quod,'      Vicecoraes 
aut  ballivi  de  cetero  non  recipiant 

>  interlined  on  the  roll 


<  And  because  it  chanceth  sofl^ 

<  times  that  the  tenant,  afler  k^ 
'  hath  replevied  his  beasts,  doth 

<  sell  or  [aliene  ^]  them,  wherebf 
^  retu)m  cannot  be  made  unto  tk^ 

<  lord  that  distrained,  if  it  be  a^ 
< judged;  it  is  prorided  tM' 
Sheriffs  or  baillfis  irom  heneefiv^ 
shall  not  only  receive  of  the  pb^^ 

■eloign 


(*)  This  process  was  given  in  actions  cf  account  by  the  statutes  of  IiarM4fep  5S^ 
IJI.  ^ng.  i  Ir.  c.  23,  and  9retlm.  2,  id  £dw.  I.  Eng.  f  /r.  c.  IK 
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scmqaerentibus  solnmmodo  ple- 
tm  [de  proeequendo  ^  antequam 
IberiBcionem  faciant  de  averii% 
.  etiam  de  averiis  retomandis 
adjudicetur  retumum.  Et  si 
Am  alio  modo  plegios  receperit 
wpondeat  ipse  de  precio  averio- 
tan  et  habeat  dominus  diatringens 
^ecuperare  per  breve  quod  reddat 
i  tot  averia  vel  tot  catalla,  et  si 
ion  habeat  ballivus  undo  reddat, 
sddat  superior  suus. 

^  interlined  on  the  roll. 


tifis  pledges  for  the  pursuing  of 
the  suit,  before  they  make  deliver- 
ance of  the  distress,  but  also  for 
the  return  of  the  beasts,  if  return 
be  awarded.  And  if  any  take 
pledges  otherwise,  he  shall  answer 
for  the  price  of  the  beasts,  and  thie 
lord  that  distraineth  shall  have 
his  recoveiy  by  writ,  that  he  shall 
restore  unto  him  so  many  beasts 
or  cattle;  and  if  the  bailiff  be  not 
able  to  restore,  his  superior  shall 
restore. 


Replevin  BcfHd* 


No.  CLVIII.— 8  Geo.  I.  Ir.  c.  6,  §§.  5,  6.  • 

§.  5.  ^  And  be  it  further  enacted— «— that,'  All  seneschals,  stew- 
sffds,  judge,  or  judges,  officer,  or  officers  of  inferior  courts,  having 
Uwful  power  to  grant  or  issue  out  replevins,  are  hereby  required 
V>  take  in  his  or  their  names  from  the  plainti£F  or  plaintifis  in 
^levin  a  bond  with  sufficient  sureties  for  prosecuting  of  the  suit 
^  also  for  the  returning  of  the  goods  and  chatties  so  replevied,  if  a 
fetam  be  awarded,  before  he  or  they  make  deliverance  of  the 
distress. 

§.  6.  *  And  be  it  further  enacted— —that,'  The  seneschals,  stew- 
*i^  judge,  or  judges,  officer,  or  officers  of  such  inferior  courts,  at 
the  request  and  costs  of  the  avowant  <h:  defendant  in  such  action  or 
mit,  shall  assign  to  the  avowant  or  defendant  in  such  action  or  suit 
meh  bond  taken  from  the  plainti£f  in  replevin,  by  endorsing  the 
«une  under  his  or  their  hands  and  seals,  in  the  presence  of  two  or 
Hore  credible  witnesses,  for  which  she  pence  shall  be  paid  and  no 


In  Irelandi 

Sotnorin. 
.'^foroourto 
sh«Utakea 
boDdlntbcir 
own  Duna 
ftomtho 
pUintlffln  re< 
plcrin,  wttli 
auttideot 
•uretieslbr 
proMcutlDg 
the  milt  and 
forAntttm,tf 
A  return  be 
Awarded. 


And  at  the 

remiait  of  the 

defendant 

■hallaoign 

Mich  bond  to 

hhnbycn- 

donement 

underhand 

and  Mai  in 

pesenoeof 

two  witneawf. 


FeefU-pcncc 


(*)  This  aet  is  intitoled,  <*  An  Act^  for  the  further  Amendment  of  the  Lew,  and  for 
ootimiing  and  amending  sercral  AcS  near  expiring/*  There  aie  no  clausee,  precisely 
oirwpoodingb  for  En^land^  tfaeugh  ae«  No^  159. 
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more;  and  if  such  bond  taken  from  the  plainUff  or  pUdnti 
Tbeanigme   replevin  be  forfeited,  the  avowant  or  defendant  in  such  acti 

toMj  me  in  bif        *  •  ' 

owmume.      guit,  after  such  assignment  made,  may  bring  an  action  in  his 
name  and  proceed  to  judgment  and  execution  thereupon. 


No.  CLIX 36  Geo.  UL  Ir.  c.  88.  1 1  Geo.  IL  Eng. 

§.  23. 

[}  An  Act  to  prevent   vexatious  Replevins  of  {}  *  And  to  preveii 

Distresses  taken  for  Rent.  *  *!"^^    ^^^^ 

'  distresses    take 

sherifRL  and       <  Wliercas  the  laws  now  in  force  are  insuffi-  *  'f"S  ^  ^*  ^"^ 
other  offiwra  *  that,    rrom  and 

riS'tor-Ht'^  *  ^^^"^  ^  prevent  vexatious  replevins  of  dis-  t|,e  said  24th  d; 
SSfliTeVery  *  tresscs  tsikcii  for  rent;  for  remedy  whereof,  June^  1738J 

dSb^for*    *  be  it  enacted that,    From  and  after  the 

S^pUinuff    25th  day  of  Marc/u    1796,1   all  sherifls  and 

and  two  rw.  •'  ^     ^  'j* 

gjjj^jl*^^  other  officers  having  authority  to  grant  reple-  - 
iS?Sf  thc^*"  vins,  may,  and  sliall  in  every  replevin  of  a 
taincd^^  distrses  for  rent,  take  in  their  own  names  from 
^^ttrat.    the  plaintiff  and  two  responsible  persons  as 
edMberdn.    sureties,  a  bond   in   double  the   value  of  the 
^   goods  distrained,  (such  value  to  be  ascertained 
by  the  oath  of  one  or  more  credible  witness 
or  witnesses   not  interested  in   the  goods  or 
distress,  which  oath  the  person  granting  such 
replevin  is  hereby  authorized  and  required  to 
adminiftter),  and  conditioned    for   prosecuting 
the  suit  with   effect  and  without  delay,  and 
for  duly  returning  the  goods  and  chattels  dis- 
trained,  in   case  a  return   shall   be    awarded 
before  any  deliverance  be  made  of  the  distress ; 
AMifnmcQt.   and  that  such  sheriff  or  other  officer  as  afore- 
said taking  any  such  bond   shall,  at  the  re- 
quest and  costs  of   the  avowant    or    person 
making  conusance,   assign  such  bond   to  the 
avowant  or  person  aforesaid,  by  endorsing  the 
same,  and  attesting  it  under  his  hand  and  seal 
in  the  presence  of*  two  or  mcfre  credible  wit- 
nessesy  which  may  be  done  without  any  stannpy. 
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provided  the  aatignment  so  endorsed  be  duly 
stamped  before  any  action  [^  be  brought]  there- 
upon ;  and  if  the  bond  so  taken  and-assigned 
be  forfeited,  the  avowant,  or  person  making 
conusance  may  bring  an  action  and  recover 
thereupon  in  his  own  name;  and  the  court 
where  such  acti<m  shall  be  brought  may,  by  a 
rule  of  the  same  court,  ^ve  such  relief  to  the 
parties  upon  such  bond  as  may  be  agreeable  to 
justice  and  reason,  and  such  rule  shall  have 
the  nature  and  effect  of  a  defeazanco  to  such 
bond. 


bring  an  ae. 
tiooinhk 
own  name. 


The  court 
where  fudi 
action  shall 
be  brought 
majjpve 
reUerbynito 
oToooxt. 


CHAPTER  IIL 


Of  removing  the  Replemn  out  of  the  Inferior  Court 


L.X.— 13  Edw.  I.  Eng.  §•  Jr.  Stat.  1.  JVe^m.  2.  c.  2.  Part  A. 


I  domidi  feodorum  distrin- 
tenentes  suos  pro  serviciis 
litis  multociens  gravantur 
3  quod  cum  tenentes  sui 
lonem  suam  per  breve 
^  brevi  replegiaverint,  ac 
nini  cum  ad  querimoniam 
um  suorum  ad-  comitatum 

aliam  curiam  habcntem 
tern  placitandi  placita  de 
lamio,  per  attachiamen- 
Qerint,  et  racionabilem  ct 

districcionem  advocave- 


COUD17 

court  or  other 
inferior  oouit. 


^Forasmuch   as  lords  of   fees  Ap<me»re. 
distraimnfi:  their  tenants  for  ser-  move  the 

^^  plaint  out  of 

vices  [and  customs]  due  unto  "^^ 
them  are  many  times  grieved 
because  their  tenants  do  replevy 
the  distress  by  writ  or  without 
writ ;  and  when  the  lords  at  the 
complaint  of  their  tenants  do 
come  by  attachment  into  the 
county  or  unto  another  court 
having  power  to  hold  pleas  [of 
withernam'],  and  do  avow  the 
taking  good  and  lawful ;  by  rea- 

>  of  a  forbidden  or  unjust  Uking, 


170 


DISTRESS,  &e. 


CBookI 


'  rinty  per  hoc  quod  tenentes  de^^  aon  that  the  tenants  disavow  i 
'  advoeant  nichil  tenere  nee  dur  ^  hold  ought  nor  do  claim  to  hxA 
^  mant  tenere  de  eo  qui  districcio-  *  any  thing  of  him  which  took  th 
<  nem  fecit  et  advocavit,  remansit 


'  qui  distrinxit  in  misericordia  et 

<  tenentes  sui  quieti,  quibus  pro 

*  ilia  deadvocacione  per  reoordum 

<  comitatus  sive  aliarum  curiarum 
^  que  reoordum  non  habent  pena 

*  infligi  non  potest :  Decetero  pro- 

*  visum  est  et  statutum  quod,' 
Cum  hujusmodi  domiui  in  comi- 
tatu  vel  hujusmodi  curia  justiciam 
de  hujusmodi  tenentibus  suis  con* 
eequi  non  .possint,  quam  cito  at- 
tachiati  fuerunt  ad  sectam  tenen- 
cium  suorum,  concedatur  eis  breve 
ad  ponendum  loquelam  ilhun  co- 
ram justiciariis,  coram  quibus  et 
non  alibi  justieia  hujusmodi  do- 
miuis  exhiberi  poterit ;  Et  insera- 
tur  causa  in  brevi  quia  talis  dis- 
trinxit in  feodo  suo  pro  scrviciis 
et  consuetudinibus  sibi  dcbitis. 
^  Nee  per  istud  statutum  deroga- 

*  tur  legi  communi  usitate  que 
^  non  permisit  placitum  aliquod 
^  poni  coram  justiciariis  ad  petici- 
^  onem    defendentis;     quia    licet 

*  prima    facie    videbatur    tenens 

*  actor  et  dominus  defendens 
^  liabito  tamcn  respectu  ad  hoc 
^  quod  dominus  distringit  et 
'  sequitur  pro  serviciis  et  con- 
'  suetudinibus  sibi  a  retro  exis- 

<  tentibus,    realiter  pocius  appar- 

<  ebit  actor  sive    querens    quam 

<  defendens.' 


^  distress  and  avowed  it,  he  ths 

*  distrained  is  amerced,   and  th 

*  tenants  go  quit ;  to  whom  pun 
'  ishment  cannot  be  assigned  foi 

*  such  disavowing  by  record  o 
^  the  county  or   of  other  coorti 

*  having  no  record ;  it  is  providec 

*  and  ordained  from  henceforti 
'  that,'  Where  such  lords  csddo' 
obtain  justice  in  counties  and  suet 
manner  of  courts  against  theii 
tenants,  as  soon  as  they  shall  be 
attached  at  the  suit  of  their  te- 
nants, a  writ  shall  be  granted  ta 
them  to  remove  the  plea  before 
the  justices,  afore  whom  and  none 
otherwhere,  justice  may  be  mi' 
nistred  unto  such  lords ;  and  tb^ 
cause  shall  be  put  in  the  writ) 
because  such  a  man  distrained  in 
his  fee  for  services  and  customs  to 
him  due.     ^  Neither  is    this  act 

*  prejudicial  to  the  law  commonly 
^  used  which  did  not  permit  that 

*  any  plea  should  be  moved  before 
^  justices  at  the  suit  of  the  defen- 
^  dant ;  for  though  it  appear  at 
^  the  first  shew  that  the  tenant  ii 
'  plaintiff,  and  the  lord  defendant) 

*  nevertheleiss,   having  respect  to 

<  that,  that  the  lord  hath  ddstrain- 
^  ed,  and  sueth  for  services  and 
'  customs  being  behind,  he  appesr- 

<  eth  indeed  to  be  rather  actor 

<  or  plaintiff  ihan  defendant 


i 
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CHAPTER  IV. 


PLEAS   AKD   AVOWBIES. 

Of  Pleading  cmd  Avowing  several  MaUere. 

n.  Eng.  c.  3,        No.  CLXL— 6  Ann.  Lr.  c.  10,  $S.  4^  5.  • 

S.  4.  <And  be  it  further  enacted— that.'  Thei 
ybi  From  and  after  the  said  first  day  of  [}  Michael*  J£SnSh'*Si*'** 

mas^"]  term  it  shall  and  may  be  lawful  for  any  ^i£^2£mi' 
defendant  or  tenant  in  any  action  or  suit,  or  for  Se  }mnot 
any  plaintiff  in  replevin,  in  any  court  of  record, 
with  the  leave  of  the  same  court,  to  plead  fte 
many  several  matters  thereto  as  he  shall  think 
necessary  for  his  defence. 

S.  5.  *  Provided  uevertheless,   that,'    If  any  CMUihaiibe 

,  ^  given  at  the 

such  matter  shall,  upon  a  demurrer  joyned,  be  ^J^^iJ*" 
judged  insufficient,  costs  shall  be  given  at  the  te^£ISJ^ 
discretion  of  the  court,  or  if  a  verdict  shall  be  uy^n  draur. 
found  upon  any  issue  in  the  said  cause  for  the  upon  venuct, 

'  "^  unlctt  th« 

plaintiff  or  demandant,  costs  shall  be  also  given  {J^^/*^ 
in  like  manner,  unless  the  judge  who  tryed  tlie  on>u^u^^ 
said  issue  shall  certifie  that  the  said  defendant  p^Ctwuf^cauM 

to  plead  Micb 

or  tenant  or  plaintiff  in  replevin  had  a  probable  n»tter. 
rhich]  cause  to  plead  such  matter^  [^upon  which]  the 

said  issue  shall  be  found  against  him. 


1  of  these  acta  is  btitu1ed»  **  An  Act  for  the  Amendment  of  the  Lew,  and 
Adrancement  of  Justice.*'     The  Englitk  act  is  4  Ann,  c.  16.  in  the  common 

u  1707.  (•)  Trin.  1706. 
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Siatuies  of  Limitatioiu 

1.  LimUation  to  bringing  the  Bqpkvm. 

No.  CLXIL— 10  Car.  I.  Ir.  Sess.  2,  c  6,       21  Joe.  I.  Eng.e. 

§§.  14,  15,  17.  §§•  3,  4, 7. 


Adsoof  or         §.  14.  <  And  be  it  farther  enacted,  that,'  All  [§,  3.] 
^^^l^t   ^  actions  of  trespasse]  quote  dausum  fregitj  all  \}  accions  or  treqn 
JSJE.Jh«n  actions  of  trespasse,  detinne,  action  smr  ^trover  \J trover] 
^tSA^SiA   and  conversion],  and  replevin  for  taking  away 
yam  next  af.  of  ffoods  and  cattcll,  all  actions  of   accompt, 

terthe  cause  ®  ^ 

ofactionj^.  ^qJ  upon  the  case,  (other  than  such  accompts 
as  conceme  the  trade  of  merchandize  between 
•merchant  and  merchant  their  factors  or  ser- 
vants,)   all   actions    of  debt   grounded   upon 
any  lending  or  contract  mthout  specialty,  all 
actions  of  debt  for  arrearages  of  [^rent,]  and  £' rentes] 
all  actions  «f  assault,  menace,  battery,  wound- 
ing,   and    imprisonment,    or    any    of    them, 
which  shall  be  sued  or  brought  at  any  time 
after  the  end  of  this  present  [^parliament],  [^session «f  psritai 
shall  be  commenced  and  sued  within  the  time 
an4  limitation    hereafter  expressed,    and    not 
after ;  that  is  to  say,  the  s^d  actions  upon  the 
H»8e,  j(other   than   for   slander),  and  the  said 
actions  for  acoompt,  and  -the  s^d  actions  for 
trespasse,  debt,  detinue,  and  replevin  for  goods 
[^and]  cattell,  and  the  said  [^ actions  for  tree-. [^ or] 
passe]  qtiare  clausum  /regU^  within  three  years  [^  accion  of  tresp 
next  after  the  end  of  this  present  [7  parliament],  ['session  of  pariia 
or  within  six  years  next  after  the  cause  of  such 
.  actions  [^of]  suit,  and  not  after;  and  the  said  [8q|.] 
actions  of  trespasse,  of  assault,  battery,  wound- 
ing, imprisonment,  or  any  of  them,  within  one 

(*)  This  act  is  intituled,  *  An  Acte  for  Lymvtadon  of  Accions,  and  far  AfO] 
Suites  in  Law ;"  §§.  5»  6  of  the  English  act  contain  the  provisions  respecting  in?c 
trespasses,  and  costs  in  slander,  to  which  {«  16  of  the  Iri$h  act  and  the  2  <?<« 
c.  11,  $.  4,  c«nrespond. 
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I     of    parlia-  yeare  next  after  the  end  of  tbis  present  [^|)ar- 

Hament],  or  within  foure  yeares  next  after  the 
eause  of  sueh  actions  or  [}^  suits],  and  not  afl;er ; 
and  the  said  actions  upon  the  case  for  words, 
within  one'  yeare,  aft»r  the  end  of  thir  present 
*^       ['^parliament],  or  within  two  years  [^aftw] 

ifter]  the  words  spoken,  and  not  after. 

[§.  13.]  'And  neverthelesse,  be  it  enacted,  VJ^i^ 

le-awd],  •  that,'  If  in- ['^  any  of  Uie  said  last  mentioned]  S^2;5£j* 

actions  or  suits,  judgment  be  given  for  the  mlt^jmig. 
plaintiff,  and  the  same  be  reversed  By  error;  ▼eiMiofout- 
or  a  verdict  passe  for  the  plmntiff  and  upon  S^SiS? 
matter  alledged   in   arrest  of  judgement,   the  S!Sri!!?n«r 
^       judgement  be  given  against  the  plaintiffe  that  retemL 
he  take  nothing  by  his  plaint,  writ,  or  bill*; 
or  if  any  the  said  actions  shall  be  brought  by 
original!  and  the  defendant  therein  be  outlawed 
and  shall  after  reverse  the  outlawry ;  that  in  all 
such  cases  the  party  plaintiffe,  his  heires,  execu- 
tors, or  administrators,  as  the  case  shall  require,  ' 
may  commence^  a  new  action  or  suite  from 

[  time  to  time  within  a  yeare  ['^next  after]  such 

judgement  reversed,  or  such  judgement  given 
against  the  plaintiffe,  or  outlawry  reversed,  and 
not  after. 

[§•  1*7.]  *  Provided  neverthelesse,  jand  be  it  ifthcDenmr 
^  further  enacted,  that,'  If  any  person  or  per^  nchMti^iM. 
sons  that  is  or  shall  be  intituIiM  to  any  such  thconMcor 

■^  action  accni- 

action  of  trcspasse,  detinue,  action  sur  trover;  JniS^SdlSSi 
replevin,  actions  of  accompts,  actions  of  debtsj  ^^S^^ 
-t  [^actions]  of  tresspasse,  for  assault,  menace,  time  before 

battery,  wounding,  or  imprisonment,  actions  Jjjjj^"' 
upon  the  case  for  words,  be  or  shall  be  at  the 
time  of  any  such  cause  of  action  given  or 
accrued,  fallen  or  come,  within  the  ago  of  twenty 
one  years,  femme  covertj  rum  compoe  mentis^ 
imprisoned,  or  beyond  the  seas,  that  then  such 
person  or  persons  shall  be  at  liberty  to  bring  th» 
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same  acii<m6  so  as  tlicy  take  the  same  within  such 
times  as  are  before  limitted  after  their  com- 
ming  to  or  being  of  full  age,  discovert,  of  sane 
memories  at  large,  and  returned  from  beyond 
the  seas,  as  other  persons  having  no  such  im- 
pediment should  have  done. 


If  lit, 

tbmdAIlbe 
aojriudi 
cauae  of  ac- 
tion be.  at  the 
time  or  the 
caiufr  of  ac- 
tum aicmied, 
b^ond  the 
sou,  the  per- 
ion  entitled 
may  brin^  the 
action,  within 
the  time  bc- 
forr  Umitcd, 
against  Mich 

KTMXM  alter 
cir  return 
f roBD  beyond 
the 


[^is  or  'shall  be  uj 
such  cause  of  suit  or 
action  for  seamen's  wir 
ge8,(«>)  or  against  wIkbi 
there  shaU] 
[•of] 

['  acHan  9or  trc/vtr] 
[*  cattle] 


No.  CLXIII.— 6  Am.  It.  c.  10,  6.  17.  •         4,  5  Ann.  Eng.  c.  V 

§.  19. 

?SSS      [§•  ^''•3  *  'A.nd  be  it  further  enacted ^that,'  [§.  19.] 

If  any  person  or  persons  against  whom  there 
[^sliall]  be  any  cause  of  action  [^or]  trespass^ 
detinue,  [^/irover],  or  replevin  for  taking  away 
goods  or  [^  chattels,]  or  of  action  of  account, 
or  upon  the  case,  or  of  debt  grounded  upon  any 
lending  or  contract  without  specialty,  of  debt 
for  arrearages  of  rent,  or  assault,  menace^ 
battery,  wounding,  and  imprisonment,  or  any 
of  them,  be  or  shall  be  at  the  time  of  any 
such  cause  of  suit  or  action  given  or  ac« 
erewed,  fallen,  or  come,  beyond  the  seas, 
that  then  such  person  or  persons  who  is  or 
shall  be  entitled  to  any  such  suit  or  action 
sliall  be  at  liberty  to  bring  the  said  actions 
ag^nst  such  person  and  persons  after  their 
return  from  beyond  the  seas,  so  as  they  take 
the  same  after  their  return  from  beyond  the 
seas  within  such  times  as  are  respectively 
limitted  for  the  bringing  of  the  said  actions 

by  [^  the  last  mentioned  act  ^].  [^  this  act  and  by  tin 

said  other  act,  ia  tlif 
one  and  twentieth  year  of  the  reign  of  king  James  the  Fint'j 


(•)  See  p.  177,  note  (•). 

0)  See  $$.  17,  18,  of  the  En^ith  wcU 
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2.  lAmitation  io  the  Aoawry  of  Cogniisanee. 


JCIV.^13  Edw.  I.  Eng.  ^  Lr.  SiaL  1.  JVesim.  2.  c.  2. 

PartB. 


in  certo  siiit  jnsticiarii 
recenti  seisiiia  potemnt 
advocare  racionatnlem 
onem  super  tenentes  su- 
Hero  concordatum  est 
Racionabilis  districcio 
poterit  de  seisina  ante- 
suorum  vel  predecesso- 
smpore  quo  breve  noye 
cnrrit  (*) 


*  And  to  the  intent  the  jastices  a 


^  may   knoir    npon    what   fresh  ^    ^^  _, 
^  seisin  the  lords  nwy  arow  th^  ^  a^ 
*  distress  reascmaUe   npon   their  ^^i^SHa 
«t«umte,  trcm  faimeeforth  it  is  UST*^ 
<  ttgreed  and  enacted  that»'  A  ran* 
sonable  distress  may  be  avinrM 
npon  the  seisin  of  any  ancestor 
or  predecessor   [since    the    time 
that  a  writ  of  novel  disseisin  ImSk 
nm>](*) 

I  fttMD  the  time  that  the  writ  of  notd 
diweirin  doth  run. 


VIII.  Enff.       No.  CLXV.— 10  Car.  I.  It.  Sess.  2.  c  6, 

i-*'^-*"  §§.  4,6.«> 

« 

§,  4.  ^  And  be  it  fmrther  enaetcd— that,'  Non««haflai. 
No  person  ['or]  persons  shall  hereafter  make  '"^""[{t^ 
any  avowry,  or  cognizance,  for  any  rent,  suit,  JjJtJSJS** 
or  service,  and  aDedge  any  sdzin  of  any  rent,  ^^^. 
suit,  or  service,  m  the  same  avowry  or  cog^i-  forty  ymv^ 
ra  or]  zance  in  the  possession  of  his  Or  their  ['ances-  Jj2^°§[[|^ 

tor  or  ancestors,]  predecessor  or  predecessors,  or  [jfu^S^iS!^ 
in  [*his  or  their]  owne  possession,  oi*  in  the  "I**^*""^ 
possession  of  any  other  whose  estate  [^he  or 
they]  shall  pretend  or  claime  to  have,  above 
[^  forty]  years,  next  before  the  making  of  the 
said  avowry  or  cognizance. 


tinie  was  fixed  by  the  3  Edw.  I.  En§,  j*  Jr.  WeMtm.  1,  c  39,  to  be  **fmi$  U 
gt  le  rey  Henry,  piere  nostre  teignur  te  rey  i/e  ore  est,  en  GaMCoyngne,  i.  e. 
or  jt.D.  ISSl.  See  S  Co.  Inst.  S38,  &  34a  Co*  LUtl.  114»  115.  These 
ire  altered  by  the  statutes  next  noticed. 

rM  act  is  intituled,  **  An  Act  fof  Liaiiation  of  Actions,  aind  for  avoydtng 
n  Law.*'    The  title  of  the  Engluh  act  if  <*  Xiymitacion  of  F^mcriptioo.' 


•f 
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irtheieuin        fi.  6.  *  And  be  it  further  enacted        that,'^ 

be  alkged  and  %  ^ 

2J™^*jd  If  any  person  or  persons  at  any  time  hereafter 
M^S^'  doe  sue  any  of  the  said  [•  writs  or  actions  •]  for  [« actioiu  or  writ 
&niS^rsucii  any  mannors,  lands,  tenements,  or  other  |7be-  [' hereditamentiil 
nnp^Ac.    reditaments  whatsoever,]  or  make  any  avowrio, 

•luOl  be  utter.  ,  .  •  i   . 

ijbemd.      cognizancc,  prescription,  tiue,  or  claime,  of  or 
for  any  rent,  soit^  serrice^  or  otiier  heredita?- 
ments,  and  cannot  prove  that  he  or  they,  or 
his  or  their  ancestors,  or  predecessors,  were  in 
actuall  possession  [^and]  seizin  of  and  in  the  ["or] 
[^said]  manners,  lands,  tenements,  rents,  suites,  ['samej 
services,    annuities,  commons,  pensions,   por- 
tions, corodies,  or  other  hereditaments,  at  any 
time  or  times  within  the 'years  [^^respectively  ['^biSor^ 
and  severally  before]  limitted  and  appointed  in 
this  present  act,  and  in  manner  and  form  as  is 
aforesaid,  if  the  same  be  traversed  or  denied 
by  the  party  plaintiife,  demandant,  or  avowant, 
or  by  tiie  party  tenant  or  defendant,  that  then 
and  after  such  trial  therein  had,  all  and  every 
such  person  ["  or]  persons  and  their  heires  shall  ["  &] 
from  ['^  thenceforth]  be  utterly  barred  for  ever  of  [^^  hensfnrth] 
all  and  eveiy  the  said  writs,  actions,  avowries, 
cognizance,  prescription,  tide,  and  claime,  here- 
after to  be  sued,  had,  or  made,  of  and  for  the 
same    manners,     lands,     tenements,  heredita- 
ments, or  other  the  premisses  or  any  part  of 
the  same  for  the  which  the  same  [^^ actions,]  [^action,  writte, 
Hvowrie,  [^^  recognizance,]  prescription,  tide,  or  [u  conisaunce] 
claime,  hereafter  shall  be  at  any  time  had  sued 
or  made. 

§§•  7,-10,  Contain  provisions  respecting  suits^ 
avowries  and  cognizances,  depending  at  the 
times  of  the  making  of  the  acts,  and  for  short 
periods  after.     §.  11,  Preserves  the  remedy  by 


nXhisrefeHto  Um  real  actionsy  &C  mentioiMd  in  §5*  l»S^3»awiMS 
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attaint  upon  fabe  T^rdicis  in  any  of' the  said 
actions,  suits,  avowries,  &c.  as  before  used  and 
accustomed. 


7%€  anciefU  Statutes  <^  generd  Avowries. 

.  rin.  JE^.  No  CLXVL— 83  Hen.  VIU.  Ir.  c.  T,  §.  1,  §.  2, 
}§.  1,2,4,6.  p3rt  B.  &  §.  8.  (Bot.  Pari  c.  8.) 

t  coneeminge  C-^^  -^^^  foi*  &U  Lords  to  distraine  upon  the 
s.]  Lands  of  them  holden,  and  to  make  their 

Avowrie,  not  naming  the  Tenant,  but  the 

Land.] 


G 


It] 


3e  yt] 


§.  L    **  Where  aswell  the  noble  men  of  this  Bjthmuet$, 
[Hand,]  as    divers  other  persons,  by  fines,  i^^^hS 
recoveries,   graunts,    and   secret  feofiements  unM!^lS!i. 
and  leases,  made  by  their  tenants  to  persons  ^^  JStSl 
unknowne,  of  the  lands  and  tenements  holden  j31^^e^ 
of  them,  have  [^put]  from  the  knowledge  of  ££!?  «  £* 
their  tenants,  upon  whom  they  should  by  order  their  fee  <£ 
of  the  law  make  their  avowries  for  their  rents,  ^^t^St 
customes  and  services,  to  their  great  losses  and  S&, spoony 
hindrances  ;  [^  be  it]  therefore  enacted  or —  £Sn!"  ^*^ 
deyned  and  established— —that,'  Wheresoever 
anie  [^mannours,]  landes,  tenements,  or  other 
hereditaments  bee  holden  [^by]  anie  manner  per- 
son or  persons  by  rents,  customes,  or  services, 
that  if  the  lord  of  whom  any  such  [^mannours,] 
lands,  tenements,  or  hereditaments  be  so  holden, 
distraine  upon  the  same  manners,  lands  or  tene- 
ments for  any  such  rents,  customes  or  services, 
and  replevin  thereof  |7to  be]  sued,   that  the 
lord  of  whom  the  same  landes,  tenements,  or 
hereditaments  [^bee  so]  holden,  may  avow,  or 
his  bayliffe  or  servant  make  cognisance  or  justi- 


('}  <be  80!,*  Prinled  Copies, 
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fie  f<Mr  tBldng  of  the  said  d^atreaiet  upon  the  nine 
landes,  tenements  or  beroditamentes  so  hidden, 
as  in  landes  or  tenementes  within  his  ['Cm]  .or  [^ see*] 
seigniorie,  alleaging  in  the  said  avowry,  cogni- 
sance  and  justification,   the    same    manours, 
hindes,  ['°  tenementes,]  to  bee  holdeu  l^  of  them]  [^  sad  tenemental] 
without  naming  of  any  person  certain  to  bee  ["of  hym] 
[^tenant]  of  the  same,  and  without  making  [^tensimtes] 
any  avowrie,  justification  or  cognisance  upon 
And  M  upoQ  any  person    certwi ;    and  likewise  the  lord, 
«oiut  ddiTw.  [^^bayliffe,]  or  servant  to  make  avowrie,  justi-  [^beyly] 
fication,  or  c<^isance  in  like  manner  and  forme 
upon  every  writte  sued  of  second  deliverance.  (^) 
EtJf^^      [§.  2.  Part  B.].  *  And  be  it  also  ordeined,  [§.  4^] 
m^^JSd  *  that,'  The  said  pluntifes  and  defmdauntes  in 
(SLy^Mi  the  said  writtes  o{replegiare  or  writtes  of  second 
Mtjwmiitfce  deliverance,  and  in  everie  of  them,  shall  have 
eammu^  like  plccs,  and  Uke  ayd  prayers  in  all  such 

avowries,  [^^cognisaunce]  and  justifications  (plees  [i«  conysannces] 
of  [^disclaim  only  excepted])  as  they  might  p^ dysclamer  onely  e 
have  had  before  the  making  of  this  act,  and  as  cepte] 
though  the  said  avowrie,  cognisaunce  [^^and]  [^or] 
justification  had  beene  made  after  \}'^  due]  order  \}^  the  dae] 
of  the  common  law. 

And  lo  au       [§.  3.]  *  And  it  is  further  enacted that,'  [§.  5.] 

at  the  com.  All  such  Dersous  as  by  the  order  of  the  common 
JjJJ^^JJ*  law  may  lawfully  joyne  to  the  plaintifes  or  de- 
fSiil^^Sl^i   fendauntes  in  the  said  writtes  of  repkgiare  or 
second  deliverance,  aswell  without  proces  as  by 
proces,  shall  from  henceforth  joync  unto  the  said 
plaintifes  or  defendaunts,  aswcU  without  proces 
[^^as]  by  proces,  and  to  have  like  plees  and  like  [^^or  <^] 
[^^advauntage]  in  all  things  (disclaimer  onely  [^  aTaantages] 
excepted)  as  they  might  have  done,  [^  by  order  [^by  the  ordre  of  tb 
of]  common  law  before  the  making  of  this  act. 

(■)  ♦  fee/ IViiUtfrf  Copiei; 

(t>)  See  §•  8.  Part  A.  of  the  Iriik  act,  $.  3.  of  the  Eni^liih  act,  Pott  under  the  hi 
of  "Corts." 

(')  *•»,•  Printed  Copies* 
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No.  CLXVIL— 9  Geo.  II.  Ir.  c.  5,  §.  5. « 

u  5.  And  whereas  the  remedy  for  recovering  arrears  of  rent,  by  in  ir^mA. 
king  a  distress  upon  the  lands  chargeable  therewith,  is  tedious  j^flSS']^^ 
id  difficult,  by  reason  of  the  avowant  being  obliged  in  his  avowry  ^^u,^^ 
I  deduce  the  title  to  the  lands  from  him  who  was  seized  in  fee,  and  ^n  ^^n 
\  produce  deeds  that  no  way  belong  to  him ;  for  remedy  whei^f  or  wntinf 

r  the  future,  be  it  enacted ^that,'  From  and  after  the  last  day  ^^^ 

'gfuftet  term  next,  where  any  distress  or  distresses  shall  be  taken  bS^b^ 
any  landlord  or  landlords,  lessor  or  lessors,  for  any  arrears  of  m^SSH'^ 
It  then  due,  or  that  shall  thereaft^  become  due  upon  any  lease  or  ^^^ 
ses,  for  lives  or  years,  or  upon  any  contract  or  writing  purporting  ISS  wwKi 
demise  of  any  lands,  tenements,  or  hereditaments  within  this  ^^Smu^ 
igdom,  whereon  any  rent  has  been  paid  by  the  tenant  who  shall  ^t#,«r  dJ 
in  possession  of  the  land  at  the  time  of  such  distress  taken,  or  by  AmmtiMiM. 
|r  person  under  whom  such  tenant  claims,  where  the  title  to  the 
ids  is  not  in  question,  and  a  replevin  is  taken  or  issued  for  such 
tress  or  distresses,  it  shall  and  may  be  lawful  for  any  avowant,  in 
I  avowry,  to  set  forth  only  that  he  was  seised  or  possessed,  without 
ting  forth  the  commencement  of  his  estate,  or  deducing  a  title 
m  the  person  under  whom  he  derives  his  interest,  or  that  such 
"son  was  seised  in  fee  of  the  said  lands,  tenements,  and  heredita- 


')  This  set  u  iotttaledy  <'  An  Act  for  the  more  effectual  tnigmng  of  Judgmenti,  and 
r  tlia  more  q>eed7  Recovery  of  ReDta  by  Distresi.**  By  5*  7,  it  waa  provided  that 
act  should  condnue  in  force  uotU  the  firtt  of  May  1740,  and  to  the  end  of  the 
\  next  aenion  of  parliament.  By  the  11  G^.  Jh  Ir,  c  18,  S-  ^t  the  whole 
be  nek  waa  eontinued  until  the  S9th  of  SepUmber  1744,  and  fVom  thence  to  the 
of  the  then  next  Miaion  of  parliament :  And  by  the  17  Gto.  II,  Ir,  c  8,  §.  1,  until 
year  1755,  and  from  thence  to  the  end  of  the  nest  leasion  of  psriiament  and  no  longer. 
tfM  S9  Geo.  II.  Ir,  c*  8,  §•  10,  this  act  waa  continued,  m  far  at  U  relates  le  the 
Rtng  rf  Judgwunts,  for  tibe  qpace  of  eleven  yean  from  the  end  of  that  session  of 
ha»t,  and  to  the  end  of  the  nest  session  of  parliament  after  the  expiration  of  the 
tarn  of  eleven  years.  By  .the  51  Geo.  IL  Ir.  t.  9,  $.  9,  it  is  recited  that,  it  was 
id  by  enerience  Chat  the  other  parti  of  the  said  act  were  useAil  and  proper  to  be  con- 
id;  and  it  ia  enacted,  that  all  the  danaes,  Ac  should  be  continued  in  force  for  the 
I  of  eleven  years,  and  firom  thence  to  the  end  of  the  then  next  aesnon  of  parliament. 
Iht  1  Geo.  III.  Ir.  c.  9,  (which  see  Post,  title  *«  CivQ  Proceedings,  &C*'}  $.  6  of  the 
wspecting  the  radtal  of  a  lease  for  a  year  in  a  deed  of  release,  was  made  perpetual. 
\bffht  11,  18  Geo.111.  Ir.  c.  19,  $.  3,  it  is  enacted  that  the  aet^  to /or  a«  t/  relates 
kr  muigiusent  ef  judgmeniSt  statutes  staple,  or  statutes  merchantt  and  as  it  was 
ided  (ao  fisr  as  it  rehites  to  the  assignment  of  judgments)  by  the  95  Geo.  II.  Ir. 
^  '  shatt  be  and  remain  in  fbll  force  to  all  intents  and  purposes  for  ever.**  Thus  It 
■re  tbaft  the  idMve  dause,  §•  S,  has  been  suffered  to  expire.  There  vraa  no  correspond- 
te  JSnglanif  bat  •  better  remedy  wai  afterwards  provided,  aee  No.  167. 

Aa 
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sients,  and  that  the  want  thereof  shall  not  be  any  cause  of  demnner 
to  such  avowry,  any  law,  statute,  or  custom  to  the  contrary  not- 
^mthstanding. 


The  modem  SiaiuUs  ^foural  Aiwwries. 


in 


nltytlMtdM 


niiytM 
ffluimr 


offltelaads 


t  <ot,  in 


minuta,  or 
oontnct  tn 

well  a  oertBfai 
rent  during 
thefiuM 
trfaadntba 
V0nt  faaeuiTed 
trUehitUlw. 
malnt  do*) 
for.  In  Bng- 
■iattd,  that  the 

JEd  watparoH 
of  ludi  cer- 
tain tens* 
aMntshddof 
audi  manor. 
Aclbrwhim 


Rn||  rdiaff 
herioCior 


>daa,fte.) 
•arlthout  Air- 
tharMttfng 
ifafththeta- 
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P§.  4.  <  And  whereas  avowries  or  connusance  [^  *  Aad  whsreai grast] 
upon  distresses  for  rent  cannot  be  made,  as 
the  law  now  stands,  upon  such  articles, 
minutes,  or  contracts  as  aforesaid  (*),  not- 
withstanding there  hath  been  an  ejectment 
under  the  same,  and  the  rent  ascertained  by 
such  articles,  minutes,  or  contracts ;  and 
whereas  other]  difficulties  often  arise  in  mak- 
ing avowries  or  connusance  upon  distresses 
l^for  rent,  not  sufficiently  remedied  by  the 
laws  heretofore  made;  for  remedy  whereof, 
be  it  enacted]   ■      that,'  From  and  after  the 

[^last  day  of  Easter  term  next,]  it  shall  and 

may  be  lawful  to  and  for  all  defendants  in 

replevin  to  avow  or  make  connusance  generally, 

that  the  pkuntiiF  in  replevin,  or  other  tenant  of 

the    lands,     [^  tenements,    or    hereditaments]  [^  and  tenements] 

whereon  such  distress  was  made,  enjoyed  the 

aame  under   [^a  grant  or  demise,  or  article,  [^  a  grant  or  demise] 


[*for  real,  quit  rent, 
relief,  heriots,  and  other 
servicei,  be  it  Ivtber 

enacted] 

(7  said  24th  day  of 
Jwu^  1738] 


(*)  Sm  $.  9  of  thia  Mt,  AfUt  title,^  *»  Ejeetment,**  e.  2,  No.  SO,  which  specifies  the 
jM  follows :  ^z.  where  any  article,  minute,  or  contract  In  writing,  is  or  slwll  be  made  of 
aajr  land%  tenements,  or  hereditaments,  and  the  rent  payable  for  the  same  ascertalilcd  hj 
the  said  article^  minute  or  contract,  and  the  person  or  persons  to  whom  &uch  articU,  aiMrti^ 
€ir  contract  is  or  shall  be  made^  or  any  deriving  ftom,  by,  or  under  him,  her,  or  thea^  hsA 
€ir  haTe  enjoyed  or  shall  enjoy  the  said  lands,  tenements,  or  hereditament^  undor  the  tttf 
hrticle^  minute^  or  eontract. 

As  to  replevins  and  avowries  in  particular  cases,  see  this  title,  Ante^  Book .  I,  ffi 
especially  Nos.  97,  98,  in  cases  of  distiesses  ibr  suit  of  court;  Now  101,  for  rente  seiql^  Afr; 
No.  lOS;  for  double  rent;  Nos.  103,  104,  for  the  apportionmcnta  of  rents ;^  Nos.  lOS^ 
106,  by  lecoverors}  Ka  107,  by  ezecutors;  No.  108,  by  husband  io  Hgbt  of  Ms  wfki 
Vo.  109,  by  tenant  pur  autre  vie ;  No.  1 10,  by  bishops  aiVer  translation  i  No,  118,  vk>* 
tho  lease  has  detemiined;  Nos.  118,  119,  where  the  goods  have  been  ftasdoMf 
removed ;  No^  1S1|  where  the  distress  was  upon  commoQ  or  ways  fr^^gitig  W  ^ 
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for] 

die  place 
btrets  was 
parcel  of 
tenemeots 
oh  honor, 
manory  for 
nente  the 
heriot,  or 
diBtratnod 
he  tim^  of 
\y  and  still 
,  without] 


minotei  or  contract  in  writii^,]  at  suck  a  cer-  aa^ortte 
tain  rent,  during  the  time  wherein  the  rent  jH(|^*n 
[^  so  distrained  for]  incnrred,  which  rent  waa  f^^JSt^ 
then,  and  still  remains  due,  [7  without]  further  nlS^??^!^ 
setting  forth  the  grant,  tenure,  [*or  demise^]  SSSld!!!!^^ 
or  title  of  such  landlord  or  landlords,  lessor  or 
lessors,  owner  or  owners  of  such  [glands,  tene-- 
ments,  or  hereditaments;  and  it  shall  be  no 
objection  to  any  such  article,  minnte^  mr  con- 
tract, that  the  same  doth  not  contain  an  actual 
demise,]  any  law  or  usage  to  the  contrary  not- 
withstanding; and  if  the  plaintiff  or  plaintift  Doubiecoit«. 
in  such  action  shall  become  nonsuit,  discontinw 
his,  her,   or  their  action,   or  have  judgment 
given  against  him,  her,  or  them,  the  defendant 
or  defendants  in  such  replevin  shall  recovex^- 
double  costs  of  suit. 


CHAPTER  V. 


OF   THE   SUBSEQUENT   PROCEEDINGS* 

The  Writ  of  Second  DeGverance. 

uKlX.—l3  Edw.  I.  Eng.  ^  Ir.  StaL  K  WeOm.  2.  c.  2. 

PartD. 


ia  aliqnando  contingit 
^uam  adjudicatumfuerit 
iti  retumum  avcriorum, 
rictus,  postquam  averia 
lata  iterum  replegiave- 
viderit  distringentem 
tern  in  curia  paratum 
ndere,  de&ltam  fecerit. 


'  And  forasmuch  aa  it  hapneth  Kcpierfaiof 

fllif  raw  tftf  r 

sometime^  that  afker  the  return  |;|f||Sf°^  ^^ 
of  the  beasts  ia  awarded  unto  the 
distrainor,  and  the  party  so  dis- 
trained, after  that  the  beasts  be 
returned,  doth  replevy  them 
again,  and  when  he  seeth  the 
distrainor  appearing  in  the 
oourty   ready   to   answer 
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tBooxn. 


After  Judg- 
ment of  re- 
turn, tlMilM- 
riffihaUbe 
oomnumdrd 
byajudidal 
writ  to  make 
return,  and 
not  ddiver 
without  writ 
mcntiooluc 
the  Judgment 
ofthejuirticei. 

'Whenrnle- 
▼in  la  agun 
daired,  a  iu. 
didalwrit 
ahall  ianieto 
the  fheriflrto 
ddiver,:  iking 
•unity  tor  the 
•ult  and  a  re- 
turn, &c. 


<  ob  quam  itcrnm  adjudicabitur 
^'distringenti  retamum  averiorum 
^  et  nc  bis,  tertio  et  in  infinitom, 
'  replegiabuntur  averia,  nee  habe- 

<  bunt  judicia  curie  r^^is  in  hoc 
'  casu  effectum,    super  quo  non 
*  fuit  prius  remedium  provimun,' 
Ordinatus  est  in  boc  casu  talis 
processus  quod  quam  cito  adjudi- 
catum  fuerit  distringenti  retumum 
ayeriorum  per  breve  de  judicio 
mandetur  Ticecomiti  quod  retur- 
num  habere  fiunat  distringenti  de 
averiis;    in  quo  brevi   inseratur 
quod  vioecomes  ea  non  deliberet 
sine  brevi  in  quo  fiat  mendo  de 
judicio    per    justiciaries    reddito 
quod  fieri  non  poterit  nisi   per 
breve  quod  exeat  de  rotulis  justi- 
ciariorum  coram  quibus  deducta 
fuerit  loquela.   Cum  igitur  adierit 
justiciaries  et  petierit  averia  sua 
iterum  replegiari,  £at  ei  hoc  breve 
de  judicio,  quod  vicecomes  capta 
securitate  de  prosequendo,  et  etiam 
de  averiis  vel  catallis  retomandis 
vel  eorum  precio  A  adjudicetur 
retumum,  deliberet  ei  averia  vel 
catalla  prius  retomata  et  attachie- 
tur  qui  distrinxit  ad  veniendum 


doth  make  default,  wherebjri^ 
turn  of  the  beasts  oi^t  to  be 
awarded  again  unto  the  firtnon- 
or,  and  so  the  beasts  be  reple> 
vied  twice  or  thrice  and  infinite- 
ly, and  the  judgements  given  in 
the  king's  court  take  no  eflbct  m 
this  case,  whereupon  no  remedy 
hath  been  yet  provided  ;*  In  tUs 
case  such  process  [shall  be  award- 
ed,^] that  so  soon  as  return  of  tk 
beasts  shall  be  awarded  to  the 
distrainor,    the    sheriff   shall  be 
commanded  by  a  judicial  writ  to 
make  return  of  the  beasts  unto 
the  distrainor,  in  which  writ  it 
shall  be  expressed  that  the  sherif 
shall  not   deliver  them  withooU- 
writ,    makmg   mention   of   th^ 
judgement  given  by  the  justices^^ 
which  cannot  be  without  a  writ 
issuing  out  of   the  rolls  ct  tb( 
said    justices   before  whom 
matter  was    moved.     Therefore^ 
when  he^  cometh  unto  the  justioM 
and  [desureth^  replevin   of  tbe 
beasts,   he  shall  have  a  judidal 
writ,  that  the  sheriff,  taking  surety 
for    the    suit   and    also    of  tbe 
beasts  or  cattle  to  be  retomedf 
or  the  price  of  them,  (if  retonbe 
awarded,)  shall  deliver  untebbs 
the  beasts  or  cattle  before  retail- 
ed, and  the   distrainor  shall  ^ 
attached  to  come  at  a  certain  iff 

1 18  ordained,  MS^  Tr*  U 
*  dttirelli  again 


i 


•( 
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ad  oerinm  diem  ooram  jaBticiariis 
oonm  qmbus  pladtum  deducatar 
in  presencia  parcium*  Et  si  ite- 
imlo  ille  qui  replegiayerit  fecerit 
defiedtam  vel  alia  oceasione  adjudi- 
eetur  letanmm  districdoms  jam 
bit  rejdegiate)  remaneat  districcio 
ULi  imperpetuum  irraplepabiliB, 
aetai  de  novo  et  de  nova  causa 
fiat  cBstricdo  de  m>va  distrioeioxie 

• 

•ervetmr  prooessua  supradictiis. 


before  the  justices   afore   whom 
the  plea  [was  moved^  in  presence 
of  the  parties.    And  if  he  that  ifretomiw 
replevied  make  defiinlt  again,  or  ^J^JSHi^ 
toe  another  cause  return  of  the  ^''^p'^^'*"*^ 
distress  be  awarded,   being  now 
twice    replevied,    [the^]    distress 
shall  [remain^  irrepleviable;  but 
if  a  distress  be  taken  of  new,  imd 
for  a   new   cause,    the   process 
abovesaid  shall  be  observed  in  the 
same  new  distress. 

«iliidlbt  handled 

♦  that 

S  ftmain  fixr  CTcr 


Ajufry 


1.  In  CSoae  of  a  Nomuitf  §fc. 


'« 


17  Car.  II.  Bug.  e.  7.       No.  CLXX.~7  jm.  IIL  It.  c  22,  i.  1. 

['a]  An  Act  for  [^fhe]  more  speedy  and  eflectnal 

proceeding  upon  Distresses  and  Avowries 
P  Reals.]  for  p  Rent] 

§.  1.  ^  Forasmuch  as  the  ordinary  remedy 
^  for  arrearages  of  rents  is  by  distress  upon  the 
^ lands « chargeable  therewith;  and  yet,  never- 
'  theless,  by  reason  of  the  intricate  and  dilatory 

*  proceedings  upon  [^replevin,]  that  remedy  is 

*  become  ineffectual;  for  remedy  [^whereof,] 
*be  it  enacted  that,'  [^Whenever]  any 
plaintiff  in  replevin  shall  be  nonsuit  before 
issue  joined  in  any  suit  [^in]  replevin,    by 


Preplerios] 
Pttwreof] 

['uliensoever] 

pen 


Upon  non. 
■un  JtefiMv 
teuejolMd 
la  repferlOf 
tin  dcfcodant 
maUngatiw- 


avowryoroqgw 
niancvfbr 
mtihallhanre 
a  writ  to  the 
sheriff  «f  the 
county  where 
thedistren 
wat  taken  to 
enquire  of  the 
•urn  inarrear 
at  the  time  of 
the 


(*)  Sea  abo  oo  this  futgccl»  the  prorinon  at  the  doae  of  $•  5,  of  the  Inth  act,  Ante 
^a  1S6,  p.  1S7. 
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and  the  value  |daint,    Of  Wilt  lawfully  returned,    removed^ 
detrained.     Of  depending  in  any  of  [^ his  majesty's  courto  ['the  king*!  eo 
HtDubHn,  or  any  courts  Pdatine  (•),  or  other  ''^«»<"»*«<»'] 
courts  of  records  (^)  within  this  kingdom,]  that 
the  (^defendant  avowant,]  making  a  suggestion  ['defendsnt,] 
in  naturii  of  an  avowry  or  eonuaance  for  such 
rent,   to  ascertain  the  court  of  the  cause  of 
distress,    the  court,    upon    his    prayer,    shall 
award.  9.  w^iit  to  the  sheriff  oS  (hft  county  where 
the  distress  was  tfdcen,  tq  inquire  by  the  oaths 
*'of  twe)v9good  and  lawful  men  of  .\^ihei]  bali-  [^hit] 
wick,  touching,  the  sum  in  arn^.  at  the  time  of 
such  distress  taken,  and  the  value  of  the  goods 
rmoendajpt    or  cattlc  distrained;  and  thereupon  noUce  of 
puntiffor  hii  fifteen  days  shall  be  given  to  the  plaintiff,  or 
Sti^o^  his  attorney  in  court,  of  the  sitting  of  such 
inquiry;  and  thereupon  the  sheriff  shall  in- 
quire of  the  truth  of  the  p® matter]  contained  ['^matters') 
in  such  writ,  by  the  oaths  of  twelve  good  and 
Upon  return   lawful  mcu  of  his  couuty ;  and  up^  the  return 
tkmthe^    of  such  iuquisition,  the  defendant  shall  have 
^%1^thc  judgment  to  recover  against  the  plaintiff  the 
£!3l'^^!^  arrearages  of  such  rent,  in  case  the  goods  or 
S^il^"'*^  cattle    distrained    shall    amount  unto  ["the]  ["tliat] 
tofMherwiUi  valuc ;  and  in  case  they  shall  not  amount  to 
mftioSfuiml  ^^^  value,  then  so  much  as  the  value  of  the 
^'^'^  said  goods  and  cattle  so  distrained  shall  amcmnt 

unto,  together  with  his  full  costs  of  suj^j/4nd 
shall  have  execution  thereupon  by  Jkri  /adaSj 
or  ekffiij  or  otherwise,  as  the  law  shall  require, 
souimiiioo.  ["And]  in  case  such  plaintiff  shall  be  nonsuit,  [»§.  2.  Aad] 
SSlSiTl^      after  conuzance   or   avowry  made  and  issue 


(')  The  repliUcs  and  liberties  of  the  connty  of  Tipperary  and  Crott  T 
coomiODly  called  the  county  palattne  of  Jrppentry,  granted  and  confirmed  to  Jai 
of  Ormond,  by  letters  patent  22d  April,  14  Car.  IJ^  and  theretn  recited  to  have 
holden,  used,  and  enjoyed,  by  the  earls  of  Ormond  and  Ossory,  from  of  ol 
letters  patent  had  been  ratified  by  the  sutute,  14,  15  Car*  //.  /r,  c.  20,)  wvmbj  t 
/.  /r.  c.  8,  annulled  and  extinguished  for  even 

{}>)  'record/ in  the  Grierton  Cvtieciion, 
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joyned,  or  if  the  verdict  shall  be  given  against  ^j°^^ 
such  plaintiff,  then  the  jurors  that  are  impan-  ^^J^^S^' 
nelled  or  retohied  to  ijoqiiira  of  such  issue,  !hS^£ 
shall,  at  the  prayer  of  the  defendant,  inquire  SwMdtoen^ 
concerning  the  sum  of  tfaff  B^'aBrs,  snd  the  ^^^^^ 
value  of  the  goods  or  cattle  distrained;  and  ^!^^r££ 
thereupon  the  avowant,  or  he  that  makes  tsog-  SSStiSk. 
nizanoe  shall  have  judgment  for  sooh  arrear- 
ages, or  so  much  therec^aff  the  goods  or  cattle 
oil]  distrained  amount  unUs  together 'with  [^full] 

costs;  and  shall  have  execution  A>r  the  same 
hy  fieri  facias  or  ^egiJt^  or  otherwise  as  the 
law  shall  require. 


In 


•■*. 


2.  Afkr  Judgment  tq^m  Demurrer. 


%  Suuue,  §.  3.  No.  CLXXI.— Some  StaMe^  §.  2. 

[§.  2.]  <  And  be  it  further  enacted——  that,'  so  tmon  judg- 
If  judgment  in  any  of  the  courts  aforesaid  be  murm^irtise 

.  ij-i  !•        avowant,  ftc 

given  upon  demurrer  for  the  avowant,  or  him  hetbauim 
dth]  that  [^  makes]  cognizance  for  any  rent,   the  ^1^^^ 

court  shall^  at  the  prayer  of  the  defendant,  m^^NiSn 
award  a  writ  to  inquire  of  the  value  of  such  dii^  thdi  hte^ 

,  JudgoMotlbr 

tress,  and  upon  the  return  thereof  judgment  shall  £|yiS^g*|,^ 
be  given  for  the  avowant,  or  him  that  makes  tobZ^^hM, 
cognii^ance  as  aforesaid^  for  the  arrears  alledged  S^I^^nmUm 
to  be  behind  in  such  avowry  or  cognizance  if  goodt 

unounti  tO| 

the  goods  or  cattle  so  distrained  shall  amount  fS{^^^^ 
to  ['the]  value;  and  in  case  they  shall  not  !l^\ia£f^i^ 
amount  to  that  value,  then  for  so  much  as  the  ^'^^ 
said  goods  or  cattle  so  distrained  amount  unto, 
together  with  his  full  costs  of  suit,  and  shall 
have  like  execution  as  aforesaid. 
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No.  CLXXIL-.-&ime StaM^  $.  8.  &nM  SuOmU^^ 

Sraiml'ite!      B*  'J  *  Provided  always,  and  be  it  enacted  [§•  ♦•] 
SS^tSae   ^  that,*   In  all  cases  aforesaid  where  the  ra- 
iSr'theraS^  luc  of  the  cattle  distrained  as  aforesaid  shall 
•rrMn,be.     not  bc  found  to  bc  to  the  value  of  the  arrears 
[^^      distnuned  for,  that  the  party  to  whom  such 


ooodiio 

WUtML 


arrears  were  dae^  his  executors  or  administrB- 
tors,  may  from  time  to  time  distrain  again  for 
the  reddue  of  the  said  arrears. 


C09lU. 


No,  CLXXnL-a3  flew.  VIII.  Ir.Sess.1.  c.      1  Hen.  VIII.R 

IS,  §.2.   PartB.*  c-*§.S.» 

^^^mta^       And  also  that  every  avowant  and  \}  any  otiier  [i  any  other  penm 
Mmmn'  pcrsou   and]    persons    that   maketh    avowrie, 
taBcrin!^   connysance  or  knowledge,  or  justifie  as  [^  bay-  p  baylye] 
cowdMUM  life]  to  any  other  person  or  persons  m  any 
tebmd^M    ^Jcgiare,  second  deliverance  (*»)  for  any  rent, 
SSifilf  th«7  customs  or  service,  if  their  avowrie,  connisance, 
''^^'   or  justification  bee  found  for  them  or  the  plein- 
tifes  in  the  said  actions  otherwise  barred,  shall 
recover  their  dammages  and  costs  that  they 
have  susteyned,   as  the  pleintife  should  have  ['doo] 
[^  done]  if  they  bad  recovered  in  the  said  [*  re*  [*  replevyne] 
plevins.] 


(■)  Set  the  praoecding  enactment!  of  these  ttatntet  Ante^  No.  105,  pp.  117,  118. 
C*") « or  tccion  of  tre^iace,'  in  tk9  original  of  the  Eh^Utk  act,  but  Hfuek  iknmgk. 
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VIIL  Eng.    No.  CLXXIV.-^3  Hen,  VIIL  Ir.  Sess.  h  c. 
'  S-  ^-  7,  §.  2.  Part  A  (•). 

§.  2.    *  And    also    be    it    enacted that,*  Avowanti 

ftc.inrepto. 

Every  avowant,  and  every  other  person  \}  and]  deu^nlSSr* 
fnstyfycacy-  persons,  that  make  any  such  [*  avow,  justifica-  ^^^^S?^ 
uice,a8bay-  ^j^^^  ^j.  cognisance,  as  bayliflPe]  or  servant  to  fiS^^ 

.  .      ,  other  rcnti, 

any  person  or  persons  m  any  replegiare   or  ^J?^' 
second  deliverance,  for  rentes,  customes,  scr-  lS,S^e 
vices,   or  for   [^damages]  feasaunt,    or  other  SoiSSt^r*' 
rent  or  rents  upon  any  distress  taken  in  anv  piamtia 

should  have 

landcs  or  tenements,  if  the  same  avowry,  cog-  J"j*  ^  ^ 
nisance  or  justification  bee  found  for  them,  or  ^ 
the  plaintifes  in   the  same  bee  non  suite  or      ' 
otherwise  barred,  that  then  they  shall  recover 
layntiffe,  as  their  damages  and  costs  against  [^  their  said 
ayntiffes]       plaintifes,   as  the  said   plaintife]  should   have 
done,    or  had,  if  they  had  recovered  in  the 
replegiare,  or  second  deliverance  found  against 
the  said  defendants  (^). 


!  Other  enactments  of  these  statutes,  AnU^  No.  166,  pp.  183,  184. 

ther,  as  to  costs  In  particukr  cases,  the  statutes  collected  under  the  prece- 
add  see  particularly  tlie  statutes  for  pleading  screral  matters,  as  to  the  dis- 
e  court  in  awarding  costs,  if  such  pleading  be  judged  insufficient  upon  de- 
as  to  the  certificate  of  the  Judge,  at  the  trial,  of  probable  cause  to  plead 
Ante  Na  161,  p.  177  :  and  see  the  statutes  of  general  aTowries  under  which 
ure  recoverable  by  tlic  defendants,  AiUe  No.  168,  p.  187.  • 


Bb 
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CHAPTER  VL 

«JF  9BE  IRISH  FErnr  SESSIONS  KEPLSVIN,   AND  THE  PSOCEEDINGS 

THEREUPON. 

Cy  Uk  Coa^iUantt  and  Symnums  to  show  cmue. 

No.  CLXXV.— 7,  8  Geo.  IV.  Ir.  c  69,  §§.  1,  IS,  14. 

An  Act  to  provide  for  the  Relief  'of  Persons  aggrieved  by  mdawfiil 
or  exccsdve  Distresses  in  IrekauL  [2d  July  1827.] 

Vbm^TdS.  §•  !•  *  Whereas  the  expenee  of  suing  ont  and  trying  replevins  in 

«7raitr^  *  Ireland  is  far  beyond  the  means  of  persons  usually  occupying  small 

■uriamoimt  <  tenements  or  farms,  and  such  persons  may,  therefore,  frequently 

Jdbk^  '  ^  subject  to  injustice  and  oppression  ;  be  it  therefore 


^f^^f^lJ^  <  that,'  From  and  after  the  passing  of  this  act,  in  all  cases  where  any 
^m  dM  distress  shall  be  made  in  Ireland  for  any  rent,  proportion  of  rent,  or 
cumed,  ane  arrears  of  rent,  whero  the  annual  amount  of  such  rent  shall  not  ex- 
'Xf^m£Ju^  cecd  the  sum  of  ten  pounds,  it  shall  and  may  be  lawful  for  any  one 
dklMi^^  or  more  justice  or  justices  of  the  peace  in  Ireland^  mthin  his  or 


iuif«be0D      their  jurisdiction  or  districts  within  which  the  distress  shall  have 
food*  taa.      been  made,  or  the  cattle,  goods,  or  chattels  shall  liave  been  distrained 

pomMCut  on  ^ 

'^SSrSSr^  ^  impounded,  or  for  any  two  or  more  justices  assembled  at  any 
Sb^S^cnL  petty  session  or  reputed  sessions  within  such  districts,  to  take  cog- 
nizance of,  and  to  examine  into  any  complaint  which  shall  be  made 
dKmid'not  to  ^^g^^^  ^^Y  persou  impouliding  any  cattle  or  distraining  any  goods 
fiftoSiSu  o^  chattels  for  such  rent,  or  any  arrears  thereof,  setting  forth  tbat 
"when  such  distress  was  taken,  that  there  was  either  no  rent  due,  ^ 
ihat  there  was  less  rent  due  than  was  claimed  by  the  person  on 
whose  behalf  such  distress  was  made ;  and  if  upon  such  examination 
such  justice  or  justices  shall  be  of  opinion  that  such  complaint  i9 
well  founded,  it  shall  be  lawful  for  such  justice  or  justices  to  ino^ 
his  or  their  summons,  requiring  the  party  complained  against  to 
attend  and  appear  at  the  next  or  any  subsequent  petty  session  to  be 
held  in  and  for  such  district,  at  such  time  and  in  such  place  witUn 
such  district  as  shall  for  that  purpose  be  named  in  such  sunmicmB} 
there  to  show  cause  before  the  justices  of  peace  there  assembled,  why 
replevin  and  deliverance  of  such  distress  should  not  be  made  to 


a^licompliuiiiiiitby  Tirtiieor  tbig  act,  and  aetN^^ 
oontiUiiedL 
18.  <  Provided  aImh  and  b^  it  enacted  that,'  It  shall  iiot  Be  law-  b^lSu^ 
fA     ^  any  person  to  proceed  under  the  authority  of  this  act,  in  any  thisaot,wh>re 
cftsi^  wherd  an  ejectment  shall  have  been  brought  for  the  nonpayment  JJ^^Jj^ 
q(  %}ie  rent  distrained  for,  previous  to  complaint  having  been  made  ^1^%^« 
under  this  act  to  the  magistrates  at  their  petty  sessions  as  afiiresaid  •  Idfor^preru 
soy  thing  herein-bcflbre  contained  to  the  contrary  in  anytdse  notwitb-  ^B«^K 


tnletat 

\.  14.  <  Provided  also,  and  be  it  enacted  that,'  Nothing  in  this  act^  ^^SiSto 


Mnlained  shall  extend  or  be  construed  to  extend  to  any  distress  made  cioim  m^ 
fer  any  crown  rent,  qmt  rent,  composition  rent,  chief  rent,  or  fee  g^^''^ 
fcm  rent  whatever,  nor  to  any  distress  for  any  rent  payable  under  J^ftiTS?' 
ttiy  lease,  demise,  or  contract  for  ever,  or  for  ILras  renewable  for  ^SSS^Stx^ 
ivar,  or  for  nine  hundred  and  ninety  nine  years. 


Of  the  Order  for  Bepkmm 

No.  CLXXVI. 'Same  StaJtaUy  (§.  S,  3,  4,  6;. «,  7,  8.. 

1  2.  <  And  bo  it  further  enacted,  that,'  It  shall  be  lawftd  for  the  T^ojuiSeei 

r        ^  atleMtatpct» 

t    JQstices  of  the  peace  (two  at  least  being  present)  at  any  such  petty  J[,5f^f'3i«r 
\    tenons  at  which  the  party  complained  against  shall  bo  so  summoned  ^SSSi^^ 
;     to  attend  and  appear,  and  such  justices  are  hereby  authorized  and  faSotbetrucS 
veqmred,  (the  service  of  such  summons  having  been  first  satisfacUNriJy  ^^^Hj^g^o 
poved,  and  whether  the  party  complained  against  dball  or  shall  ^^^S^ 
Hot  attend  and  appear),   to  hear  such  complaint,  and  to  examine  SSmJ^e. 
into  the  truth  of  the  same,  and  to  enquire  into  and  ascertaia  the  mdSftnin. 
\     tmount  of  the  rent  or  arrears  of  rent  actually  due,  upon  the  oath  ^/^^^ 
\    tf  the  complainant,  or  any  other  person  or  persons;  and  if  it  shall  ^J^^S^to^ 
\'    be  made  appear  to  such  justices  that  either  no  rent  was  due,  or  teraoSSf 
^     tbat  saeh  distress  was  taken  for  a  larger  sum  than  was  actually 
dae^  it  shall  and  may  be  lawful  for  such  justices,   and  they  are 
liereby  required  to  order  the  replevin  and  deliverance  shall  be  made 
ef  the  catde,  goods,  or  chattels  so  distrained,  to  the  person  or  per- 
eons  so  complaining,  by  the  poundkeeper  or  other  person  in  idiose 
custody  the  cattle,  goods,   or  chattels  so  distruned  shall  be;   and 
indi  order  or  replevin  and  deliverance  shall  be  returnable  to  the 
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'        justices  at  the  next  general  quarter  sessions  to  be  holden  for  tlie 
county,  division,    city,    town,    or  place  within  which  such  distroi 
shall  have  been  taken  or  made,  or  such  cattle,  goods,  or  chatteb 
shall   have  been  impounded,   to  be  then  and  there   tried  and  dii- 
posed  of  in  manner  herein-after  directed ;   and  such  order  of  ir 
plevin  and  deliverance  shall  be  in  the  form  or  to  the  effect  hanesftflr 
specified  and  set  forth. 
!%€?  mi^ad.      §.  3.  ^  Provided  always,  and  be  it  enacted,  that,'  It  shall  and  miy 
ineDtoraity    bc  lawful  for  such  justices  at  such  petty  sessions,  upon  the  hearing 
!^uy.      ^^  ^y^xlik  case,  to  adjudge  the  payment  of  any  sum  which  they  ms^ 
gfSL^^S^   think  justly  due ;   and  if  payment  of  such  sum  shall  not  be  msd^ 
be  received,    accordingly,  or  shall  not  be  received  by  the  party  on  whose  bdial» 
)i^\heocI     ^"^^   distress   shall  have  been  made,    it  shall  and  may   be  lawfol 
^kju^^    for  such  justices  at  such  petty  sessions  either  to  grant  or  to  refuse  t9 
grant  such  order  of  replevin  or  deliverance,  according  as  they  shall 
think  just  and  fit. 
They  than  §•  ^«  'Provided  always,  and  be  it  enacted,  that,'  It  shall  not  be 

d(Tr«r*ra>i^'  lawful  for  the  justices  at  any  such  petty  sessions  to  make  any 
^^^J<^^  .such  order  for  replevin  and  deliverance  of  any  such  distress,  UQ* 
indmi'biMbe  ^^^  °^^  Until  the  party  complaining  shall  at  such  petty  sessions 
rcnMfiim.*  havc  entered  into  recognizance  in  double  the  amount  of  the  rent, 
t'wosudicient  or  arrears    of  rent  which  may  appear  to  such    iustices  to  be  doe, 

lureties,  con-        ,  ,  .  •  .  , 

i!bS?Sbe*do.    ^^^^^  *^^  sufficient  Sureties,  conditioned  to  abide  the  decision  upon 

quwtCTiSlif    such  case  at  the  next  ensuing  quarter  sessions. 

^Ym  or  re.        §•  5.  *  And  be  it  further  enacted,  that,'  Every  recognizance  to  b 

SS^^Sr^  taken  before  such  justices  of  the  peace,  before  making  any  order 
for  the  replevin  and  deliverance  of  any  cattle,  goods,  or  chatteb 
distrained,  and  every  order  for  replevin  and  deliverance  of  siKk 
cattle,  goods,  or  chattels  which  shall  be  made  by  such  justices  at 
petty  sessions,  shall  be  in  the  form  or  to  the  effect  following  rca* 
pectively,  (that  is  to  say), 

*  Form  of  Eecognizance, 

*  Know  all  men  by  these  presents,  That  we  A,  B.  principal,  and 
'  C.  D.  of  and  E.  F.  of 

sureties,  do  hereby  acknowledge  onrael^ 
>  be  held  and  firnJy  bound  to  [G.  H.  the  person  or  perwtu  naoiog 


( 
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9irt88}f  his  [or  her]  heirs,  executors,  or  administrators,  in  the 
of  Ibeing  daubk  the  man  asceriained  by  the 

m  at  petty  sessUme  to  be  due^^  for  the  true  payment  of  which 

0  herehy  bind  ourselves  and  each  of  us,  and  our  and  each  of 
leirs,  executors,  and  administrators.  Sealed  with  our  seals, 
ated  this  day  of 

»  condition  of  the  above  recognizance  is,  That  if  the  said  A^ 
lall  appear  at  the  next  general  quarter  sessions  to  be  held  at 

1  the  place']j  and  shall  then  and  there  abide  any  suit  to  be 
;fat  against  him  by  or  on  behalf  of  [/•  K.  the  person  by  whom 

whoee  beha^  the  rent  is  claimed}j  for  the  sum  of  Zspecify  the 
claimed  as  rent  or  arrears  of  rent  due  to  the  said  /•  jfiT.,  and 
)  said  A.  B.  shall  well  and  truly  satisfy  and  pay  such  sum  of 
y  and  costs,  as  shall  at  such  quarter  sessions  be  decreed  or 
ied  to  be  due  from  the  said  ^.  B.  to  the  said  /•  £,  then  this 
Tiizance  shall  be  null  and  void,  otherwise  to  remain  in' full 
and  effect  in  law. 

ken  before  us,  A»  B.  (Seal)     Principal. 

|^M.l      Justicesof  ^•^•ifealjlg^^^^^ 

^N.O.)         Peace.  JS.jF.  (Seal)/ 

^  Form  of  Order  fir  BqpiUvin  and  Deliverance. 

^  the  undersigned  L.  M.  of  and  N.  O. 

justices  of  the  peace,  at  a  petty  sessions 
eputed  petty  sessions]  held  this  day  at  having 

and  carefuUy  examined  into  the  complaint  of  A.  B.  [](he  per^ 
^hoee  goods  have  been  distrained  fir  renf}^  and  being  of  opinion 
at  the  time  such  distress  was  made,  that  the  sum  claimed  as 
or  arrears  of  rent  from  the  said  A.  B.  was  not  justly  due ; 
lie  said  A.  B.  having  entered  into  recognizance  with  two  su& 
t  sureties  in  double  the  amount  which  appears  to  us  to  be 
r  due,  conditioned  to  abide  the  trial  or  suit  to  be  instituted  in 
case  at  the  next  general  quarter  sessions  to  be  held  at 
Fully  to  satisfy  and  pay  whatever  sum  and  costs  shall  be 
led  and  decreed  to  IL  K.  the  person  by  whom  or  on  whose  be- 
he  rent  is  claimed] ;  we  do  hereby  order  and  decree,  that  re- 
I  and  deliverance  shall  be  made  by  you,  the  undernamed 
[keeper,  or  keeper  of  the  cattle  [or  goods  or  chattels]  so  dis* 
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<  trained,  to  the  odd  E.  F.  of  the  said  esttle  [or  goods  aad  eiuittebj 

<  so  distrained;  that  is  to  say,  Ikm^qmcifytkecaUkcr  goodMOtduM 
'  ao  dutramedT] ;  and  for  your  so  doing  this  shall  be  your  maSUmi 

mL  •day  oc*    c  authority^    Given  under  our  bands  and  seals,  this  di^f 


To  P.  Q.  Poundkeeper,  or  other  Keeper  of  the 
'  cattle  or  goods  or  chattels  distrained.' 


j^  Q  j  JtMfiees. 


l^;'iS^*      §*  ^*  '  ^^^  "^  ^^  further  enacted,  that%  It  shall  be  lawful  fer  the 
!!!£^£Sr  "^  poundkeeper  or  other  keeper  of  any  cattle,  goods^  or  chattels  so  ft* 
^^%SSi  trained,  in  whose  custody  such  cattle,  goods,  or  chattels  shsD  la 
uJSmm^tM  ^^^^  poundkeeper  or  other  person  being  served  with  a  copy  of  soeh 
jcsw^tt*  order  for  replevin  and  deliverance  as  aforesaid,  certified  by  the  sip- 
nature  of  one  of  the  justices  under  whose  auth<»4ty  such  order  sbftll 
be  made,  or  by  the  clerk  of  the  petty  sessions,  and  every  such 
poundkeeper  or  other  person  as  aforesaid  is  hereby  anthorlxed,  effi- 
powered,  and  required,  to  deliver  up  the  cattle,  goods,  or  ehflttds 
spedfied  in  such  order,  to  the  person  or  persons  from  whom  thef 
shall  have  been  distrained  as  aforessid* 
FfeMdtrfcr         §*  '^*  'And  be  it  further  enacted,  that,'  Any  and  every  -poos'- 
to^i^^aMK  heeper  or  other  person  as  aforesaid  so  served  widi  such  copy  of  mA 
oTtbeiawftai  order  certified  as  aforesaid,  who,  afker  tender  made  to  him  of  bit 
lawful  fees,  shall  neglect  or  refuse  to  deliver  up  such  cattle,  goA 
or  cliattels,  to  the  person  or  persons  from  whom  they  shall  hasw  bao 
distrained  as  aforesaid,  shall  forfeit  and  pay  a  sum  not  exeeediiig  A* 
sum  of  ten  shillings  for  every  twenty  four  hours  daring  which  ssik 
poundkeeper  or  other  person  shall  detain  such  cattle,  goods,  or  clit*j 
tels  in  his  custody,  after  he  shall  have  received  such  copy  of  saAj 
order  of  replevin  as  aforesaid;  and  it  shall  be  lawful  for  the 
trates  by  whom  such  order  was  made  at  the  petty  sessions  afofesuili| 
issue  tlieir  warrant  to  levy  such  penalty,  and  to  pay  the  aame  U> 
person  aggrieved  by  the  detention  of  audi  cattle^  good%  or 
as  aforesaid. 
juitioetihau       §•  8.  ^  And  be  it  further  enacted^  that,*  The  joatieea  of  tks 
gDaiai|dMi    making  any  such  order  as  aforesaid  shall  lodge  and  deliver,  or 
^^^S^    ^^  direct  to  be  lodged  and  delivered,  any  and  every  original 
thl^?    zance^  and  any  and  evoy  original  order  for  lepleviB  and  delii 

dajrt  bafoce 
tbe  quuter 
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vAoA  fball  \m  tfkmk  Irafore  and  shall  be  wade  by  sndi  jnstioeft  in  tbe 
eEmxaJAm  of  ihia  ae^  to  the  olerk  of  the  peaoe  or  acting  clerk  of  the 
peaoe  for  tbe  oounty^  dietriet^  eity»  town,  or  jdace  where  such  quar* 
ter  aoeeioiie  ehall  he  holden,  three  day*  (if  practicable)  previous  to 
the  Aral  day  of  such  quarter  ae0sioB%  or  the  adjonmment  thereof, 
neocl  after  the  maldDg  of  any  and  every  sodi  order  respectively,  but 
so  that  there  shall  be  at  least  two  olear  days  between  the  delivery  of 
every  sndi  recogniaanoe  and  order  to  the  derk  of  the  peaoe  and  the 
fiml  day  of  such  quarter  sessions  or  adjournment ;  and  suoh  clerk  of 
the  peace  shall  keep  and  dispose  of  all  such  recognisances  and  orders 
under  the  direction  and  regahtioa  of  the  assistant  barrister  there  pr»* 
»diii^  for  the  furtherance  of  justice. 


C}fth€  Bg^kwh  «a  <Ac  nature  qfa  Cml  BUk  b^e  the  AmOant 

Barrister^  ^ 

No*  CLXXVIL— &im6  Statute^  §§.  9,  10. 

S.  9.  *  And  be  it  further  enacted,  that,'  The  validity  and  effect  of  vaudityor 
^1  such  orders  of  replevin  and  deliversince  of  distress  as  shall  be  made  £S^^^^ 
paaraaant  to  the  directions  of  this  act  shall  be  tried  and  determined  uMtan&r 
by  and  before  the  assistant  barrister,  or  acting  assistant  barrister,  or  iwm^iauhi 
cliairman  presiding  at  such  quarter  sessions,  and  he  is  hereby  autho-  ▼hi.iiiaium. 

»  «^  °  ^  ^   ^  '     ^  ,  miry  manner, 

t^ved  and  required  to  examine  into  and  ascertain  the  question  whether  ^^^^uS, 
AUy  how  and  much  f  rent  was  due  (at  the  time  of  such  distress  having  1S£!S^ 
l^^eea  made,)  in  a  summary  manner,  in  the  nature  of  a  civil  bill,  upon       '^'^* 
^lie  application  of  either  of  the  parties  concerned,  whether  the  other  t^- 
party  shall  attend  or  not ;  and  on  such  trial,  tbe  party  on  whose 
behalf  any  such  order  of  replevin  shall  have  been  made  shall  be  taken 
sbd  considered  in  the  nature  of  a  plaintiff  in  replevin,  and  the  party 
<Ni  whose  behalf  such  distress  was  made  shall  be  taken  and  considered 
ui  the  nature  of  a  defendant  or  avowant  in  replevin ;  and  such  assistant 
larrbter  or  chairman  shall  have  such  jurisdiction,  and  such  power  of 
aunmoning  witnesses,  and  of  compelling  their  attendance,  as  are  or 
^  by  law  be  given  to  or  vested  in  such  assistant  barrister  or  chair- 
nan  in  and  for  the  trial  of  actions  by  civil  bill,  or  of  ejectments, 
binder  any  act  or  acts  in  force  in  Ireland  \  any  law,  usage,  or  custom 
^  the  ccmtrary  in  anywise  notwithstanding. 
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$•  10.  <  And  be  it  fartlier  enacted,  thaf  It  diall  be  lawfbl  ibr  suck 
asoRtant  banister  or  chairman,  and  he  is  hereby  aaiborised,  onpow- 
ered,  and  required,  upon  any  trial  or  determination  in  reqpect  of  any 
such  order  for  replevin  and  deliverance,  to  make^  sign,  and  give  t 
judgment  and  decree  against  the  goods  and  persons  of  the  prindpil 
and  sureties,  or  any  of  them,  in  any  such  recogninnce,  for  any  such 
rent  or  sum  as  such  assistant  barrister  or  chairman  shall  adjud^  to 
be  due  to  the  person  or  persons  on  whose  behalf  such  distress  akiD 
have  been  made,  at  the  time  when  such  distress  was  made,  wbetlitf 
such  rent  or  arrears  shall  or  shall  not  exceed  the  sum  of  ten  pomid^ 
with  reasonable  costs  of  suit,  to  be  paid  to  such  person  or  persooft;  - 
and  if  it  shall  appear  to  such  assistant  barrister  or  chairman,  upon 
such  trial  and  examination  as  aforesaid,  that  no  rent  or  arrears  of 
rent  were  due  at  the  time  of  such  distress,  or  that  no  more  rent  vru 
due  than  was  ascertained  by  the  magistrates  upon  the  hearing  of  the 
complaint  at  the  petty  sessions  aforesud,  it  shall  and  may  be  lawful 
for  such  assistant  barrister  or  chairman,  and  he  is  hereby  authorized 
and  required,  to  sign  a  decree  of  dismiss  against  the  party  on  whose 
behalf  such  distress  was  made,  with  reasonable  costs  of  suit,  to  be 
levied  on  his  person  or  goods,  and  to  be  paid  to  the  person  who  ob- 
tained such  order  of  replevin  and  deliverance,  in  manner  herein-bef(»t 
directed  by  this  act. 


Appeal. 


No.  CLXXVIIL— Soma  StaiuUy  §§.  11,  12. 

§.  11.  ^  And  be  it  further  enacted,  that,'  In  case  either  of  the  per* 
sons  so  being  in  the  nature  of  plaintiff  or  defendant  or  avowant  ifl 
replevin  as  afores^d  shall  tliink  himself  or  themselves  aggrieved  \sf  \ 
the  judgment,  decision,  or  decree  of  any  assistant  barrister  or  cbsir« 
man  of  the  sessions,  it  shall  and  may  be  lawful  for  any  such  party 
to  appeal  to  the  next  going  judge  of  assize  for  the  county,  city,  ^  ' 
town  within  or  for  which  such  quarter  sessions  shall  be  held,  oiv 
within  the  county  of  DtMin^  to  the  chief  justice  of  the  court  of  king't 
bench  or  common  pleas,  or  to  the  chief  baron  of  the  exchequer,  or 
other  judge  of  nisi  prius  for  the  city  of  DubUn^  in  like  manner  ai 
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leals  may  by  law  be  made  in  civil  bill  cases  (*) ;  and  it  shall  be 

rfol  for  sucb  judge  of  assize,  and  he  is  hereby  authorized,  empow* 

d,  and  required,  to  try  and  determine  the  matter  of  such  appeal, 

I  the  decision  of  such  judge  shall  be  final  and  conclusive  in  £he 

■ticolar  case  upon  all  parties.  • 

^  12.  ^  Provided  always,  and  be  it  enacted,  that,'  It  shall  not  be  2i!!f .^^ 

rfol  to  appeal  from  any  such  decision,  judgment,  or  decree  of  tdthfw^i^^ 

y  Boch  asdstant  barrister  (m*  chairman  as.aforesaid,  unless  the  party  ^ th^de. 

tending  to  appeal  shall  give  security  forthwith,  or  within  twenty-  duly  to  proM. 

V  boon  nexi  after  suK^h  decision,  judgment,  or  decree  shall  be^<'<^ 

(veo,  to  the  satisfaction  of  the  assistant  barrister  or  cliairman  whose 

Minon  or  decree  shall  be  sought  to  be  contravened,  duly  to  prosecute 

nch  appeal j!  and  to  bring  the  matter  at  issue  to  a  final  hearing  be- 

»e  the  next  going  judge,  of  assize  or  other  judge  as  aforei^id.   * 


(•)  See  Jnte^  p.  70,  note  (a). 
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BOOK  in. 

-OF  OTHER  PROCEEDINGS  RELATING  TO  GOOl 

DISTRAINABLE, 


CHAPTER  L 


Of  the  Landlord's  Claimioa  Yearns  BaUj  when  the  Temmf 

are  Taken  in  ExecuikMf  §fc 

No.  CLXXIX.~9  Ann,  Ir.  c.  8,  §§•  1,  2,  8.     8  Ann.  Eng. 

AxL  Act  for  the  better  \}  securing]  of  rente,  and  [^  secnrity] 
to  prevent  Frauds  committed  by  Tenante. 

Trofood^iy.  %  1*  ^For  the  more  easie  and  effectual  re- 
laJSfotufe  <  covery  of  rents  reserved  on  leases  for  life  or 

«r  UTBt  or  •' 

JSn^^Saii  *  liv^  Usnn.  of  years,  at  will,  or  otherwise ;  be 

SlSlf^Vir^  *  it  enacted that,'  From  and  after  the  [^  29th  [^  the  Ist  day 

Stti^'ir  day  of  September,  in  the  y^  of  our  Lof  d  God]  ^^^**  '^^} 

tmteMth>pir-    -Jl^  ,  v    ^^   i  i     ^  i    •         VCar  of  OUT  Ll 

^Mbntba  1710,  no  goods  or  chattels  whatsoever  lying 
^S^JSxSt  ^^  being  in  or  upon  any  messuage,  lands  or 
faSSrttM^  tenements,    which  are  or  shall  be  leased   for 


TCiiKitfie     life  or  lives,  term  of  years,  at  will,  or  other- 
^^^BfeMt      wise,  shall  be  liable  to  be  taken  by  virtue  of 

any  [^execution  or  Toreq^  attachment,  justicies  r' execution] 
or  disiringaeX  on  any  pretence  whatsoever,  un- 
less the  party,  at  whose  suit  the  said  execution 
[^or  foreign  attachment,  justicies  or  distringcLSy  [« is  Bued  out,  i 
issued  out,]  before  the  removal  of  such  goods 
from  off  the  said  premisses,  by  virtue  of  such 
[^foreign  attachment,  execution,  or  extent, jt£«-  [^execution  or 
Odes  or  cUstringas,  pays]  to  the  landlord  of  the  V^vl 
said  premisses,  or  his  bailiff,  all  such  sum  (^  and]  [^  or] 
sums  of  money  as  are  or  shall  be  due  for  rent 


C)  Tu^o,  c.  14. 
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for  the  said  premisses,  at  the  lime  of  the  tddng 
such  goods  or  chattels  by  virtue  of  sodi  (7  fo- 

oa]  reign  attachment,  execution,  extent,  jwikks  or 

disbringcu^']  provided  the  said  arrears  of  rent  dp«^ 
not  amount  to  more  than  one  year's  rent;  and 
in  case  the  said  arrears  shall  exceed  ene  year's 
rent,  then  the  said  jmrty  at  whose  suit  suchi 

on]  [^execution  or  foreign  attachment,  juMcies  or* 

distringas]  b  sued  out,  paying  the  said  land-^ 
lord  or  his  bailiff  one  year's  rent,  may  proceed' 

Qt]  to  execute  his  [^judgment  or  foreign  attach- 

ment, .,/t««ticteg  or  distringas^']  as  he  might  have 
done  before  the  makinfr  of  this  act;  and  the  me^ivir 
sheriff  or  otiier  officer  is  hereby  impowered  and  ggtoi^t^ 

or,  aft  well  the  required  to  levy  ssfi,  pay,  la  the  C^plaintifi,  gf*^^"*^ 

paid  for  rent,  ^le  monies  so  paid  for  rent. 

xecutioQ  mo-      5. 2.(- )  *  Provided  always,  tfiat,'  Such  hadloid  ^'l^SSk 

or  his  agent,  do  make  and  produce  an  affidavit  (!/ mXdW 
in^  writing  (if  thereto  required  by  the  plaintiff  wltk^r^), 
in  such  action  or  execution,  or  his-  acent)  that  afBdirrit  uut 

*'        '  lucD  arrow  o* 

such  arrear  of  rent  is  really  and  Umd  fide  due  ^i^S^i^ 
to  such  landlord  or  lesscHr;  which  oath  the  sheriff  ^'^ 
or  sub-sheriff,  or  any  justice  of  peace  or  other 
magistrate,   are   hereby   knpowered'  to  admi- 
nister.] 
§.  8.  <  Provided  always,  and  \}  be  it]  hereby  swm^ 
^^]  <  enacted  aad  [^declared]  that,'  Nothing  in  this  thecwm 

act  oontuned  shall  extend,  or  be  construed  tp 
extend,  to  let,  hinder,  or  prejudice  her  ma- 
jesty, her  heirs  or  successors,  in  the  levying,, 
recovering,  or  seizing  any  debts,  fines,  penal- 
ties or  forfeitures,  that  are  or  shall  be  due,  pay- 
..able,  o^  answerable  to  her  majesty,,  her  heirs  or 
successors;  but  that  it  shall  and  may  be  law- 
!  ful  for  her  majesty,  her  heirs  and  successors, 
to  levy,  recover,  and  seize  such  debts,  fines^ 


(*)  N.  B.  The  Snsltnh  act  bat  no  daust  eorrcspooding  with  thii* 
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penalties,  and  forfeitarefi,  in  the  same  manner 
as  if  this  act  had  never  been  made ;  any  thing 
in  this  act  contained  to  the  contrary  thereof  in 
any  wise  notwithstanding. 

Of  the  Incumbenfs  Ckdm^  in  Ireland,  Jbr  one  Yeai^s  Rent  of  Tithes. 
No.  CLXXX.— 3  Geo.  IV.  Ir.  c.  125,  §§.  9,  10.* 


When  tithet  (.  9,  <  And  be  it  further  enacted  thait,^  The  amount  of  the  rent  re- 
SSlStf?*'  served  in  and  by  every  such  lease  of  tithes,  and  all  arrears  thereof 
tiS!«  diidtbe  from  time  to  time,  not  exceeding  the  amount  of  one  whole  year's, 
trS'buKii,^  such  rent  shall  be  a  charge  on  the  lands  specified  in  such  lease 
ttttttbomay  duriufi:  the  continuancc  of  such  lease:  and  that  it  shall  be  lawful 

,  l^ry  hU  rent  ** 

'  toSI^^!h?  foi*  ^h®  lessor  in  every  such  lease  to  levy  the  amount  of  such  rent, 

chuge  there-  ^^  ^^  causc  the  samc  to  be  levied  on  and  from  such  lands,  in  pre- 

-  ference  to  any  other  chai^  thereon,  whether  for  rent  of  the  said 

lands,  or  for  any  taxes  or  assessments,  parliamentary  or  other ;  and 

*  It  shall  and  may  be  lawful  for  such  lessor  to  appoint  the  collector 

*  of  the  grand  jury  cess^or  the  barony  in  which  such  lands  shall  be 
situate,,  or  any  other  person  or  persons,  to  collect  and  levy  such 
rent  so  reserved  in  and  by  any  such  ease  of  tithes,  from  time  to 
time,  as  the  same  shall  come  due;  and  every  such  collector,  or  other 

*  person  or  persons  so  appointed,  shall  collect  and  levy,  and  is  anJ. 
•".i"        are  hereby  authorized,  empowered  and  required  to  collect  and  levy^ 

~         all  and  every  sum  and  sums  of  money -which  shall  become  doe 
from  time  to  time  in  respect  of  such  rent,  with  the  like  powers  an 
authorities,  and  in  like  manner  to  all  intents  and  purposes,  as  tb 


liGwe  of  ti.  (0)  l^is  act  is  intituled,  *'  An  Act  to  enable  Ecclesiastical  Persons,  and  others,  in  Treiani, 
Vn-^iyU*  U'uant'  to  grant  Xeascs  of  Tithes,  -so  as  to  bind  their  Successors.*'  By  §.  8,  it  is  enacted,  that  do 
!i'Ju''c  v'thcT^^  lease  of  tithes,  which  shall  be  made  to  any  tenant  fivr  yean  of  any  land  out  of  which  such 
boyoi.ii  tiic      tithes  shall  be  issuable,  shall  be  valid  or  effectual  beyond  the  term  of  years  for  which      *^ 


■»  ■■• 


u-nii  of  the  tenant  or  his  assigns  shall  hold  such  land,  under  ot  by  yirtue  of  a  lease  of  such  land 

srii:(>  riiicwal  10  existence  at  the  time  of  the  making  the  lease  of  such  tithes,  or  of  some  renewal  of 

tht-re()r ;  gy^h  lease  of  such  land ;  and  that  no  lease  of  tithes  which  shall  be  made  to  uit  tenaat 

alter  dccUra.  or  occupier  of  any  land  out  of  which  such  tithes  shall  be  isauable,  at  any  time  after  any 

tiuit  m  i>'(i.  declaration  in  an  action  of  ejectment,  at  the  suit  of  the  landlord  of  such  tenant,  shall 

atu'cTvii  (.f  *  bft^c  he&R.  duly  served  upon  such  tenant,  shall  beTalid  or  effectual  after  final  judgmeat 

the  iaadiord,  against  such  tenant  in  such  action  of  ejectment ;  but  in  such  cases,  or  cither  of  tbcflii 

vatHrl-ifier  ^  every  such  lease  of  tithes  shall  become  and  be  deemed  to  be  expired  and  determined;  aay 

final  juiig.  thing  in  thi^  act  contained  to  the  contrary  in  anywiie  notwilhstajiding* 
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oollectcm  of  grand  jniy  eess  are  empowered  to  levy  any  money 
under  the  presentment  of  a  grand  jury,  and  under  the  warrant  of 
the  treararer  of  the  county,  and  with  all  the  like  remedies  in  ease  of 
nonpajrment  thereof,  or  of  any  part  thereof,  as  are  prescribed  by 
law  with  respect  to  any  money  to  be  levied  under  any  presentment 
of  a  grand  jury;  and  such  money,  when  so  levied,  shall  be  paid 
over  to  die  lessor  or  his  successors,  who  shall  be  entitled  to  the 
«ane  under  such  lease,  deducting  <Hily  such  reasonable  charges,  as 
shall  be  agreed  between  such  lessor  or  his  successors,  and  such  col- 
lector or  other  person  appointed  to  collect  and  levy  such  rent,  to 
be  paid  for  the  collecting  and  levying  the  same. 

$•  10.  *  Provided  always,  and  be  it  enacted  that,'  The  lessors  of  2^^^2S2"' 
all  such  tithes,  as  shall  be  demised  or  leased  under  this  act,  shall  uSM^lnd 
and  may  have  such  remedies  by  suit  at  law,  against  the  lessees  in  liTJli^iSlr 
sndi'lease,  and  their  heirs,  executors,  administrators  and  assigns  noiezceediBg 
respectively,'  as  the  lessors  of  any  land  may  have  against  their  les-  ^^^ 


;  and  that  it  shall  and  may  be  lawfiil  for  the  lessors  of  such 
tithes  to  distrain  on  the  lands  out  of  which  such  tithes  shall  be  is* 
suable^  or  any  part  tiiereof,  for  such  arrears  of  rent  as  shall  at 
any  time  remain  due  and  unsatisfied,  not  exceeding  the  amount  of 
one  year's  rent;  and  such  distress  shall  be  subject  to  all  such  rules, 
jiegulations  and  provisions,  as  distresses  for  the  rent  of  land  und^r 
any  act  or  acts,  or  law  or  laws,  in  force  in  Lrekmd  relating  to  such 
distresses. 


<2f  ihe  IncumbenJfs  Chum^in  Ireland,  Jbr  one  year's  TUhe  Composition. 
No.  CLXXXL— 4  Geo.  IV.  Ir.  c.  99,  §.  38.  Part  B.  • 


% 


And  diat  the  amount  of  such  composition,  and  of  the  scve-  Thecomposi. 
portions  thereof,  payable  according  to  such  assessment  and  ap-  ^/xi^^dSg 
.^riotment,  and  all  arrears  thereof  from  time  to  time,  not  exceeding  you-oTfuch 

oomporittoiit 

(*)  Thb  set  h  fntholcd,  **  An  Act  to  pronde  for  the  Establuhing  of  Compoutioos  for  norUom  m 
in  Ireiand  for  a  limited  Tima*'     By  this  act,  $.  31,  the  certificate  of  the  commit-  to  the  eri. 
or  umpire  for  carrying  into  execution  the  purposes  of  the  act  shall  be  conduaiTe  o^^j^tta? 
I  of -the  amount  of  such  composition,  and  that  such  composition  was  duly  fiaed 
s^  sscertainedy  and  it  is  to  be  valid  and  eflMtual  from  the  time  of  the  registry  of  such 
Aorta  in  the  registry  of  the  diocese  {accordins  to  $•  25  ;)  or,  in  case  of  appeal,  from 
dMcmioatioa  of  such  appeal  (pursuant  to  SS*  ^^  >"^  ^}»  *^  it  ia  to  take  effect 
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•Mibe  •      the  amotmt  of  one  whole  jear  of  siieh  oompoeitioii,  ehRll  be  n  ehcigv 
L^JtMSffcy  ^^  ^®  lands  specified  in  sudb  assessment  and  apploUip«nt^  doriiig 
^2^^£  the  continuance  of  saoh  composition,  (*)  and  shall  be  payable  by  die 
5iq<S,'to'^  occupier  or  occupiers  of  such  lands,  or  by  the  owner  of  aodi  landi 
any  other      oocup)ring  the  samc  for  the  time  being,  according  to  the  quantity  of 
S^Sta^   such  lands  which  each  such  occupier  shall  from  time  to  time  holdaad 
w!Sj^^  oet^upy ;  and  that  it  shall  be  lawful  for  the  incumbent,  and  for  erery 
or  any  other  person  or  persons,  or  body  politic  or  corporate  or  col* 
lq;iate,  or  corporation  entitled  to  such .  eompoeitifOii,  or  any  psrty 
share,  or  portkm  ihereotf  to  receive  the  amount  of  suc)bi  composi- 
tion, or  of  such  part,  share  or  portion  thereof,  or  to  eauae  the  ssme 
to  be  levied  upon  the  several  lands  specified  in  such  assessment  .snd 
applotment,  and  on  the  several  occupiers  of  such  lands  for  the  time 
being,  in  preference  to  any  other  charge. upon  such  lands,  whether 
for  rent,  or  for  any  taxes  or  aasessments,  ^parliamentary  or  other, 
and  in  preference  to  any  other  ohai^  whatever  upon  such  kmdi^  ij 
all  the>  wBy^  and  means  allowed  by  law  for  the  recovery  of  rent; 
and  it  shall  and.may  balawfnl.for  any  collector  or  persoa  a{ipoiiitel 
to  Collect  and  levy  euch  compioeition,  or  any  part  thereof  by  the  is- 
oumbent  or  other,  person  or  petsbns,  or  body  politic  or  eorpMUte  or 
coHegiatej  or  corporation'  entitled  to  such  compontiom  or  any  pert 
thereof,  to  collect  and  levy  the  amount  of  such  compoaitaon  froo 
-     lime  to  time  as  the  same  shall  become  due :  and  every  such  oollector 
so  appointed  shall  collect  and  levy,  and  is  hereby  authmaedy.eoi- 

tb  powered  and  required  to  collect  and  levy  all  and  every  sum  and 
sums  of  money  which  shall  become  due  from  time  to  time,  in  r^ 
spect  of  such  composition,  to  the  incumbent  or  other  person,  or  hoJf 
politic  or  corporate  or  cellmate  or  corporation,  in  whose  behalf  each 
collector  shall  be  appointed  to  levy  the  same ;  and  every  such  in* 


from  the  1st  day  of  November  next  ensuing  the  date  of  the  oertl6cate;  Mid  thfa 
and  $.  32  provide,  that  in  the  case  of  the  owner  or  occupier  being  liable  vadai 
to  the  payment  of  sums  as  rent  for  tithes,  nieh  rent  shall  be  reqiursd  taSaa  of  the  easp 
position,  *  during  the  continuance  of  such  corenant;*  and  that  this  act  shall  BOi  lA^ 
the  powers  or  provisions  of  the  S  Geo*  IV,  c  125, 

By  $.  38,  Part  A.  it  is  enacted,  that  the  origiaal  asstament  and  apiiliKMiH,  aak 
dgned  and  entered  In  the  book  <to  be  delifered  by  the  comnissiooen  or  anvin  la  ^ 
ecclesiastical  incvmbent  of  Ae  parishi  &c  pursuant  to  $.  04^  shall  be  condiisive  i«i* 
denee  of  ibe  'amount  of  theiciira&fiayiihte  in  respect  of  such  oomposition  (for  tithes  m^ 
of  the  proportion  in  which,  such; aums.  shall  be.payaUt  to  tha  iacttmbent»  &c. 

'    (*)  L  e,  until  the  eiplrHtibii  of  Om  tcna  of  SI  yean,  §n  wbWi  te  fim|ioiriirii  f» 
iltttb  thall  b«  foadr/ J.  44. -^ 
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combenly.  imporopriatAr,  or  oihMrpenvHi.Qr.penpiia  entidedto  rodi  ^f^ 


made  upon  any  land  or  upon  any  cattle,  goods  or  chattels,  upon  any  ^Znte*^. 
land  or  in  any  house  situate  on  any  hfkd  Kable.to  the  payment  of  ^;!f^v^ 
aodi  oonpoation  or  any  part  theiieof,  be  entitled  in  the:  first. plaoe  fg};  "?*!*■ 
to  receive  out  of  the  produce  of  such  dj^treas  all  arrears  (not  ex-*  ^**^ 
eeMog  one  whole  year's  amount)  of  any  compositioci  for  tithes  pay- 
able in  respect  of  such  land,  or  in  respect  of  any  land  of  whidi  aueb 
lai^  shaU  form  a  part,  in  prefer^iee  to  any  debt,  rent,  taxes,  or 
som  or  sums  whaterer,  for  which,  such  execution  shall  be  levied,  or 
aoeh  distress  made;  any  law,  statute^  usage. or  custom  to  the  coh- 
traiy  notwithstanding. 


,Qf  ike  Ihviection  (^  Farmmg  Stocky  in  England^ 

No.  CLXXXIL— 56  Geo.  UI.  Eng.  c.  50. 

An  Act  to  regulate  the  Sale  of  Farming  Stock  taken  in  Execution* 

[20th  Jtiii£  1816.] 

§•  1.  Whereas  it  is  expedient  that  the  execution  of  legal  process  in  ggy, 

<  ahould  be  so  r^ulated,  as  to  be  consistent  with  good  husbandry,  ^j^^^^ 

<  and  the  effect  and  intent  of  covenants  and  agreements  entered  into  SI^USu? 

<  between  the  owners  and  occupiers  of  land  let  to  farm ;  be  it  *^ 

*  enacted that,'  From  and  after  the  passing  of  this  act,  no  sheriff 

or  other  officer  in  England  or  WdleSf  'shall,  by  virtue  of  any  process 
of  any  court  of  law,  carry  off  or  sell,  or  dispose  of,  for  the  purpose  «iMi«af  iw 
of*  being  carried  off  from  any  lands  let  to  farm,  any  straw  threshed  recehad  * 
or  unthreshed,  or  any  straw  of  crops  growing,  or  any  chaff,  colder,  tioe. 
or  any  turnips,  or  any  manure,  compost,  ashes  or  seaweed,  in  any 
case  whatsoever ;  nor  any  hay,  grass  or  grasses,  whether  natural  or 
artificial,  nor  any  tares  or  vetches,   nor  any  roots  or  vegetables, 
bmiig  produce  of  such  lands,  in  any  case  where,  according  to  any 
€»venant  or  written  agreement,  entered  into  and  made  for  the  benefit 

of  the  owner  or  landlord  of  any  farm,  such  hay,  grass  or  grasses, 
and  vetches,  roots  or  vegetables,  ought  not  to  be  taken  off  or 
dthholden  from  such  lands,  or  which,  by  the  tenor  or  effect  of 
iXiOi  covenants  or  agreements,  ought  to  be  used  or  expended  there- 
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on,  and  of  winek  eoveAants  or  afreement^  aueh-  nhaVt  -or  other  of> 
ficer  shall  have  reoiriTod  a  written  notice  before  he  ■hall'  have  fro- 
oeeded  to  sale. 

§.  2.  <  And  be  it  farther  enacted,  that,'  The  tenant  or  occupier  of 
any  lands  let  to  farm,  against  whose  goods  anj  process  of  law  shdl 
issue,  whereby  such  goods  may  be  taken  and  sold^  shall,  *oli '  Immig 
knowledge  of  such  process,  .give  a  written  notice  to'  the  sheriff  or' 
other  officer  executing  the  same,  of  such  covenants- or  agreement^' 
whereof  he  or  she  shall  have  knowledge,  •  and  wiiich  may  relate  Is 
and  regulate,  or  are  intended  to  r^;ulate  tSie'use  and  ezpenditnrB 
of  the  crops  or  produce  grown  or  growing  thereon,  and  also  of  die 
name  and  residence  of  the  owner  or  landlord  of  sudi  lands;  and 
Midihertflrto  such  sheriff  or  other  officer  shall  forthwith,  on  executing  such  pro- 
w«Minu«b)r  ccss,  and  bcforc  any  sale  shall  have  been  proceeded  in«  send  a  notiee 
tSUJn^     by  the  general  post  to  the  owner  or  landlord  of  such  lands,  in  sD 
LMSnt^    cases  where  such  owner  or  landlord  shall  be  resident  in  any  part  of 
this  united  kingdom,  and  shall  have  been  made  known  to  and  ascer- 
tained by  such  sheriff  or  other  officer,  and  also  to  the  known  steward 
or  agent  of  such  landlord  or  owner,  in  respect  of  such  lands,  stating* 
to  such  owner,  landlord  and  agent  the  (act  of  possession  having 
been  taken  of  any  crops  or  produce  herein-before  mentioned;  and 
such  sheriff  or  other  officer  shall,  in  all  cases  of  the  absence  or, 
dlence  of  such  landlord  or  owner,  or  his  or  her  agent,  postpone  and 
delay  the  sale  of  sucli  crops  or  produce  until  the  latest  day  he  law- 
mjtf:  •  fully  can  or  may  appoint  for  such  sale. 

"^         §•  S.  ^  Provided  always,  and  be  it  further  enacted,  that,'  Sod 
sheriff  or  other  officer  executing  such  process,  may  dispose  of  any 


toS^^!£r£    crops  or  produce  hereinbefore  mentioned,  to  any  person  or  persons 
^Stontiic  who  shall  agree  in  writing  with  such  sheriff  or  other  officer,  in  caae* 
where  no  covenant  or  written  agreement  shall  be  shewn,  to  use  and 
expend  tlie  same  on  such  lands,  in  such  manner  as  shall  accord  with, 
the  custom  of  the  country;   and  in  cases  where  any  covenant  or. 
written  agreement  shall  be  shewn,  then  according  to  such  covenaiit;  - 
Power  to  uM  or  written  agreement;  and  after  such  sale  or  disposal  so  quali6ed|.  j 
ibrfSepuT    it  shall  bc  lawful  for  such  person  or  persons  to  use  all  such  neoB^ 
•j^ji^iucii    gary  bams,  stables,  buildings,  outhouses,  yards  and  fields,  for  tlis 
purpose  of  consuming  such  crops   or  produce,  as  such  sheriff  41^'; 
other  officer  shall  allot  or  assign  to  them  for. that  puipoee>  aiid^*^ 
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vludi  sack  Imuuit  4>r  ^eoiipfier  w«bM  bw^e  jbem  enlided  to^  §mi 
ought  to  have  used  for  the  like  purpose  on  such  hmds. 

4.  4.  ^  And  be  it  fwrther  emeted,  thsit,'  Sneh  siieriff  or  other  of-  flbaurioptt, 
&eer  efadB,  oa  Ae  reqpest  of  any  landlord  or  owner  who  shall  he  ^^^^ 
aggrieifed  4by  any  hraadh  of  «ueh  i^reeinent,  permit  such  landlord  ist 
owner  to  bring  any  action  or  actions  in  the  name  of  such  sheriff  or 
•Iher  •ofteer,  lor  the  recovery  of  damages  in  respect  of  such  breach, 
SBieh  lanAord  -or  owner  having  neverthdess  fully  indeimiiiied  such 
dberiff  or  «ther  officer  against  all  costs  whatsoever,  and  all  loss  and 
daasage^  before  any  such  action  dmH  be  commenced. 

§•  S.  *  And  be  St  further  enacted,  that,'  Such  Aeriff  or  other  <»f-  amiirtouu 
aeer  shaH,  before  any  sale  of  any  crops  or  produce  of  any  lands  let  ^^^^ 
to  fiirm  shall  be  proceeded  in,  make,  by  all  ways  and  means,  due  ^^f^^ 
iaqoiry  within  the  parish  where  such  lands  shall  be  situate,  as  to  the 
name  and  rciiMcnee  of  the  landlord  or  owner  of  such  lands. 

f.6.  <And  be  St  further  enacted,  that,'  In  all  cases  where  any  inoim^w^ 
-purchaser  or  pnrchasers  of  any  crop  or  produce  herein^before  men-  I^iSmT^. 
tioied,  rfisU  have  entered  into  any  agreement  with  such  sheriff  or  S^St 
^ytiwr  officer,  touching  the  use  and  expenditure  thereof  on  lands  let 
te  fiinn,  it  shall  not  be  lawful  for  the  owner  or  landlord  of  such 
"I^ndi  to  distrain  for  any  rent  on  any  com,  hay,  straw  or  other  pro* 
d^ee  thereof,  which,  at  the  time  of  such  sale,  and  the  execution  of 
*^Hh  agreement,  entered  into  under  the  provisions  of  this  act,  shall 
■^te  been  severed  from  the  soil,  and  sold  subject  to  such  agreement, 
^  miA  sheriff  or  other  officer ;  nor  on  any  turnips,  whether  drawn  A||F< 

^i*  growli^,  if  sold  according  to  the  provisions  of  this  act;  nor  on 
^y  horses,  sheep  or  other  cattle,  nor  on  any  beasts  whatsoever, 
*Hif  on  any  wi^igons,  carts,  or  other  implements  of  husbandry, 
^Hiidi  any  person  or  persons  shall  employ,  keep  or  use  on  such 
^^^tiids,  for  the  purpose  of  threshing  out,  carrying  or  consuming  any 
^iftdi  com,  hay,  straw,  turnips  or  other  produce,  under  the  provi* 
*Seiis  of  the  act,  and  the  agreement  or  agreements  directed  to  be 
tiered  into  between  the  sheriff  or  other  officer,  and  the  porchai^er 
^  purehaaers  of  sucii  crops  and  produce,  as  herein-before  are  mcn- 
UdaML 

(.  7.  ^  And  be  it  further  enacted,  that,'  No  sheriff  or  other  officer  sbenirnotto 
vmQ,  by  virtue  of  any  process  whatsoever,  sell  or  dispose  of  any  J^*^i^!^Sm, 
^Wer,  ryegrass,  or  any  artificud  grass  or  grasses  whatsoever,  which 
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shall  be  newly  aowiiy  and  be  growing  under  any  erop  of  atanding 
com. 
mSSSm       $*  ^  ^  Provided  always,  and  be  it  enactedt  that,'  This  act  shall  not 
tawiitiqi.      extend  to  any  straw,  turnips,  or  other  artidei^  whieh  the  tenant 
may  remove  from  the  fiurm  consistently  with  some  contract  in 
writing. 
J^MorMftto      ^  9.  <  And  be  it  further  enacted,  that,'  In  every  case  where  any 
ilSJ^^S^  action  shall  be  brought  against  such  sheriff  or  other  officer,  for  any 
SSSStoa       breach  of 'or  omisdon  of  compliance  with  the  provisions  of  this  act, 
no  plaintiff  shall  be  entitled  to  recover  any  damages  against  sudi 
dieriff  or  other  officer,  unless  it  shall  be  proved  on  the  trial  of  sach 
action,  that  such  breach  or  omission  was  wilful  on  the  part  of  such 
sheriff  or  other  officer, 
sheriflbaiid        S.  10.  ^ And  be  it  further  enacted,   that,'  No  sheriff  or  under 
I'^iSte  ^li®i^9  i^^  <^7  o^  eidier  of  their  deputies,  agents,  bailiffii  or  ser- 
vants, nor  any  person  or  persons  who  shall  purchase  any  hay,  straw, 


act  not 


after  tha  i^  cbaff,  tumips,  gTsss  or  grasses,  or  other  produce  and  things  herrin- 


before  mentioned,  under  the  provisions  of  this  act,  nor  his,  her,  or 
^heir  servant  or  servants,  shall  be  deemed  or  taken  to  be  a  trespaseer 
by. reason  of  his,  her,  or  their  coming  upon  or  remaining  in  poar- 
session  of  any  barns  or  other  buildings,  yards  or  fields,  for  the  pa^^^ 
pose  of  threshing  out  or  consuming  any  straw,  hay,  turnips,  or  othn^' 
produce  herein-^before  mentioned,  under  the  provisions  of  this 
or  for  doing  any  matter  or  thing  whatsoever,  fit  and  necessary  to 
done  for  the  purpose  of  executing  the  same,  and  carrying  into  effe<^^ 
all  stipulations  contained  in  any  agreement  made  under  such  pro^^* 
sions,  though  such  acts  shall  have  been  done  by  such  sheriff  or  oth^9 
officer,  and  by  such  peraon  or  persons,  his,  her  or  their  servant 
after  the  return  of  the  process  under  which  such  sheriff  or  ot 
officer  shall  have  acted. 
AMigMeor    .    §•  1  !•  ^  And  be  it  further  enacted,  that,'  No  assignee  of  any  haul 
BottoUa     rupt,  or  of  any  insolvent  debtor's  estate,  nor  any  assignee  und^ 

any  crop  to  ,  _       _  •f  ^ 

S!«i^teS[  ^^^y  ^^^        ^^'  ^^^  ^^y  purchaser  of  the  goods,  chattels,  stock 
imSia'ai.  ^''^P  ^  ^^Y  P^^i^son  or  persons  engaged  or  employed  in  husbandry 
^  ^    any  lands  let  to  iarm,  shall  take,  use,  or  dispose  of  any  hay,  stm^^> 
grass  or  grasses,  turnips,  or  other  roots,  ofr  any  other  produce  ^^ 
such  lands,  or  any  manure,  compost,  ashes,  seaweed  or  other  dre^    . 
«ngs  intended  for  such  lands,  and  being  thereon,  in  any  oih^  j 
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manner,  and  for  amy  other  pnrpoBe,  than  sack  benkmpt^  iba^ 
Tent  debtor,  or  other  person  ao  employed  in  hosbendry,  oaght  tcK 
have  taken,  used  or  disposed  of  the  same,  if  no  conunission  of  bank-^ 
roptcy  had  issued,  or  no  wuh  assignment  or  assignments  had  beea. 
ezecated,  oir  sale  made. 
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CIVIL  PROCEEDINGS 

AT  THE  SUIT  OF  LANDLORDS,  AGAIKST  TENANTS, 

AND  OTHERS. 


BOOK   L 

PROCBfiDINGS  IN  THE  SUPERIOR  COURTS. 


CHAPTER  I. 


ACTIONS  EX  CONTRACTU. 


CbvenofU,  Debtj  and  AisimpmL 

No.  CLXXXIIL— 10  Car.  I.  It.  Sees.  2.  c.  4,    32  Hen.  VIII.  Sng. 

J  J  c.  34,  §.  L 

I^^M^       See  AnUj  Title  L  No.  17,  p.  9.— The  assignees 
fvtdniooifte.  of  the  reversion  shall  have  the  same  remedies  by 

action,  for  not  performing  covenants  or  agree* 

ments  contained  and  e^cpressed  in  the  inden-' 

tures  of  their  leases,  demises  or  grants  against 

the  lessees,  their  executors,  administrators  and 

asdgns,  as  the  lessors,  their  heirs  or  successors, 

might  have  enjoyed.  (*) 

No.  CLXXXIV.— 5  Geo.  II.  It.  t.  4,  $.  4.      4  Geo.  It.  Sng.  e.  28^ 

f .  6. 

^Vtict«  ihe       See  A/Uej  Title  L  No.  1 8,  p.  1 L— The  landlord's 


(*)  And  set  M  to  sltoniiiitiiU»  djute^  Nos.  1%  and  S0|  105,  uid  lo^* 


riglrtiifatla»a»iiot4JhDtidfiydia8ari«0dBraiid  ^^^^ 
trtefirfrf  hiy  aim  estate  i»  the  nipmbm         *''*^ 


No.  CLXXXV.— U  Jmkb.  c.2^^^.^ 

<  And  be  it  further  enacted,  that,'  All  and  every  person  ^^^J^e^*^ 
mn^  who,  from  and  irfkertfinr  S9th  dajr  ofJffitrtft  itl2;  shall  S!^;^^ 


lives,  their  executors  or  administrators  shall  be  liable  to  all  ^tbeici. 
enants  whereunto  the  lessees*  their  execators  and  administrap  •?<<>?.■»>  * 

»  adnlnMnu 

ere  liable  by,  ov  by  virtue  of  the  said  leases.  iilS!*'*"^ 

No.  CLXXXV^*^  ®M  iK  ii'.^.  S^,  |^.  8i 


in^  ntle  I.  No.  22,  p.  21.— In  Lrekaidj  where  a  landlord  ^^S^ 
s  to  an  assignment  or  subletting  by  his  tenant  (in  cases  where 
msent  is  requisite,)  and  gives  nodoe  under  ibis  act  to  the  oc- 
r  tenanta  to  pay  tfaur  rantsto  hinv  lie  diall;  hf^ve  all  soch 
for  recovering  the  cenia  of.  the  oetiq^rsi,  aa  the.  partjp  ad* 
or  subletting  might  hava  exenoiaed^ 

.  VIIL  Eng.    No.  CLXXXVI.— 10  Car.  I.  It.  &m.  2,  c.  5, 
87,  §.  1.  5,  1. 

See  Ari»^  'ntle  11.  No.  107,  p.  120.— Debt  £ 
by  the  executors  ahda&ninistrators  of  tenants 
in  fee  and  tax  )i&^  of  sentsy.  agmnst>  the-  tenaait 
that  ought  to  luMw  paid  the  ventt  in  arreaar  in 
t^  Ufii  %£  their  tBstato«%  or  against  the  ei»- 
eeutors  and  adBriaistratera  of  the  tsnaai. 


an 


faMi^§i9.  No.  C£XXA%it-^&imc  SiaMiei,  %  Z 

See  JbUef  Udo^IL  N<o.  108,  n.  I28.i--Delit  Brniiibnd 
by  husband  having  in  right  of  his  wife  an 


I       I*     ■■«    ■■        »        mmmm0mm,tmmmmm^m-  ■     p  ■■   ■.^■lAi^iM 


C)  There  ie  not  any  correipoiidiiig  enactmeat  for  Sngiafti. 


««r. 
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tate  in  fee  or  for  life  in  rents,  hie  ezeeitton^  or 
admlmatralora,  after  her  deaths  agwnel  the 
tenant  of  the  demeasne  that  ought  to  have  paid 
the  rent,  his  executors  or  administrators,  for 
the  arrearages  due  in  his  wife's  life. 


No.  CLXXXVIIL--S0me SealMfe,  §.  a.  SameSiaiiUe,^ 

See  Jhae^  Title  IL  No.  109,  p.  12S.— Deht 
by  tenant  jpur  amire  vie  of  rents,  his  executors 
or  administrators,  after  the  death  of  cestui  que 
viBy  against  the  tenant  in  demeasne  that  ought 
to  have  paid  the  rent,  his  executors  and  admi- 
nistrators, for  the  arrearages  due  in  the  life 
time  of  ct9hd  que  vie. 


No.  CI4XXXIX.— 1 1  Geo.  II.  ir.  c.  15,  $§.  3,  4. 

Byuihoiit,        See  AfOej  title  II.  No.  110,  p.  124.— Debt,  in  irdcmd.  br  1 
^'■""^^^^^     bishops  and  bishops  translated,  their  executors  or  admimstraton 
arrears  due  upon  their  translatiim,  agaikist  the  tenants  who  ong 
have  paid  the  rent,  or  their  executors  or  administrators. 


On  a  Lease  for  Lives. 

•  No.  CXC— 9  Ann.  Ir.  c.  8,  §.  6.*  8  Ann.Eng.c 

§.4. 
Deu  for  rent      §•  ^*  ^  And  whoreas  no  action  of  debt  lies  [' tenant] 

liiSeTd^^  <  against  a  [Meesee]  for  Ufe  or  lives,  ["his  orPfor] 
oriiTw.        <  their  assignee  or  ass^ees,  for}  any  arrears  of 

<  rent,  during  the  continuance  of  such  [^  life]  or  [^  estate  for  life] 

*  lives ;  be  it  [*  further  enacted] ^that,'  From  [*  enacted] 

and  after  the  said  [^  29th  day  of  S^pfeviAer,]  it  [s  ^^  ^  ^  j^^ 
shall  and  may  be  lawful  for  any  person  or  per- 
sons having  any  rent  in  arrear,  or  due  upon 


(*)  See  the  Titlt  and  $.  1  of  tliii  act,  AnU,  Title  II,  No. 
C)  Vuigo,  c.  14. 
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ttiy  kase  or  demifle  for  life  <nr  lives,  to  bring 
an  action  or  actions  of  debt  for  gneh  arrears  of 
rent,  in  ibe  same  manner  as  tbey  might  have 
done  in  case  snch  rent  were  due  and  reserved 
upon  a  lease  for  years. 


For  Use  and  Occupation. 


.  //.  Eng.  c.         No.  CXCL— 23,  24  Geo.  III.  c.  46,  5.  S. 

§.  3.  <  And  to  obviate  some  difficulties  P  which]  where  the 

agreement  ie 

<  many  times  occur  in  the  recovery  of  rents  ^^[^J^ 
*  where  the  demises  are  not  by  deed ;    be   it  yg^JgSS 
^  further  enacted — ^that,'    From  and  after  the  ^SStSS^ 
it  shsll  and     said  24th  day  of  \^June  1784,  it  shall]  be  law-  e^uieuM 

end  occupe* 

^     .  ,  ful  r^for  all]  landlord  or  landlords  where  the  ^^^^^ 

for  thel  ptemuei  neu 

agreement  is  not  by  deed,  to  recover  a  reason-  ««*  enjoyed. 

3ditamentfi]  able  satisfaction  for  the  lands,  tenements,  [^he- 
reditaments or  premisses]  held  or  occupied  by 
the  defendant  or  defendants,  in  an  action  on 

ras]  the  case,  for  the  use  and  occupation  of  [^  the 

premisses]  so  held  [^and]  enjoyed;  and  if,  in 
evidence  on  the  trial  of  such  action,  any  parole 
demise,  or  any  agreement,  not  being  by  deed, 
whereon  a  certaiu  rent  was  reserved,  shall  ap- 
pear, the  plainti£F  in  such  action  shall  not 
therfore  be  nonsuited,  but  may  make  use  there- 
of [7  in]  evidence  of  the  quantum  of  the  dama- 
ges to  be  recovered. 

.  //.  Eng.  c.     No.  CXCIL— 23,  24  Geo.  III.  Ir.  c.  46,  5.  1. 

I,  §.  15.  '  ^ 

See  AnlCy  Title  XL  No.  105,  p.  114.— Where  Apportioii. 
tenant  for  life  dies  before  or  on  the  day  on  totbenpcv. 


which  rent  was  reserved  upon  a  demise,  which  ^J^^ 
sistTatonmay,  determines  on  his  death,  his  executors,  [}  admi-  ^' 
Ml  on  the  case,  nigtrators  or  assigns,  may,  either  by  action  of 


fti!&  ISVU*  PBOCSBDINaS^  ftc  J 


4Bliit  or  bjr  Aetito  on  the  cmiv  .9b  £ot  Ae  mm  rooorer  firom  i 
unimanfaAm  t£  tfae  laiub,  VBOortx  Snm  tfa»  ««>«>«•] 
lemmto  or  uadertMaiitoJ  die  smt,  m  aftofat' 
tion  thereaf. 

No.  CXCIIL— 23,  24  Geo.  ///.  2r.  c.  46,  §.  2. 

g^J*;;;^  See  -Aifc,  "nUe  IL  No.  104^  p.  116.— In  Ireland^  where  i 
Shu?'*^  seized  demiaes  for  life,  and  the  cestui  que  vie  dies  before  the 
whidi  .the  rent  is  payable^  the  person  «o  dwnising  may  reooi 
the  tenants  or  undertenants  of  the  knds,  their  hem,  ei 
admiBinistrators  <ir  ass^na,  either  1^  action  of  debt,  or  b; 
on  the  case,  as  for  the  use  and  ocenpation  of  the  huids,  a  pr 
of  the  rent. 

For  DoMe  ike  Yearly  Vahie  ^  Ltrnds  averheUj  q/fer  Demm 
and  NaUeem  WHting  ffwem /ir  Ddhxrimg  the  Posaessu 


No.  CXCIV.~11  Jnn.  J&-.  c.  2,  §.  1.  ^  Geo  II.  B 

An  Act  for  the  more  efleetnal  Preventing  [}  of  [^  FVaods  com 

Frauds  committed  by  Tenants.]  Tenants,  and 

more  easy  Re 

Tenanteor         §.  1.  « For  securing  to  lessors  and  pknd-?*"^  ^^  ^' 

other  pcnooi        *  o  *■  Leases.! 

&/S^S.  *  ^ordsi]  their  just  rights,  and  to  prevent  frauds  ^  landownere; 
^3ui2!^with  ^  frequently  committed  by  tenants ;  be  it  enact- 
wiiAiUjr  orer.  *  ed  ■     that,   In  case  any  tenant  or  tenants  for 

hokUnf,  after  •  ^  t. 

JJj^JjgJ^j^  any  term  pfor]  life,  lives,  or  years,  or  other  C  of] 
^^^J^^idB  person  or  persons,  who  are  or  shall  come  into 

and  notice  In  •  ^  1J^  ^  iji* 

wtitinff  gircn  posscssion  oi  any  lands,  tenements,  or  heredi- 

for  ddiverliif  i  i»  •■  in* 

thepoMM-  taments,  by,  from,  or  under,  or  by  collusion 
^y  J!uue.  ^^^^^  ^"^^  tenant  or  tenants,  shall  wilfully  hold 
over  any  lands^  tenements,  or  hereditaments, 
after  the  determination  of  such  term  or  terms, 
and  after  demand  made,  and  notice  in  writing 
given  for  delivering  the  possession  thereof,  by 
his  or  their  landlords  or  lessors,  [^his]  or  their  [^or  the  pem 

agent  or  agents,  thereunto  lawfully  authorised ;  ^^  ^  ^^ 

1  1  •         ^  1  sMttoder  or  ic 

Ihen,  and  m  aucb  case,  aueh  person  or  persons  ^^^  lands,  t 
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or  beriditaroents  ahall  8o  holding  over  shall,  for  and  during  the  time 
belong,  his]  j^^  gj^^  ^^j^  ^j^^y  gj^^^jj  g^  JiqU  Qy^r  or  keep 

[*tbe  peraon    or  per-  [^possession]  of  the  said  lands,  tenements,  and 

•ons  intitled,  out  of  pos-  hereditaments,  as  aforesaid,  [«  pay  and  forfeit  to 
session]  ' »-  r  ^ 

[^  pay  to  the  person  or  ^^®  landlord  or  landlords,  lessor  or  lessors, 
pei^oDs  so  kept  oUt  of  his,  her,  or  their  heirs,]  exe6niort,  administra- 
possesnon,  their]  ^^  ^j,  aggigng^  [7  ^j.  ^^  g^gh  person  or  persons 

to  wliom  the  immediate  reversion  of  such  lands, 
expectant  on  the  determination  of  such  lease, 
shall  respectively  belong,^  double  the  yearly 
value  of  the  lands,  tenements,  and  heredita- 
ments so  detained,  for  so  long  time  as  the  same 
fl^i^]  are  detained,  to  be  recovered  in  any  of  [®hcr] 

Pd«ht]  majesty's  courts  of  record,  by  action  of  [^dcbt  nefewbntu 

or  trespass,]  whcrcunto  the  defendant  or  dc-  '^^ 
fendants  shall  be  obliged  to  give  special  bail, 
against  the  recovering  of  which  said  penalty  No  relief  m 
there  shall  be  no  relief  in  equity.  (*) 

Fc^r'  double  Rent  againxt  d   Tenant  not  delivering  vp  Possession^ 

according  to  Notice  to  Quit  Qivcn  by  him. 

1 1    Geo.  IL  Eng.  c.  No.  CXCV.— 16  Geo.  II.  Ir.  c.  8,  §.  9. 

19,  §.  18. 

See  AfUCy  Title  II.  No.  102,  p.  1 13.— Where 

a  tenant  gives  notice  (in  Ireland^  notice  in 
writing)  of  his  intention  to  quit  the  premisi^H 
by  him  holden,  at  a  time  mentioned  in  such 
notice,  and  shall  not  accordingly  deliver  up  the 
possession  thereof  at  the  time  in  such  notice 
contained,  the  tenant,  his  executors,  or  admi- 
nistrators sliall  from  thence  forth  pay  to  the 
landlord  double  the  rent  or  sum  which  he  should 
otherwise  have  paid  to  be  levied  and  recovered 
as  the  single  rent  or  sum,  before  the  giving 
such  notice  could  be  levied  or  recovered ;  and 
such  double  rent  to  be  paid  during  all  the  time 
the  tenant  shall  continue  in  possession. 


(^)  See  PoMi  in  Book  II.  of  tbin  title,  the  remedy,  in  Ireland,  by  civil  bill  where  the 
^h  vihie  of  the  Imd  does  not  exceed  20i.  Ir,  and  see  Jnte,  Title  I.  No.  38,  as  to 
^^iWgeorpariiament. 


SI  8  CIVIL  PROCEEDINrGS^  be  CBoos  I. 


Tor  doMe  the  vahe  (f  Goods  fraudtdenily  removed  to  avoid  a 

Distress. 


Na-CXCVL— 15  Geo.  II.  Ir.  c-  8,  f  3.  (•)        1 1  Geo.  IL  Emg.  s. 

19,§-a. 

^ynmnrntf        .§.  3.  ^And  to  detar  tenants  from  each  irau- 

"iBMiii^    ^  dulent'OonTeying  away  thdr  goods  and  chat- 

y^^^^gg^  *ile%  and  otkers  from  wilfully  aiding  or  as- 

^S^fSuST    ^  listing  therdn,  or  concealing  tbe  same ;  be  it 

iSpjST'  *  further  enacted— that,'  From  and  after  the  said 

Stea.  p  l8t  day  of  Jlfoy  1742,]  if  any  such  pgrantor,  [^24th  dayof  Jsse] 

nmowti  or     fee-farmer,  traant,]  or  lessee,  shall  fraudulently  *•     ""*  ^ 


SXS^to    remove  and  convey  away  his  or  her  goods  or 


tlic  laiM&xnIr 


ikcdMSteito  chatties  as  aforendd,  4>r  if  any  person  or  per- 
gopd^wcQ.  sons  ahall  wilfblly  and  knowingly  aid  or  assist 
jkm  oT^Mt   any  such  (^  grantor,  fee-rarmer,  tenant]  or  les-  L  tenant j 

•see,  in  such  fraudulent  conveying  away,  [^  car-  C  ^  ^^^ny^g] 
rying]  off  t>{  jmy  part  of  Ihs  or  her  goods  or 
chatties,  or  in  concealing  the  same;   all  and 
«very  person  and  persons  so  oflending  shall 
forfeit  and  pay  to  the  landlord  or  landlords,  les- 
sor or  lessors,  from  whose  [^estatesj^)]  such  goods  [»  estate] 
and  chatties  were  frandulently  carried  off  as 
aforesud,  j^or  to  the  person  or  persons  intitled  C  double] 
lo  such  rent-charge  or  feeefarm  rent,  double]  the 
value  <of  the  goods  by  him,  lier,  or  them  res- 
pective)^ carried  off  or  concealed  as  aforesaid ; 
to  be  recovered  by  action  of  debt,  in  any  of  his 
majesty's  courts  of  record  [7  in  IhibSni]  wherein  ['  at    Wesimnuifr,  ^ 

no  essoign,  protection,  or  wager  of  law  shall  be  '"  ^  courti  of  •«•• 

,,        ,  ^,  •  «  Bion   in     the   coaatu* 

allowed,  nor  more  than  one  imparlance*  palatine    of    C9M^> 

Lancaster^    or    Ih^ 
ham  retpectirely,  or  in  the  coorta  of  grand  teaaions  in  Wakhl 

{^)S&tAfUef  Title  It.  Ka  119,  the  remedy  liy  ^'strcis»  and  see  J^ni,  in  Book  l^ 

Cbaik  II.  oftUfl  titles  tbe  remedies,    where  the  value  of  tbe  goods  removed  do« *^    ] 

exceed  SOf.  Jr,  in  Irehndf  and  501,  in  England.  1 

O^EstOe*'  in  tbt  Gritrum 


.> 
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PiMdmff  ami  EMmee  09  to  Deeds  if  Letm  md  Bd^ 
No.  CXCVn,— 9  Geo.  U.  It.  c.  5,  §.  6.  OJ 

§•  6.  « And  whereas  it  has  frequently  happened,  that  purchasers  Tiicwdtriof 
'  lor  Yaloable  oonsidemtions,  under  deeds  of  lease  and  rekase^  have  J^^*^ 
•  been  prevented  from  recovering  their  rights,   for  want  of  being  ££  2nS^ 
<  able  to  produce  the  lease  for  a  year,  which  is  often  lost  or  mislaid  r 

« be  it  enacted that,'  In  all  cases,  the  recital  of  a  lease  for  a  year, 

in  the  deed  of  release,  shall  be  deemed  and  take»  to  be  full  and  suf-» 
ficient  evidence  of  such  lease. 

No.  CXCVIII.— 1  Geo.  III.  It.  c.  3. 
* 
An  Act  to  perpetuate,  with  AmendmentB,  a  Clause  in  an  Act  passed 

in  the  Ninth  Year  of  his  late  Majesty  King  George  the  Secondy. 

intituled,  <  An  Act  for  the  more  efleotual  Assigning  of  Judgments, 

and  for  the  more  speedy  Recovery  of  Rents  by  IXstress.*' 

!•  1.  <  Whereas  by  an  act  of  parlianent  paasecTin'this  kingdom  in  *^'^^ 
w  9th  year  of  his  lale  majesty  Vn&g  Ge&Fge  the  second,  intituled,  SSIu '^^'^ 
*  ^  An  Act  for  the  more  eileetaal  Assigning  of  Judgments,  and  for 
^  more  speedy  Recovery  of  Rents  by  Distress,''  it  was,  for  the 
''^Mons  therein  mentioned,  enacted  (among  other  things)  <*  that  in 
^  eases  the  redtal  of  a  lease  for  a  year  in  the  deed  of  release, 
4all  be  deemed  and  taken  to  be  fuB  and  snSerent  eiadence  of  such 
lease;"  which  act,  being  temporary,  hath  been  continued  by  sub- 
sequent acts  passed  in  this  kingdom  ;  and  whereas  the  said  recited 
dause  hath  been  found  by  experience  to  be  useful,  and  fit  to  be 
made  a  perpetual  law ;  be  it  therefcnre  enacted— —-that,'  The  said 
^^^dted  act  passed  in  the  9th  year  of  his  late  majesty,  so  far  forth  as 
^ke  same  rdates  to  the  making  the  reeital  of  a  lease  for  a  year  in 
deed  of  release  evidence  of  such  lease,,  shall  be  and  remain,  in 
fiiree  to  all  intents  and  ptnrpeees  (br  ever. 
!» 2.  *  And  be  it  further  enacted  and  declared—— —that,'  In  all  cases  in  pieadtog. 
^  pleading  deeds  of  lease  and  release,  wherein  it  may  be  necessary  aiiegetbe 
^  allq;e  the  bringing  such  deeds  into  court,  it  shaU  be  sufficient  ^f^!^^'^ 


(*/  Hmw  an  no  coptiponding  cnactrntnti  for  England.     Sm  Jtnte,  p.  185,  not*  (a)/ 
aiodusaicu 
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to  allege  tbe  bringing  into  court  the  deed  of  releiise,  in  wiiicl 
recital  of  such  lease  shall,  to  all  p^||rposes  whatsoever,  be  as  ^ 
as  producing  tlie  same. 


CHAPTER  IL 

ACTIONS   EX    DEUCTO* 

•  Case  Jbr  Pound  Breach  or  Rescue. 

No.  CXCIX.— 7  WiU.  III.  It.  e.  S2,  5.  6.       «  WiU.  h  M.I 

-Sew,  1,  c.  5i,  §. 

Treble  dff.  6.  &  *  And  be  it  furthet  enacted — ^that,'  Upon 
tS!u!T''T  '^y  P^^^"*d  breaeli,  or  [^  reepue]  of  goods  [*  and]  [» rescow]  p 
JhSSJ^fo?"  chatties  distrained  for  rent,  the  person  or  per- 
pnundbrcMji  ^^^  gneved  thereby  shall,  iu  a  special  action 
upon  the  case  for  the  wrong  thereby  Sustained, 
recover  his  and  th^ir  treble  damagea  and  costs 
of  suit  against  the  ofiender  or  offenders.  i|i  any 
such  ['rescue]  or  pound  breach^  any  or  either  [^rescoos] 
of  them,  or  against  the  owners  of  the  goods 
distrained,  in  case  the  same  be  afterwards  found 
to  have  come  to  his  use*  or  possession. 

For  waste  m  Timber  Trees  or  Woodsn 

No.  CC— 6,  6  Geo.  III.  Ir.  c.  17,  §.  1.  («) 

An  Act  for  encooraging  the  Planting  of  Timber  Trees* 

In  rrriattri,         §•  1*  ^  WheTcas  the  distress  this  kingdom  must  soon  be  in  for  y 
^  of  timber  is  most  obvious ;  and  whereas  it  is  equal  to  inberi 


tenant'^  uir 
bk  ior  ever, 


(*)  See  the  remaining  provUioos  of  this  act,  and  of  the  other  actf  r^ating  to  1 
PoMti  Book  II.  of  this  title,  Chap.  III. — The  session  of  parKament,  at  which  ihhi 
passed,  commenced  on  the  22d  of  October  1765;  the  reign  of  George  III.  conn 
on  the  25th  of  October  1 760 ;  this  session  is,  therefore,  properly,  the  5,  6  Geo,  U 
f  ct  is  so  intitled  io  the  Grierson  collection.  In  the  foUo  edition  it  is  called  the 
///.,  and  the  act  of  the  17, 18  (Jco.  I  J  I,  c.  25  refers  to  it  as  an  act  of  the  6  Ceo, 


SAP.  H.]  CEVIL'PROCBEaDINCbS,!  Ac  -2!^  1 

irhether  tenants  do  not  plant,  or  have  a  property  in  what  they  paying  their 

plant :  be  it  enacted ^thati^  From  and  after  the    Ist  day  of  '^!JSZ^ 

^dember,  1766,  tenants  f6i  li^ifid»  le^wable  for  ever,  paying  the  tZfy^^USt 
Hits  and  performing  the  other  covenants  in  their  leases,  shall  not  tx«fiorwood« 
e  impeaebaUe  of  wa^  in  liiAber  treeb  or  woods,  Hrhieh  they  shall  ^if^^ 
ereafter  plant,   any  covenant  in  leases  or  settlements  heretofOTe  ^I^b^ 
lade,  law,  or  usage,  to  the  contrary  notwithstanding.  tutact 

No.  CCL— 7,  8  G&K  lil  tr.  c.  20,  §.  11.* 

<  And  whereas,  by  An  Aet^  passed  in  the lasi^sessionof  ParBament,  Themncpri. 
For  Encouraging  the  Planting  of  Timber,  Tre^e^  (to  be  planted  after  IdtolSZi'S' 
the  passmg  of  the  said  act,)  it  is  enacted ^as  an  encouragement, 
that  tenants  for  lives  renewable  Jfor^ever  shpulc^  vffp  be  impeachable 
for  waste  in  timber  trees;  but  some  doubt  has  arisen,  whether 
^pmons  hotding biy.  fde'^finrdi,  fthaugh  aeiaed ^oC  an  bighfr  etfate,)  ; 
^  are  included  in  the's«&d.aott;beiit.en^ieted--*Tt^-4^^  Iibid-  '.    . 

Big  by.liae  £m-qi  tili^l'iJie.<eMidedl.Ao  ei^oy  dU  soch' exiempti 
privileges^  and  emxnmfgwma^M  ai:#>gnlnted  to  taqAnta  for 
E^Hiflwable.for  e^itlkt  tbeisaM  adt./-  ..-  -m.iim-  . 

w  .  «  . 

•  '  •  ■      ■        I        I ; 

•^       II       t       ■■■  I  >n    i       il<  ■•    »       M*l  it      I    m  ilij  iljl     Ifi      .■*»■*     ■■  »  *    »    ti  fciiiti*      111' 


lomiiieDoed  on  the  SOth  of  Olftobtr  1767*  Sco.the  last  sole. 


1        I 


H.  B.<v— The  exmdtmMt^  rmpttlmg  prooecJisgi 4m  emmrU  of  t^wky  mVl bm  ftmndtM'  Prooeedinti 
<cted  under  tbe  title  of  •*  The  Tenants'  BemedvBSi"  which  see  PotU  ^  ^Vtitjr. 


•  11.     J.      I.*       ..  ' 
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Boot   11. 


PROCEEDINGS  BEFORE  INFERIOR  'TRIBUNAL& 


CIJAPTER  L 

SUITS,   IN  IRELAND^  BY  CIVIL  BILL,   IN  COMMON  CASKS. 

Bejbre  the  AsiidafU  BarrisUrs* 
No.  CCIL— 86  Geo  III.  Ir.  26,  §.  6,"^. 

T^ZSiXi  The  Assistant  Barristen,  in  cadi  of  the  Counties  in  Lrekmd  for 
S^Smi  which  they  are  appointed  (*),  are  empowered,  by  the  S6  Gecn.  ///•>• 
^^tojSLjte  <;•  85,  $.  6,  at  some  general  esesion  or  quarter  session  of  the 
peace,  w  adjoiintment  thereof,  fin-  such  respsetifis  coant«B%  to  bear 


XaSX^Z!'^  and  determine  in  a  summary  way  by  Eiq[lish  bill  or  paper  petitiis, 
'^*  usually  called  ciyil  bill,  all  disputes  and  diflbrences  between  psr^ 
and  party,  for  any  sum  not  exceeding  twenty  pounds  m  all  action 
of  debt  on  any  bond,  bill,  or  spedalty,  for  payment  of  inoney  00^9 
and  in  actions  on  the  case  on  any  promissory  note  or  inland  bill  «f 
exchange,  or  for  any  sum  not  exoeedmg  ten  poimd$  in  all  actions  of 
debt  fir  rent  upon  hasesj  articles^  minutes^  or  eoniractt  in  wntingj{^) 
and  in  all  actions  on  the  case  in  asgunqfgit^  and  insimul  conqmbuntf 
and  the  sum  of  five  pounds  in  all  actions  of  trover  and  conversioe, 

(*)  See  jinttf  p.  57,  note  (d) ;  p.  58,  note  (c);  p.  64,  note  (a). 

(^)  Hie  original  temporary  ciTil  bill  act,  8  Jtm,  Jr.  c.  18,  $.  I,  gsre  a  jorndiclioB  to 
the  judges  of  assize  *<  for  any  sum  not  eirceeding  the  sum  of  10/^  in  ^^ebt,  for  which  tf 
action  cf  debt  would  lie  at  the  common  law,  ofAer  than  debt  for  rent  njfon  m^  leut  ^ 
lands  or  tenements^  or  any  other  real  contract.**     This  exception  was  repealed  by  tbe  6 
jtnn.  Ir.  c.  5.     The  2  Geo,  I,  Ir.  c.  11,  $•  1,  gare  them  a  general  jurisdiction  Ihr  9Kf 
sum  not  exceeding  lOi.  «<in  all  actions  of  debt;'*  but  that  was  taken  away,  aadlN 
jurisdiction  of  the  assistant  barristers,  as  above  meotioned,  substituted  by  the  36  Ges.  U^ 
Ir,  c,  25,     In  tracing  the  progress  of  legislation  in  IreUnd,  with  respect  to  conila  Ibr  As 
recovery  of  small  debts,  the  act  of  the  9  K^iU,  III,  Ir.  e,  15,  is  worthy  of  obseriHiHi 
The  sununary  given  in  this  chapter  is  only  intended  to  show  the  extent  of  the  civil  bi& 
juriadictionsy  ko  lar  as  the  rights  of  iaodloids  and  tenants  oiay  beconccracd. 
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uiBuOHm  meruUf  aetiongof  tretpast  or  de&iiie  for  goods  aiid  ehattelt 
iken  or  detained ;  Provided  always,  ($•  7,)  tliat  the  title  to  lands 
m  not  drawn  into  questi<m  in  any  such  prooeedings,  and  that  the 
Iflf^Nidant  diall  have  the  benefit  of  all  matters  in  his  defence  that  be 
■if^t  have  bad  if  be  bad  been  sued  in  the  <»dinary  forms  of  the 
ommon  law,  or  in  any  court  of  equity.  By  the  S8  Geo.  III.  Mc.25f 
u  8,  the  asristant  barristers  are  empowered  to  hear  and  detemune 
y  civO  bill,  all  actions  of  trover  and  qmmimn  meruit^  in  which  the 
(tun  demanded  in  the  process  shall  not  exceed  the  smn  of  ten  pounds 
ind  also  all  actions  of  trespass  for  any  injury  done  to  the  person  or 
goods  of  the  plaintiff,  (criminal  conversation  with  the  wife  of  the 
plaiDtiff  only  excepted,)  and  also  all  actions  on  the  case,  (slander 
only  excepted,)  wherein  the  sum  demanded  in  the  process  shall  not 
sxoeed  the  sum  of  five  pounds.  (*) 


B^  tie  Chairman  </  Ae  SessianM  t^  the  Peace  for  the  Onmtp  (f 

DMm. 

No.  CCIIL— 2  Geo.  I.  It.  c.  11,  §.  1,  &c 

In  the  county  of  Dublin  (<*),  the  chairman  of  the  sessions  of  the  TbtMr. 
fmot  is,  in  like  manner,  empowered  by  the  2  Geo.  L  Ir.  c.  11,  $,  JSSTta^S! 
I  fc  }.  15,  to  hear  and  determine  for  any  sum  not  exceeding  the  sum  gSS^ 
if  tai  poumdM  in  aO actions  qf  debt,  actions  of  ommi^mA;  and  nuimml  mfwamtM 


or  detinue  for  goods  ^SSSiSS: 
K  11.  Ir.  c.  14,  §.  1,  ^^iit^ 


mS,  Ac 


ampntaseet^  and  the  sum  of  Jive  pounds  in  all  actions  of  trover  and  ^ffS^t, 

SDBversion,  qnanimn  meruU^  actions  of  trespass, 

sr  chattels  taken  or  detained ;  and  by  the  1  Geo. 

hf  sny  sum  not  exceeding  the  sum  of  twenty  pounds  in  all  actions 

^  debt  on  any  bond,  bill,  or  specialty  for  payment  of  money  only,  or 

aetions  on  the  case  on  any  promissory  note  or  inland  bill  of  exchange  {^). 

Bejbre  the  Bectnder  qf  the  City  if  DMin. 
No.  CCIV.— 31  Geo.  U.  Ir.  c.  16. 

In  the  county  of  the  city  of  DMin  (<*),  the  recorder  is,  in  like  3u^?SS% 
hanner,  empowered  by  the  31  Geo.  II.  c  16,  to  hear  and  determine  £tafiiita!iri« 

i^  ^ acUontonttit 

f )  Af  to  appMls  in  these  cases,  see  dnUy  p.  70,  note  (*}, 
(k)  See  JskUt  p.  57,  note  ('}• 

(*)  As  to  appeels  in  these  cases,  see  Anlt€t  p.  70^  note  (')• 
(<)  See  JhUt  p.  57,  noU  (^}. 


2S4  GIVIL  PBOCEBDmaa,  Ae.  CBook  II. 


^•^  all  diiftutte  and  differencea  between  party  and  party,  ttiaing  witbia 
lltmUuy.  ^b®  libertka  and  juriadiotiona  of  the  city,  for  any  earn  above  forty 
cMdi^iS.*  Bhiliioga,  and  not  exceeding  twenty  pounds,  in  all  aibtiona  of  debt 
on  any  bond,  bill,  <Mr  specialty  for  payttient  of  money  only,  and  in 
acdons  on  the  case  on  any  promissory  note  or  inland  bill  of  exdiange^ 
or  for  any  aam  above  fifty  AUUngSt  mSi  not  tpocwimig  im  paundM^  m 
all  actions  on  the  case  in  iumimpti^  imimi  cqdwpMftiisefj  trover 
conversion,  quantmn  meruUy  and  detinue.  (^) 

In  the  Manor  Courts.   . 


No.  CCy.— 25  Geo.  ni.  It.  c.  4A>,  §.  1,  ^c. 

'S^^ST'  'I*^^  several  seneschals  and  stewards  of  manors  in  Ireland^  are,  in 
rowiorooarti,  like  manticr,  empowered  by  the  25  Geo.  III.  It.  c.  44,  $.  1,  in  J 
iMj  procea!  ccuscs  of  deU^  osswnpstt^  and  insimul  camptttassety  not  exceeding  the 
filTany  turn  ^""*  ^^  ^^  pounds,  and  in  all  cases  of  quantum  meruit^  trover, 
ju^dicUM^'  trespass,  or  detinue,  not  exceeding  the  sum  of  five  pounds,  and 
witliin.  the  sum  to  which  the  jurisdiction  of '  tlie  said  sevcnl 
manor  courts  were  respectively  limited  by  the  grants  or  charter* 
under  which  the  said  req)ective  courts  are  held,  and  where  the  csitfe 
of  action  shall  arise  within  the  jurisdiction  of  the  said  courts,  upon 
application  for  that  purpose,  to  issue  a  summons  or  process,  and,  as  in 
cases  of  civil  bills,  to  proceed  to  try  and  enquire  into  the  matter 
complained  of  before  the  seneschal  or  steward  and  a  jur}\  The 
exception  contained  in  that  act,  as  to  manors  in  the  county  of  DvbHih 
and  in  the  county  of  the  city  of  DubUn^  is  taken  away  by  the  7  Geo* 
IV.  c.  41,  §.  1,  which  extends  the  former  acts  (the  25  Geo.  IIL  by 
c  44,  and  the  27  Geo.  III.  It.  c.  22,)  to  all  manor  courts  in  6^ 
land,  and  to  the  recovery  of  all  sums  of  money  to  the  amount 
mentioned  in  the  25  Geo.  III.  and  to  any  amount  whatever  witUi 
the  sums  to  which  the  jurisdiction  of  such  manor  courts  may  Ip 
respectively  limited  by  the  grants  or  charters,  or  other  au^en^ 
under  which  the  said  respective  coorts  may  be  heldf  whecethe 
of  action  shall  arise  within  the  jurisdiction  of  such  oourta 


•  #   •  - 

(*}  As  to  appeals  in  these  cases,  'see  jfniCt  !>.  7(^  note  (*}. 


I 
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though  such  sums  shall  exceed  the  several  sums  in  the  cases 
)ly  mentioned  in  the  said  act.  (') 


CHAPTER  11. 


PROCEEDINGS    FOR    PENALTIES. 


gs,  in  Ireland  by  Civil  Bill,  in  England  before  Justices  of  the 
uice,  Jbr  double  the  value  of  goods  fraudutentiy  removed. 

L  Eng.  c.  19,     No.  CCVL— 15  Geo.  11.  Ir.  c.  8,  §.  4  («>). 
5,  GC). 

§.  4.  *  Provided  always  and  be  it  enacted JSioJ?u!e 

<  that,'  Where  the  goods  and  chatties,  so  frau-  fS^^  ^m 
dulcntly   carried   off   or  concealed,    shall   not  mise«?oroon. 

,  ccaled  to  pr^ 

exceed  tlie  value  of  [Uwenty]  pounds,  it  shall  J^JJ^JJ^ 
or  landlords]  and  may  be  lawful  for  the  [^grantee  or  gran-  cSi^*S^ 
tees  of  rent  charges,  grantor  or  grantors  of  ing  the  nme 
fee  farms,  landlord  or  landlords,  lessor  or  g^g 
lessors,]  from  whose  estate  such  goods  or  2*^^^  J^ 
chatties  were  removed,  his,  her,  or  their  ^Z^,^^ 
bailifF,  servant,  or  agent,  in  his,  her,  or  their  foreuiejodgot 

of  suite  or 

ng]  behalf,  to  exhibit  a  complaint  pby  civil  bill]  £j^^£2J* 


>  appeals  in  the  case  of  nuuior  courts,  the  25  Gto.  //.  Ir,  c>  44,- «.  5,  prorides 
non  who  shall  tliink  himself  aggrieved  bv  any  such  decree,  an/  time  before  the 
day,  may  appeal  therefrom  to  the  next  going  judges  of  assise ;  and  the  senes- 
rard  is  required  to  stop  further  proceedings  on  every  such  decree,  upon  the 
Jing  therefrom  entering  into  a  bond  to  the  party  obtaining  such  decree,  with 
icurity  in  double  the  sum  awarded  by  such  decree,  conditioned  to  pay  the  said 
awful  interest  for  the  same,  and  also  double  cosU  in  case  such  appeal  shall  ^ot 
led  upon,  or  in  case  on  the  hearing  of  such  appeal,  the  said  decree  shall  bo 
This  appellate  jurisdiction  is  preserved  by  the  US  Geo,  III,  Ir.  c  25,  $.  14, 
»The  7  Geo,  IV,  Ir,  c.  41,  §.  2,  provides  as  to  appeals  from  manor  courts 
Bounty  of  Dublint  and  county  of  the  city  of  DubliUf  that  any  person  or  persops 
hink  themselves  aggrieved  by  auy  decree,  may  appeal  to  the  diief  justice  of  JT. 
*.  or  the  chief  baron  of  the  £xch,  or  to  any  other  justice  of  nisi  priut  in  thoeo 
die  sittings  at  nisi  prius  for  the  city  of  Dublin,  after  the  Easter  or  Michaelm^t 
following  the  pronouncing  of  such  decree,  in  the  same  manner  as  any  parties 
ve  empowered  and  directed  to  do  in  cases  of  civil  bills. 

le  other  clauses  of  these  acts,  Ante  Nos.  119,  19(\  and  196. 

F  f 
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^SSffSSf  fltgunst  sncli  offender  or  oflenders,  before  f^ihe  ['two  ornMm  jvtaoet 

dLSko^  judges  of  the  respectiTe  assizes  to  be  held  for  ^  ^  P«^  ^  ^ 

to»ytf>«      .1  1  Ai         1.      •  1-     ir    J  ••™«  county,  ndinff,  or 

jjod.  i«ar.  the  several  counties  wherein  such  offender  or  ^^^^  of  roch  wroty. 

offenders  do  reside  respectively,  or  before  the  residing  near  the  place 
justices  at  the  quarter  sessions  to  be  held  for  the  whence  such  goods 
county  of  DMin,  or  for  the  county  of  the  city  "lit^dTpl^ 
«of  DubHn^  in  case  the  premises,  from  which  where  the  same  were 
^njjgji*   such  removal  IS  made,  lie  within  those  districts;  found,    not  being   in- 

^^^^  ^ho,  upon  fuU  proof  of  the  offence,  and  also  of  J^"'*^  !"  the  lands  «r 
2?*j53f      ,  ,  -    ,  ,  ,11,  1    tenements  whence  such 

K  Aflttd.  the  value  of  the  goods  and  chatties  by  such  eoods  were  remoTed: 

but  TVom.  tenant,  lessee,  or  other  person  respectively,  so  who  may  mtaaou  the 

Cb^  ftaaddently  carried  off  or  conceded  as  afore-  P^««  «»<»nied,  ex.- 
two  jiMiioes  "^  mine  Uie  facty  and  all 

^£ifirto*i  «wd,  shall  adjudge  and  decree  the  offender  or  proper  witnesses  upon 
mS^S^  offenders  to  pay  double  the  value  of  the  said  oath,  or  if  any  such 
'to4»y  double  soods  and  chattlcs  to  such  CTantee  or  (grantees  ^^f"  ^  ?°1^.^ 

SStSfifi^f  ^^^  charges,  grantor  or  grantors  of  fee  ^pon  aflinnation  requir- 
"S^mM^  farms,  landlord  or  landlords,  lessor  or  lessors,  ed  by  law ;  and  in  a 

SfSSjSuMs,   her,   or  their  bdliff,   servant,   or  agent,  ^'».'°">*'y,  ^•y   <*«^^- 

ato  *p-        .^^  VI  X-  J  J      1.  1         *"*"•*-»     whetlier     such 

<5«i.£^'fer  ^**  ^'^"^  execution  and  remedy,  by  appeal,  as  p^^„  ^^  peraone   be 

in  other  cases  of  civil  bOl  (*)  ].  guilty  of  die  offence, 

with  which  he  or  they 
vare  charged;  and  to  enquire  in  like  manner  of  the  value  of  the 
;goodft  and  chattels  by  him,  her,  or  them  respectively,  so  fraudu- 
lently carried  off  or  concealed,  as  aforesaid,  and,  upon  full  proof,  of  the 
offence,  by  order,  under  their  hands  and  sesls,  the  said  justices  of  peace 
may  and  shall  adjudge  the  offender  or  offenders  to  pay  double  the  Tslne  of 
the  said  goods  and  chattels  to  such  landlord  or  landlonln,  his,  her,  or  thdr 
bailiff,  servant,  or  agent,  at  such  time  as  the  said  justices  vhall  appoint :  and 
in  case  tfie  offender  or  offenders,  having  notice  of  such  order,  shall  refuse  or 
neglect  so  to  do,  may  and  shall,  by  warrant  under  their  hands  and  seals, 
levy  tiie  same  by  distress  and  sale  of  the  goods  and  chattels  of  the  oAoder' 
or  offenders;  and  for  want  of  such  distress,  may  commit  .the  ofljanderor 
offiBiidars  to  the  house  of  correction,  there  to  be  kept  to  hard  labovr,  withoat 
bail  or  mainprise,  for  the  space  of  six  months,  unless  the  money  so  erieisd 
to  be  paid,  as  aforesaid,  shall  be  sooner  satisBed. 


(*)  The  proceedingt  and  tppesls  in  other  cases  of  civil  bill,  at  the  time  thb  act 
were  regamtad  by  the  2  Geo.  I,  Ir.  c.  1 1,  the  8  Gso.  I.  Jr,  c.  6,  §•  4,  aod  the  1  (k»* 
II,  Ir,  e.  14;  by  the  drat  of  those  acts,  §.  7,  any  peraon  who  may  think  hunaclf  amicwd 
by  Oie  decree  of  the  said  judges,  may  appeal  to  the  next  foing  judge  or  judges  mm» 
fir  ibe  same  county,  which  appeal  ^e  said  judges  or  any  one  of  tbaniv  are  ftquirad  to 
raosiva  and  stop  all  proceedings  on  the  decree  pronounced,  the  party  a^paili^g  first  psjisg 
the  adverse  party  costs  allowed  in  that  act,  and  entaring  bdbre  the  said  ju^gt  or  judse* 
inso  s  reoogmsanesof  douUe  the  sion  decreed,  with  suffideat  ball  to  paj  the  sum  wBced 
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^ 


§•  5  (*).  Provided  also  thai,  it  shall  and  may  be  lawful  for  any  Aprwuttfc# 
perwm,  who  thinks  himseir  aggrieved  by  such  order  of  the  said  two  ^Jff" 
joslices^  to  appeal  to  the  justices  of  peace  at  their  next  general  or 
quarter  sessions  to  be  held  for  the  same  county,  riding,  or  divisioii 
of  such  county,  who  may  and  shall  hear  and  determine  such  ajq^, 
and  give  such  costs  to  either  party  as  they  shall  think  reasonable^ 
iHioae  determination  therein  shall  "he  final. 

$.  6  (*)•  Provided  also  that,  where  the  party  appealing  shall  yf^mo^ 
enter  into  a  recognizance  with  one  or  two  sufficient  surety  or  svretaes  {^^^JL*^ 
in  doable  the  sum  so  ordered  to  be  paid,  with  condition  to  appear  at  ^^ 
such  general  or  quarter  sessions,  die  order  of  the  said  two  justaoes  {m  £m 
dMdl  not  be  executed  against  him  in  the  mean  time.] 


iy  Chil  BUI  in  Ireland,  Jbr  daubk  the  yearly  value  of  kmdt^ 
^         Qcerhddy  (jfier  demand  made^  and  notice  m  imting  given  by  tke 

landlord  for  deUverwg  the  poseeeekuu 

No.  CCVIL— 25  Geo.  U.  Jr.  c.  IS,  §.  1  ("), 

>:      An  Act  for  explaining,  amending,  and  making  more  effectual  t&e^ 
Laws  relating  to  Landlord  and  Tenant. 


}.  1  *  Whereas  an  act  of  parliament  made  in  the  lltb  year  of  the  uhwimt^ 
'lopi  of  her  late  majesty  queen  Anne,  intituled,  *^  An  Act  Jbr  ike  «tob«d». 
*sttr»  ^fbdual  preventing  of  Frauds  committed  by  Tenants  (•),"  it  is  *jj*»  Jjj^ 
'enaeted,  ^  that  in  case  any  tenant  or  tenants  for  any  term,  for  life,  t!iS!iitStSmL 
'fives,  or  yeauB,  or  other  person  or  persons,  who  are  or  shall  come  ST 


1 


t  -     p Mm»  witit  interest  and  coits  in  case  no  relief  iball  be  had  upon  the  bearing  eadi 

\  llpnl  I  CTt  by  {•  S>  he  maj  depoiit  the  money  decreed  against  hhn  in  the  hands  of  tfas 
^  ^Wil  nd  enter  into  a  bond  of  5L  with  condition  to  perform  and  abide  the  decree  of  tbe 
Y  at  rwrfng  jodge  or  judges  of  assise,  and  on  his  so  doing,  the  sberilT  shall  stop  and  Ibr* 
\.  ^tnr  Awttwr  proMdings  on  the  said  decree  until  the  next  enaoing  assise.  By  5*  10^  if  on*, 
the  matter  be  found  against  the  appellant,  such  appellant  shall  pay  double 
By  the  S«  Geo.  ///.  /r.  c.  S5,  $.  13  &  5.  47,  the  jurisdiction  e?er  peaalties  and 
rsi  imposed  by  statutes  then  in  force,  and  made  recoverable  by  dTil  bill,  is  ex- 
out  of  the  powers  of  the  assistant  barristers,  and  expressly  rescnred  to  the-judgtt  e€ 


^  Ihm  ptmrisioas  are  peculiar  to  the  MngKik  act; 
^Tk&n  h  mo  canrnpoading  coactment  for  Enghmd^ 
9^    C)'nmllAm^Ir.9.2iWtjin$^VQ.  194. 
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by  tlM  uad. 
loM  ftirdcft. 


not  cx- 
ettd  tiM  fum 
or9(M./r.  the 
landlord,  &&• 
may    noorer 
tiie  fUiB  by 
ehrll    biU 
apinittiM 
XaauAt  Ae« 
bifon  the 
JMdces  oTm- 


tbejiMileeiof 


ofthe 
coimtororctty 


into  possesdon  of  any  lands,  tenements,   or  hereditaments,  bji 

from,  or  under,  or  by  collusion  with  such  tenant  or  tenants,  dudl 

wilfully  hold  over  any  lands,  tenements,  or  hereditaments  after  tlie 

determination  of  such  term  or  terms,  and  after  demand  made  ud 

notice  in  writing  ^ven  for  delivering  the  possession  thereof,  by  In 

or  their  landlords  or  lessors,  his  or  their  agent  or  agents  thereootD 

lawfully  authorized,  then,  and  in  such  case,  such  person  or  penooi 

so  holding  over  shall,  for  and  during  the  time  he,  she,  or  they 

dball  so  hold  over  or  keep  possession  of  the  said  lands,  tenements) 

or  hereditaments  as  aforesaid,  forfeit  and  pay  to  the  landlord  or 

landlords,   lessor  or  lessors,   his,  her,  or  their  heirs,    executon, 

administrators  or  assigns,  or  to  such  person  or  persons  to  whom  the 

immediate  reversion  of  such  lands,  expectant  on  the  determiDation 

of  such  lease,  respectively  belong,  double  the  yearly  value  of  the 

lands,  tenements,  or  hereditaments,  so  detained,  for  so  long  as  the 

same  are  detained ;  to  be  recovered  in  any  of  her  majesty's  coorts 

of  record  by  action  of  debt  or  trespass,  wfaereunto  the  defendant  (T 

defendants  shall  be  obliged  to  give  special  bail ;  against  recoveriif 

of  which  said  penalty  there  shall  be  no  relief  in  equity:"  And 

whereas  in  cases  where  the  yearly  value  of  the  lands,  tenementi) 

or  hereditaments,  is  small,  several  persons  have  been  encouraged 

to  hold  over  and  detain  the  same  as  aforesaid,  by  reason  of  the 

difficulty  and  expense  attending  the  recovery  of  the  value  to  be 

forfeited  and  paid,  pursuant  to  the  said  act ;  for  remedy  whereof 

be    it    enacted that,'    Wliere  the    sum   to   be   demanded  n 

doable  the  yearly  value  of  any  lands,  tenements,  or  hereditameDti.i9 
held  over  and  detained,  or  hereafter  to  be  held  over  and  detained  tf 
aforesaid,  shall  not  exceed  tlie  sum  of  twenty  pounds,  it  shaU  and 
may  be  lawful  for  such  landlord  or  landlords,  lessor  or  le68or%  lii% 
her,  or  their  heirs,  executors,  administrators  or  assigns,  or  for  nA 
person  or  persons  to  whom  the  immediate  reversion  of  such  lind^ 
tenements,  or  hereditaments,  expectant  on  the  determination  of  nA 
lease,  shall  respectively  belong,  to  recover  the  said  sum  by  civil  lA 
to  be  exhibited  against  such  tenant  or  tenants,  or  other  person  tf 
persons  as  by  the  said  act  are  made  subject  or  liable  to  forftit  aai 
pay  the  same,  before  the  justice  or  justices  of  assize  at  the  reqpeetill 
assises  to  be  held  for  the  several  counties  wherein  the  lands  so  held 
over  or  detained  do  respectively  lie,  or  before  the  jualicQa  of  Ai 
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quarter  aendoiis  to  be  held  for  the  county  of  DubUn,  or  for  the 
oonnty  of  the  city  of  DubUn^  in  case  the  lands  so  held  over  or 
detained  do  lie  within  either  of  the  two  last  mentioned  counties,  who 
are  herdby  impowered  to  hear  and  determine  the  same  in  like 
.manner  as  other  demands  are  made  recoverable,  and  with  like 
ezeeation  and  remedy  by  appeal  as  in  other  cases  of  civil  bill  (*)» 
any  thuq^  in  the  said  mentioned  act  contuned  notwithstanding. 


CHAPTER  ni. 


.  PJIOCEEDINOS  IN    IRELAND    RELATIVE    TO    THE    TENANT'S   Rl&HTS 

IN  TREES. 

Provmom  of  the  first  series  of  EnactmenU. 
SaOyf  Osier f  §fc.  Registry  of  Timber. 


No.  CCVIII 5,  6  Geo.  III.  Ir.  c.  17,  §§.  2,  S(^). 

§•  2.  *  Be  it  enacted— ^thatj'  From  the  time  aforesaid,  any  tenant  ivnntofor 
^  life  or  lives  by  settlement,  dower,  courtesy,  jointure,  lease,  or  £|^^^SJ^ 
*i^y  office  dvil,  military,  or  ecclesiasticfil,  impeachable  of  waste,  |Sm«^iT« 
^  any  tenant  for  years,  exceeding  twelve  years  unexpired,  shall  JS^i$!^  ' 
plant  sally,  oaier,  or  willows,  the  sole  property  of  such  shall,  during  J^wMnqrMB 
^e  continuance  of  the  term,  vest  in  the  tenant,  and  he  may  cut  and  SSSd?tiiif 
^^  the  same  under  the  restrictions  hereafter  mentioned;  and  if  such 
^^Qant   shall  plant  any   timber  trees  of  oak,  ash,  dm,  fir,  pine, 


And  piMrtbkg 
ttanbwtnM 
dudlta  «tt. 


C)8w.iliiltf,  p.  SS6,  iiote(*). 

,^)  See  §•  I»  Aiae^  No.  900.  See  elfo  the  9  Gto.  //.  Ir.  c  7,  which  relates  to  cues  where 
^^iieeve  teotnte  Ibr  life  or  in  tail,  with  remainders  orer,  and  contains  prorisions  as  to  the 
^Npectife  rigfate  of  the  personal  representatiTes  of  audi  tenants  for  Hfe,  &&,  and  the  re- 
^ihidcr-iBen  in  a  moiety  of  the  trees  planted  by  the  tenants  for  life,  &c.,  without  any 
H^iilaiioo-as  to  r^iitry.  Iliere  were  aJso  several  other  acts  for  the  encouragement  q€ 
jdialing;  the  10  HTUl,  III.  Ir.  c.  12;  4  Jhh.  Ir,  e.  9;  9  Ann.  Ir.c  5;  8  Geo.  I.  Ir. 
c  8^  and  5  Geo.  II.  Ir.  e.  9f  which  were  repealed  by  the  15,  16  Geo.  III.  Ir,  c.26,  $.  1, 
to  which  asaving  of  the  righu  of  tenants  and  otfaen  who  had  planted  under  those  acts  was 
idM  hj  llw  88  G^. /Xi;  ir.  c.  M  . 
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iMtohMM.  walnat,  chesnnt,  horse  chesnut,  qoiekeiiy  or  wild  mb,  aUv, 
S&auiMMu  V^f^f  ^^  Other  timber  trees^),  aoch  tenant,  during  the  terniy  tMI 
S^^Sti^«r  be  intitled  to  houBeboot,  plowboot,  cartboot,  and  oanrboot  af 
af^HMM?  such  trees  by  him  planted(*^) ;  and  at  the  expiration  cf  the  teRn»  er 
tiedtD  tto      where  such  trees  shall  have  attained  maturity  (^ W  wUdt  aiydl  fint 

tMtm  or  thdr  • 

vS^SSit  "^VP^^y  *^^  ^  intided  to  the  said  trees^  or  the  yalne  of  tkoBy 
SifS,^.  according  to  the  directions  hereafter  mentioned,  any  covenant  han- 
tofore  made,  law,  or  usage  to  the  contrary  not 


§•  S.  <  Provided  always,  and  be  it  enacted"       that,*  Each  person 

cMtMtaiB  or  SO  planting  shall,  within  six  months  next  after  such  pumting,  loc^ 

^^Jth^  widi  the  clerk  of  the  peace  of  the  county  where  such  plantation  is 

t^v^a^      made,  a  certificate  under  the  hand  of  the  tenant,  containing  the 

number  and  kind  of  the  trees  planted,  their  height,  and  years  growth 

at  the  time  of  planting,  and  a  clear  deseription  of  the  places  and 

manner  wherein  they  shall  be  jdanted;  which  certificate  shall  be 

kept  on  a  separate  file  among  the  records  of  the  county,  and  entered 

in  an  alphabetical  book,  by  the  denomination  of  the  land  in  the  said 

county;  and  such  certificate,   or  a  copy  thereof,  attested  by  the 

acting  clerk  of  the  peace,  shall  be  evidence  of  notice  of  such  planta- 

^^SSoSi     tion  in  all  courts ;  for  filing  of  which  certificate,  alphabeting  the 

same  in  the  book,  and  making  and  attesting  a  copy  thereof,  the 

clerk  of  the  peace  shall  receive  a  fee  of  one  shilling  and  no  mon^ . 

a«oif»6^     and  for  a  copy  of  such  certificate  six  pence,  and  no  mors;  and  to 

which  book  and  certificate  all  persons  may  resort  during  eadi  qnartor 

sessions  to  be  held  for  such  county,  without  any  fee. 

No.  CCrX.— 15,  16  Geo.  UL  It.  c.  26,   §§.8,  6. 

wh^fteobe      §.  3.  <  And  be  it  further  enacted ^that,*  All  oak,  beech,  sA* 

tar  mo.  elm,  larix,  sycamore,  walnut,  chesnut,  cherry,  lime,  poplar,  alib'^r 
quicken,  or  mountain  ash,  holly  timber  sallow,  asp^  birdi,  eete 
pine,  and  fir  trees,  shall  be  deemed  and  taken  to  be  timber  iM» 
within  the  true  meaning  and  provision  of  this  act,  and  of  every  otk^ 
act  now  in  force  in  this  kingdom  relative  to  timber  trees. 


(')  Sm<]m  15,  16  Gwo.  Uh  It,  e.  2$.  $.  S.  Pott. 

(t>)SeeUic3l  Gto.HL  It.  c  40.  $•  1.  JPbtf. 

C)  See  tbf  17,  18  G€o.JJL  £r.  c  95,  S«  1*  i*^ 
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f.  ft.  <  And  be  it  further  enacted that,'  If  the  clerk  of  (he  otAi^tiM 

peace  of  any  county  shall  neglect  or  refuse  to  keep  on  a  septate  file  Vgto'&m 
among  the  records  of  such  county,  or  to  enter  in  an  alphabetical  BvmdtoUm 
book  ereiy  certificate  which  shall  be  delivered  to  him  by  any  person  STteSk^!. 
jehtife  to  the  planting  of  trees,  which  such  clerk  of  the  peace  is 
ordered  and  direc£sd  so  to  do,  by  an  act  passedin  the  sixth(*)  year  of 
Ms  present  majesty,  entitled,  An  Ad/br  the  enamraginffqfthepkmi- 
ing  qf  Timbar  TreeBj  every  clerk  of  the  peace  so  ofiending  shall 
lorfirit  the  sum  of  five  pounds  for  every  such  offence,  to  be  recovered 
by  any  persou  who  shall  sue  for  the  same  by  civil  bill. 

The  Tenants  right  of  (putting  and  the  L/mdkrdfs  right  (^purchasing 

Trees  so  registered. 

CCX.— 5,  6  Geo.  IIL  Ir.  c.  17,  §§.  4,  6,  6,  8,  9,  10. 

$•  4.  ^  And  be  it  further  enacted ^that,'  In  all  cases  where  the  '^j^aatt, 
•  •  whtnttiecE. 

expiration  of  the  terra  of  the  tenant  is  uncertain,  the  tenant,  paying  {gff^<||^  ^ 
the  rent,  and  performing  the  other  covenants  in  his  lease,  shall  be  ^l^l^j^tlwir 
at  liberty,  for  the  space  of  one  year  next  after  the  expiration  of  his  fonaiBf  tES 


term,  to  enter  on  the  lands,  and  cut  and  fell  in  due  seasons  all  the  "^  ^«a» 

'  Ttiraftcr  the 

trees  so  planted  and  registered,  and  the  same  to  manufacture  as  needful  ShSSntam.  ^ 
on  the  lands  for  the  space  of  one  year  next  after  such  felling,  making  Snl5|g,ff 
reasonable  satisfaction  to  the  inheritor  for  the  trespass  to  be  com-  the  traM  m. 

*  pUntad  and 

mitted  by  felling,  coaling,  or  manufacturing  the  same ;  and  where  ;^gy<^ 
the  expi&tion  of  the  term  is  certain,  the  tenant,  during  the  last  £S{S,^^'^ 


yetr  of  his  term,  paying  the  rent,  and  performing  the  covenants,  mivS^  or 
laay  in  like  manner  cut  and  carry  away  such  trees  so  planted  and  cwff.  tfacn 
itgirterei  £^*^ 

§.  5.  ^Proidded  always,  and  be  it  further  enacted that,'  If  any 

penon    intitled   to  the  reversion  and  inheritance    of   the    lands,  nfMoa^a 

■OMrtli 


^efiately  or  immediately,  shall  be  inclined  to  purchase  such  trees,  g;^''^'^ 
^Qeh  person  shall  be  at  liberty,  during  the  last  year  save  one  of  the  SKTth'eex. 
^erm  where  the  expiration  is  certain,  and  within  six  calendar  months  Simto  2^ 
after  the  expiration  of  a  term  for  life,  or  on  any  uncertain  contin-  wMuniu 


caksdv 


{*)  Sm  the  act  5,  6  Geo,  III.  e.  il,  $.  3,  Ante,  No.  207,  p.  S30;  mnd  tee  JiUe,  p. 
^  Note  C^> 
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gency,  to.apply  by  petition  to  the  justice  of  the  peace  of  the  ooontj 


gfiiDUDMr.    at  their  quarter  aeaeioii,  and  set  forth  their  title  and  intentimiy 

SftSfuOMt  S^^^V  ^®  tenant  twenty-one  days  notice,  and  upon  entering  into  a 

£3Sipy  recognizance  with  sufficient  securities,   conditioned   to    pay  such 

CmT^       tenant  such  sums  as  shall  be  adjudged  to  be  the  value  of  the  said 

^SSi^iMm»M  ^i^^B^  according  to  the  rules  of  tins  act,  the  property  of  die  treei 

Sppr*"  shall,  from  the  time  of  such  notice,  vest  in  the  petitioner ;  and  the 

SfbmwSSi  justices  shall,  at  the  same  or  ensuing  session^  by  a  jury  of  freeholderB 

omS^MiI  ^^  ^^^  county,  ascertain  the  value  of  the  said  trees  when  felled,  over 

■***g*^„  and  above  the  expense  of  felling,  and  the  needful  compensation  to  be 

^'^*  made  as  aforesaid,  if  any  such  be;  which,  with  the  record  of  such 

judgment  and  recognizance,  shall  be  by  tlic  justices,  at  the  instance 

cSmo^  ^  of  the  party  interested,  certified  into  the  court  of  Oianoery,  and 

Execution,      executiou  shall  issue  thereupon  as  usual  on  recognizances  taken 

before  a  master  of  that  court;  but  if  such  petitioner  shall  fail  to  give 

such  security  at  such  session,  according  to  such  notice,  the  property 

of  such  trees  shall  remain  in  the  tenant. 

^n^mam         |,  6.  ( Provided  also,  that,'  If  more  than  one  person  intided  to 

*'^*"'        such  reversions  shall  petition,  that  person  shall  be  preferred  who  has 

the  most  immediate  title  to  the  reversion* 
^SEll'Kon      $•   d*  Provided,  that  where  the  reversion  belongs  to  a  minor, 
SSffi^^  **"  and  the  court  of  Chancery  shall  adjudge  that  it  is  for  the  benefit  of 
the  minor  to  purchase  such  trees,  the  guardian  shall  have  allowance 
for  what  he  pays,  and  expenses  for  such  purchase,  if  the  person 
purchasing  such  trees  shall  be  tenant  for  life,  or  in  tail,  impeachaUe 
of  waste,  such  purchaser  shall  stand  in  the  place  of  the  planter,  and 
such  trees,  if  not  felled  by  him  during  the  subsistence  of  his  title, 
shall  be  felled  or  valued  according  to  the  rates  of  this  act. 
MtS'tb^       §•  ^'  ^^d  i°  order  to  ascertain  what  compensation  shall  be  made 
tobemSStaf  by  such  tenant,  intitied  by  the  rules  of  this  act  to  fell  trees  after  the 
faiitoyaftg    expiration  of  his  term,  it  shall  be  lawful  for  the  tenant  to  petitioD 
ofidttwv.    ^]|Q  justices,  giving  the  reversioner  like  notice,  and  on  the  tenaati 
giving  like  security  by  recognizance,  the  court  shall,   by  a  juyf 
ascertain  the  damages,  and  the  like  remedy  shall  be  on  the  buyer  ai 
before  mentioned. 
FcMto  the         §u  10.  The  fees  to  be  taken  by  the  clerk  of  the  peace  for  filing  and 
entering  every  petition,  six  pence;  for  filing  and  copying  erciy 
affidavit,  six  ponce;  for  making  and  filing  every  recognizance,  tirp 


cl«k<tftlie 
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shillings  and  six  pence ;  for  rule  for  tryal  and  precept  to  the  sheriff, 
each  party  one  shilling ;  for  making,  recording,  and  certif^dng  the 
to  Chancery,  six  shillings  and  eight  pence. 


No.  CCXL— 17,  18  Geo.  IIL  Ir.  c.  36,  §.  1. 

Ad  Act  to  explain  and  amend  an  Act,  passed  in  the  Sixth  Year  of  , 
the  Reign  of  his  present  Majesty,  entitled.  An  Act  for  cncoumging 
the  Planting  of  Timber  Trees. 

§•  1.  <  Whereas  by  an  act  passed  in  the  sixth  (>)  year  of  the  reign  of 
Lis  present  majesty,  entitled.  An  Act  far  encouraging  the  Planting  of 
Timber  Trees,  it  is  among  other  things  enacted,  that,  ^^  from  and 
after  the  1st  day  of  September,  1766,  if  any  tenant  for  life  or  lives, 
by  settlement,  dower,  curtesy,  jointure,  lease,  or  any  office,  civil, 
military,  or  ecclesiastical,  impeachable  of  waste,  or  any  tenant  for 
years,  exceeding  twelve  years  unexpired,  shall  plant  sally,  osier, 
or  willow,  the  sole  property  of  such  shall,  during  the  continuance 
of  the  term,  vest  in  the  tenant,  and  he  may  cut  and  sell  (^)  the  same 
under  the  restrictions  therein  after  mentioned ;  and  if  such  tenant 
shall  plant  any  timber  trees  of  oak,  ash,  elm,  fir,  plane,  wallnut, 
chesnut,   horse-chesnut,    quick,    or    wild  ash,   alder,   poplar,    or 
other  timber  trees,  such  tenant,  during  the  term,  shall  be  entitled 
to  a  house-boot,  plow-boot,  cart-boot,   or  car-boot  of  such  trees 
by  him  planted ;  and  at  the  expiration,  or  when  such  trees  shall 
have  attained  maturity,  which  shall  first  happen,  shall  be  entitled 
to  the  said  trees,  or  the  value  of  them,  according  to  the  directions 
therein  after  mentioned;  any  covenant  heretofore  made,  law,  or 
usage  to  the  contrary  notwithstanding ;"  and  by  the  said  act  it  is 
provided,  that  where  the  expiration  of  the  term  is  certain,  the 
tenant  during  the  last  year  of  his  term,  paying  the  rent,  and  per- 
forming the  covenants,  may  cut  and  carry  away  the  trees  by  him 
planted :  And  whereas  considerable  parts  of  the  lands  of  this  king- 
dom are  held  by  leases  for  terms  of  years  from  bodies  corporate, 
^ecdesiastical  and  lay,  which  leases  the  tenants  from  time  to  time 
*  surrender  upon  taking  new  leases  of  the  same:  and  whereas  a 

C)  9m  Jbat  Not.  200  &  208.  P)  'fell*  in  the  Grigrton  coUecticui. 
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^fimitei!ider  in  snoh  ease  may  be  considered'  as  an  expiration  of  the 
^  term,  and  thereby  in  many  cases  defeat  the  good  intention  of  tb^ 

Hm  MfffB.   <  act  aforesaid,  be  it  enacted ^tfaat,'  The  surrendei'  of  any  leMe 

teyHn  to «  for  a  term  of  years  of  lands,  to  any  body  corporate,  ecciesiastical, 

mw  ta^no  o^  ^7'  ^^^  ^^®  purpose  of  taking  a  new  lease  thereof,  shall  not  be 

SGSffet  considered  as  an  expiration  of  the  term  surrendered,  so  far  as  the 

^SdaSCi      lame  rMpects  the  said  act,  but  t^t  evef y  renewal  shaill be  oonaidend 

as  a  further  continuance  of  the  original  term,  and  the  ieaast  shall* 

enjoy  all  benefit  of  planting  given  by  the  act  aforesaid,  in  as  fiill  and 

ample  a  manner  as  if  the  additional  term  of  years  had  been  contained 

3n  his  original  lease. 


No.  CCXIL— 5,  6  Geo.  UL  Ir.  c.  17,  §•  7. 

l?^»^7to  S'  ^*  Provided  that  this  act  shall  not  extend  te  leases  to  be  mde 
yg.j!3£L,  by  guardians  of  minors,  or  cnstodees  of  lunaticks  or  idiots,  or  to  any 
Moti^fiflM  person  in  possession,  as  creditors  by  mortgage,  ciMftxtfatn,  ekgUj  or 
«nnt  otherwise^  or  deriving  under  such  only,  or  to  any  tenant  who  shall 
be  evicted  for  non-payment  of  rent 


ProvUiiom  of  the  2nd  Series  of  Enactments. 
Registry  qf  Timber. 

No.  CCXni.— 23,  24  Geo.  III.  Ir.  c.  99,  J.  1,  2. 

An  Act  to  amend  the  Laws  for  thd  Ehcour^ment  of  planiiog 
,  iTfanber  Trees. 

Sfofuit  §•  ^*  *  Whereas  the  laws  for  the  encouragement  of  tenants  ib  fhnt 
iS^aSfS!  ^  timber  trees  have  proved  ineffectual :  be  it  enacted — -that,'  ftm 
il^^iSi  and  afUnr  the  passing  of  this  act,  any  tenant  for  life  or  lives,  t? 
oa^ivd!  eettledient,  dower,  courtesy,  jointure,  lease,  or  o^ce  dvil,  nufilirr) 
nStiSm^'  ^^  ^d^ittoastScal,  impeachable  of  wiute,  or  any  tenant  for  yetfi 
Itt6eeding  fburtiMn  years  unexpired,  who  shall  plant,  or  cause  to  k 
ptanfteft,  itiiy  tbitbertrMsofoak,  ash,  elm,  beedi,  fir,  dder;  i^rany 
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*ther  trees,  shall  be  entitled  to  cut,  8ell(*),  and  dispose  of  the  same, 
T  any  part  of  the  same,  at  any  time  during  the  term. 

$•  2.  Provided  always,  that  any  tenant  so  planting,  or  causing  to  vtowidtAther 
m  planted,  shall,  within  twelve  calendar  months  after  such  planting)  dmPiimin 
odge  with  die  clerk  of  the  peace  of  the  county,  or  county  of  a  city  ^^2mL  ^ 
rhere  such  plantation  sbaU  be  made,  an  affidavit  sworn  before  some  ^*^*^ 


instiee  of  the  peace  of  the  said  county,  reciting  the  number  and  Idod/i 
,r  the  tree,  planted,  and  the  oame  of  the  hmda.  in  form  following : 

I.  A,  B.  do  9wear,  thai  I  have  pkmied  or  caused  to  be  pUnriedp 
vMm  twebe  cafendar  months  last  pasty  otLthelandstf 
iMtkeparishqf  held  by  me  from  ihefik: 

bicing  treesj  [here  reciting  the  number  and  kinds  of  trees,]  cmd  that 
liave  ffioen  notice  to  the  person  or  persons  vnder  whom  I  immediaiely 
den'w,  or  hiSj  her^  or  their  agent,  qf  my  intention  to  register  said  treesy. 
tiBimt^  days  at  the  least  previous  to  this  day,  and  that  Ihasop  given  notion 
ffMy  intention  to  roister  saidtreesy  bypublick  advertisement  in  the  Dublivi 
O^Mt^ejthirty  days  at  the  least  previous  to  the  date  hereq/^  or  9]^  ^^amf 
that  I  have  also  given  noUce  itf  the  same  in  writing  to  the  head  landlord^ 
owner  or  owners  ^  said  ground,  or  his  or  their  agent,  twenty  days 
premus  to  the  date  hereof,*^  (as  the  case  may  be.)  Which  affidavit  Um9 
derk  of  the  peace  is  directed  to  keep  on  a  separate^  file  amongst  tb# 
Pseoids  of  the  oounty,  and  to  enter  in  an  alphabetical  book  by  tibip 
leaomination  of  the  land;  for  filing  which  affidavit,  alphabeting  the 
Hme,  and  malung  and  attesting  a  copy  thereof,  the  clerk  of  the  y^^^^^^ 
imee  aball  receive  one  shiUii^,  and  for  a  copy  of  the  affidavit  given  ^j^*^"^ 
Itany  after  time,  six  pence;  and  ta  which  book  and  affidavit  any 
person  may  resort  at  and  during  any  quarter  sessions  of  the . jpeac^ 
iir  «aid  county,  paying  three  pence;  and  such  clerk  of  the  peace  ^^g^j^ 
iplierebj  directed  to  read  in  open  court,  at  every  general  quarter  ^S^Mtn^ 
Hniuua,  all  affidavits  as  aforesaid  which  shatt  have  been  lodged  with  next  ineni 
^at  any  tinie  since  the  general  quarter  ses»ons  next  preceding  the  ^S^ 
updar  the  penalty  of  twenty  shillings  for  every  omission,  to  be 
by  civil  bill,  by  any  person  who  shall  sue  for  the  same, 
lidbin  twelve  montbft  after  the  quarter  sessions  at  which  he  ought  ta 
|fi^|HiUickly  read  auch  affidavit. 


M* 


(*)  <  lUi'  in  Ibe  GneH9n  otUwtMi. 
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Registry  qf  Coppice  EncbsetL 
No.  CCXIY.— Same  Statute,  §§.  S,  4. 

AnytnutM      S«  3.  <  And  be  it  enacted,  that,'  If  any  tenant  as  aforeodd  t 

•taiMid  wbo  - 

*b^^i^  inclose  any  piece  of  ground  containing  coppice-wood,  which  h 

gJ^JJl^  1^.  not  bound  by  his  lease  to  inclose  or  preserve,  and  which  has 

aS^lto-^y  been  inclosed  or  preserved  from  cattle  for  five  years  prece£ng, 

tran,  iMving  said  tenant  shall  have  power  to  cut,  sell  (*),  and  dispose  of  the  t 

■vittvpach.   which  shall  grow  firom  said  coppice,  at  any  time  during  hu  tc 

leaving  one  timber  tree  on  every  square  perch  of  such  copjnce  wl 

timber  trees  are  growing. 

Kouce  to  be      §•  4-  *  ^^^  ^^  ordcr  to  prevent  any  frauds  that  may  arise  i 

£i!^Lfo^  ml  ^  his  claiming  any  trees  which  may  be  stancUng  in  the  said  grouiH 

sroual         <the  time  of  inclosing;  be  it  enacted,  that,'    Before  his  indcM 

the  same,  he  must  give  notice  at  a  quarter  sessions  to  be  hdd 

said  county,  that  he  intends  to  inclose  said  ground  within  ihe  q 

of  twelve  calendar  months  then  next  ensuing,  in  form  foUowing: 

/A*  B.  do  hereby  give  notice  that  I  intend  to  inchae 
acres  or  roods  [as  the  case  may  be,]  of  the  lands  qf 
in  the  parish  qf  held  by  from 

fir  t/ie  purpose  qf  preserving  the  coppice  growing  thereon.   Wl 
notice  shall  be  ^ven  to  the  clerk  of  the  peace,  and  by  him  read  al 
in  the  presence  of  the  justices,  and  for  so  doing  the  clerk  of 
peace  shall  receive  six  pence ;  a  copy  of  which  notice  shall  be  gi 
to  the  person  from  whom  such  lands  are  hcdden,  or  to  his  kiK 
agent. 
Amapof  nid      §'  ?'  "^^^  ^  ^^  further  enacted,  that.  In  order  to  entitle  himse! 
Sftdfrnhmu  <uiy  benefit  from  said  inclosure,  the  tenant  shall  also,  withro 
Switb  the  '  calendar  months  after  such  inclosure,  lodge  with  the  said  clerl 
j^fiobe     ^e  peace  a  map  of  the  ground  so  inclosed,  and  an  affidavit  sf 
before  some  justice  of  the  peace  for  said  county,  in  form  followii 
/  A.  B.  db  swear  that  I  have  inclosed  aereSf  n 

perches  qf  the  lands  qf  in  the  parish  qf 

which  I  hold  from  and  that  I  have  comia 

number  qf  trees  exceeding  six  fret  in  heighth,  and  which  are  now  d 
ing  thereon,  according  to  the  best  qf  my  skUl  and  Judgment,  and 


C)  'fell*  in  the  Grkrson  coUcction. 
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iegf  amount  to  no  more  tikan  trees  <f  the  filbnoing  ktmb,  [bere 

laming  the  kinds  of  trees,  and  the  number  of  each  kind,  which  they 

lo  not  exceed ;]  or  dee,  ^^and  that  there  are  no  trees  exceeding  six 

^  m  heighth  growing  vpon  said  lands^  so  inclosed  by  me/'  [as  the  case 

Biaybe,]  andthat  I  intend  io  preserve  said  lands  so  inclosed /fromcatOe 

fbr  (he  space  office  yearsj  that  the  copse  may  grow.  And  the  trees  so 

sittiding  as  aforesaid  shall  continue  to  be  the  property  of  the  person 

to  whom  they  belonged  before  said  registry ;  and  the  derk  of  the 

fMee  is  hereby  required  to  keep  the  aforesaid  notice,  and  the  afore- 

Midmap  and  affidavit,  on  the  same  file  with  the  affidavits  of  trees 

planted  and  reg^tered  by  virtue  of  this  act,  and  to  enter  the  same  in 

tbe  same  alphabetical  book';  for  filing  which  notice,  and  map  and  affida. 

Tit  of  such  inclosure,  alphabeting  the  same,  and  making  and  attesting 

a  copy  thereof,  the  clerk  of  the  peace  shall  receive  one  shilling,  and 

-fcracopy  of  the  notice  and  affidavit  given  at  any  time  after,  six 

poioe  each,  and  to  which  notice,   map,   affidavit,  and  book,  any 

pmon  may  resort  at  any  quarter  sessions  of  the  peace  for  said 

eounty;  and  such  derk  of  the  peace  is  hereby  directed  to  read  in  cmc  i^tiic 

open  court,  at  every  quarter  sessions,  all  affidavits  of  inclosures  mSPJSaiSlSt 

lia?ing  been  actually  made  as  aforesaid,  which  shall  have  been  te^SSiyof 

lodged  with  him  at  any  time  since  the  general  quarter  sessions  next 

(needing  the  same,  under  the  penalty  of  twenty  shillings  for  every 

Muanon,  to  be  recovered  by  dvil  bill,  by  any  person  who  sliall  sue 

'fcr  the  same  within  twdve  calendar  months  after  the  quarter  sessions 

at  which  he  ought  to  have  publickly  read  such  affidavit. 

Avoidance  of  Fraudulent  Registries. 

« 

No.  CCXV.— Siune  Statute,  §.  6. 


i«y« 


}.  6.   *And  for  the  preventing  of  fraudulent  registries,  be  it  vwom 
cnscted,  ibat»'  Any  persons  under  whom  the  lands  shall  be  hdd  Kra! 
Bsdiatdy  or  immediatdy,  whereon  the  trees  restored  or  the  indo-  pj^^^yy" 
aores  r^iirtered  in  pursuance  of  this  act  may  be,  and  who  shall  think  ^*"^^ 
Unsdf  or  hersdf  aggrieved  by  a  fraudulent  registry,  may  apply  to 
tke  justices  of  said  county  assembled  in  quarter  sessions  at  any  time 
sithin  twdve  months  after,  such  r^;istry,  (or  if  he  or  she  be  a  minor 
It  liie  time  of  rmstering,  within  twdve  months  after  he  or  she  shall 
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.arrive  at  the  age  of  twenty-one  years,)  which  juatiQes,  on  faoeivkg 
a  petition  complaining  as  aforesaid  of  a  frandalent  regiBtry^  and  also 
an  affidavit  that  notice  of  such  intended  complaint  bad  been  aerved 
on  the  tenant  twenty-one  days  at  the  least  befiKe  each  quartor  aen 
aionsy  shall  cause  a  jury  to  be  impanneUed^  who  shall  decido  iriMtbar 
the  said  registry  be  a  true  registry  or  not,  and  if  they  shall  find  it 
to  be  a  f|dse  registry,  then  the  same  diall  be  deemed  utterly  nail 
and  void,  and  of  no  effect;  but  if  they  shall  find  for  the  tenaoty  Ihea 
the  registry  shall  be  deemed  good,  and  their  verdict  in  both  cssai 
ahall  be  conclusive. 

BegMared  Satu. 

No.  CCXVL— Stime  SUxMe^  §J.  7,  8.' 

§.  7.  ^  And  whereas  it  may  be  advantageous  to  all  pemsns  con- 

'^oemed,  that  the  tenant  may  sell  his  or  her  light  and  Xide  in  «Md 

^^rees  to  the  person  under  whom  he  or  slw  may  derive;  be  it 

liHHP^Mar'^  enacted,  that,'  Any  tenant  may  sell  hiB>  or  her  right,   titles  and 

tt«n'tom  "property  in  said  trees  or  ooppioes,  or  any  part  of'  the  same,  to  any 

XSmt^  ^person  under  whom  he  or  she  may  derive  uMsdiately  or  immediately^ 

"^'*"^'  rand  that  the  penmn  so   purefaasmg  shall  have  all  rights,  tidei, 

and  properties  and  privileges  therein,  which  are,  or  by  this  uetshsil 

be  aecured  to  said  tenant. 

§.  8.  '  Provided  always,  and  to  prevent  disputes  touduag  dv 
voMteor  ^^e  or  transfer  of  said  trees  or  coppices,  that,'  No  aiJe  sr 
^Sd^nmm  transfer  of  the  same  shall  be  deemed  good  in  law,  unless  and  untii 


cd  good  If  not  •the  same  shall  be  dqne  in  writing,  and  signed  by  said  tenant  with 

done  fan  writ-  " 

^?w^*JvB-  his  or  her  name  or  mark,  attested  by  two  credible  witnesses,  and  an 

f^l^^g;^  attested  copy  of  said  writing  or  instrument  lodged  with  the  clerk  of 

oTtiMpMoe.    the  peace  in  open  court,  at  some  quarter  sessions  of  the  peace  for  the 

county,  or  county  of  a  city,  having  been  first  proved  to  be  a  true 

copy  by  some  credible  witne6ses(* ),  uponoath  before  the  justioasdfM 

•sessions ;  which  copy  the  cleric  of  the  peace  is  herdby  diveded^alBiip 

on  the  same  file  ^th  the  affidavits  in  thia  act  mentienedy  and  to 

PoKhMT  to  'ulldudMt  in  the  same  book,  and  tw  so  deim  tiie  clerk  of  the  -jme^ 

Sfcy.^    ^shall  receive  firom  the purdiaser ^onoafailling;  ^md  to  aaid  'book  wA 

gJJ^^y.  affidavit 'all  pereoM  shall  haro  aeoess  at  any  ^bk,  paying  six  •peaoi'* 

log  Mi  ■  •  - I  I        _     ij    ii^_,    I  " 

(*)  <  witacfi*  IB  tht  Griirwn  ooUccUon. 


fd  MU  aflMtod  c<ipy'  tof  tke*  eopy  of  rach  writing  or  uMtnMqptf 

pied  hy  tb^' acting  eleric  of  the  peaoe^  efaall  be  deemed  in  all  eeurte 

be  endenee  of  tbe  due  r^ietry  of  such  writing  or  instrument,  and 

lek  copy  the  clerk  of  the  peace  shall  be  at  all  times  obliged  to  giro  ud  ibr  a 

I  teeeiTing  six  pence ;  and  anj  clerk  of  the  peace  refosing  to  give  ^^'^'^ 

idi  eopy  within  three  days  after  it  shall  be  demanded,  AaU  forfirit  ^"'^^^ 

lis  SUB  of  five  pounds,  to  be  reooTored  by  dril  Inll,  by  any  one- 

«1m> iball  sae  for  the  same  within  six  months;  and  if  the  head  or  prindiMi 

piMipal  landlord  shall  so  purchase  the  said  trees  or  coppices  from  ^|^^||^ 

as  mider  tenant  having  a  right  to  sell  the  same,  then,  irom  and  after  £^^£1 

die  registry  of  the  sale  as  aforesaid,  die  said  trees  shall  bdong  to  &' 

MBcllimdlbrd  in  as  fall  and  ample  a  manner  as  if  they  were  his  own 

original  right  or  royalty,  notwithstanding  any  intermediate  term  that 

may  exist  between  the  term  of  the  said  under  tenant  and  the  estate 

of  the  said  landlord. 


edUt  AfWD 


Xs^ 


Tie  Tenants  rigid  of  cutting  and  (he  LcmdhriPs  rigid  of  purchasing 

TVeesso  registered. 

No.  CCXVII.— &WMJ  Statute,  §§.  9,  10,  11,  13,  21,  S??. 

$.  9.  *  And  be  it  enacted,  that»*  When  the  term  of  the  tenant  ^^t^^ 
iatided  to  the  property  of  the  trees  by  this  act  shall  be  for  life  or  SiSliJS^te* 
Qncertain,  the  said  tenant  shall  have  the  same  liberty  for  the  space  ^S?for*m 
of  one  year  after  the  expiration  of  his  lease,  to  enter  upon  said  lands,  expintiom 

*  •  enter  upoo 

ud  to  cot,  carry  away,  and  dispose  of  die  said  trees,  as  if  his  lease  ^[^j^/^ 

iai  been  unexpired,    making  such  reasonable   compensation  for  ^^ ''***>  ^ 

dittMges  incurred  by  so  doing,,  as  shall  be  awarded  by  two  of  the 

Bdg^beursi  who  shall  be  appointed  by  the  next  residing  justice  ot 

lbs  peace  for  said  county^  by  an  order  under  his  hand,  and  which 

two  neighboors  shall^  in  case  of  difference  between  them,  call  in  a 

third. 

J»  10.  <  Provided  always,  and  be  it  enacted,  that,'  If  any  per-  FknoMCDtu 
m  intitfed  to  the  reversion  or  inheritance  of  said  lands  mediately  or 
BUBediaisly,  shall  bo  inclined  to  purchase  said  trees,  such  person  uT^JSSSL 
lay,  at  any  t&me  within  six  oalondar  months,  serve  a  notice  in  writing  ^S!m 
•  said  tenant  to  desist  from  cuttiw  aaid  trees,  who»  on  receipt  of  tothcSSS^ 
■ahnstiee,  is  hereby  enjoined  to  desisft  from  cutting  the  same ;  and  ^SSt^gSSi 
be  aaid  person  so  intided  to  the  reversion  or  inheritance^  may  apply  ^S?*?**^ 


940  ova  I'ROCEEDING^.  Ite;  pSooK  IL 
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by  petition  to  the  juetioes  at  some  quarteit^seiinoiis  of  the  peace  for. 

aeid  county,  or  county  of  a  city,  setting  forth  Jiis,  her,  cur  tiieir  titlci 

and  his,  her,  or  their  intention  to  purchase  said  trees,  and  upon 

said  petition  received, ,  and  proof,  made  to  the  said  justices,   that 

notice  was  duly  served  on  said  tenant,  twenty-one  days  before  the. 

quarter  sessions,  of  the  landlord's  intention  to  apply  to  said  justices. 

at  said  quarter  sessions,  by  petition  as  aforesaid,  then  the  said  justi- 

oes  shall,  either  at  said  quarter  sessions,  or  at  the  next  ensuing,  at 

their  discretion,  cause  a  jury  to  be  impannelled,  which  jury  shall 

try  and  determine  the  value  of  said  trees,  allowing  f<nr  the  expence 

of  felling  them,  and  fot  the  damage  that  would  be  incurred  by  so 

doing ;  and  the  justices  shall,  on  receiving  the  verdict,  immediatdy 

declare  in  open  court  the  sum  to  be  paid  by  the  inheritor  or  Tever> 

iruieiiim     sioner  for  said  trees;  and: if  the  said  reversioner  or  inheritor  shall 

ftotprid,  Ac,  not  pay  to  the  said  tenant,  or  to  his  or  her  legal  representative,  the 

gygjlff^-  sum  so  awarded,  or  lodge  the  same  with  the  county  treasurer  for  the 

b^£»prapi£  use  of  the  said  tenant,  or  his  or  her  representative,  at  or  before  the 

SnS^d^    general  quarter  sessions  then  next  ensuing,  then  the  justices  at  said 

Mwy  irttimit  next  quarter  sessions  shall  declare  in  open  court  that  the  said  trees 

IMynig  wot  oft-  '  * 

MoSt  vuM-   ^^^  ^^^  property  of  said  tenant,  or  his  or  her  representative ;  and  tlie 
SShi^     same  shall  have  power  to  enter  upon  said  lands,  and  to  cut  and  take 
away  said  trees  at  any  and  all  times  during  six  months  then  n(Qzt 
ensuing,  between  sunrise  and  sunset,  ^thout  pajring  any  eompenes- 
tion  for  the  damage  he  shall  do,  unless  he  shall  commit  wanton  and 
unnecessary  damage,  upon  affidavit  whereof,  the  next  resident  jus- 
tice shall  cause  said  wanton  and  unnecessary  damage  to  be  valued  by 
two  neighbours,  who,  in  case  of  difference,  shall  call  in  a  third*;  and 
If  man  thm  ^  there  shall  be  more  persons  than  one  claiming  to  become  purcht- 
Sw  m!TO^  iers  of  said  trees  at  the  proper  time  of  claiming  as  aforesaid,  tbe 
tor  or  revvr.  justiccs  at  Said  sessious  shall,  in  a  summary  way,  decide  which  claimant 
pntaTBd.      shall  be  preferred,  preferring  the  more  remote  inheritor  or  re▼e^ 
sioner  to  the  more  immediate. 

„, ^^       5.  11.  *  And  be  it  enacted,'  If  any  tenant,  or  his  representative^ 

gy^]^^    mtitled  to  cut  down  said  trees  as  aforesaid,  shall  sell  his  or  her  zif^ 

fSffStf*      or  title  to  the  same  to  any  reversioner  or  inheritor  by  private  bai^pin, 

jMwpw^r  of     '^^  ^bat  the  said  sale  or  bargain  shall  be  r^pistered  in  the  manner 

'  prescribed  in  this  act  for  r^stering  bargains  at  any  time  within  tbe 

ftiz.months  during  which  he  or  she  has  a  right  to  cut  the  add  tn&^ 
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then  said  trees  shall  be  deemed  the  property  of  the  purchaser ;  and  Fees  to  the 
the  fees  to  be  taken  by  the  clerk  of  the  peace  for  filing  and  entering  p®*^ 
every  petition  shall  be  six-pence,  and  for  filing  and  copying  every 
affidavit  six-pence,  and  for  registering  a  sale  of  trees,  six-pence. 

§•  12.  *  And  be  it  enacted,  that,'  The  surrender  of  any  lease  for  aJ^*"™^ 
years,  or.  for  a  life  or  lives  of  any  lands  to  any  body  corporate,  eccle-  !^^to^ 
siastical  or  lay,  for  the  purpose  of  taking  a  new  lease  thereof,  shall  rate^£x% 
not  be  considered  as  an  expiration  of  the  term  surrendered,  so  far  as  the  i«ase,notcoa. 

^  '  sidercd  w  an 

same  respects  this  act,  but  that  every  renewal  shall  be  considered  as  ^J^^^^su^ 
a  &rther  continuance  of  the  original  term,  and  the  tenant  shall  enjoy  {J^iT!^!^ 
all  benefit  of  planting  given  by  this  act,  in  as  full  and  ample  a  manner 
as  if  the  additional  term  of  years,  or  the  additional  lives  had  been 
contained  in  his  or  her  original  lease. 

$.  21.  ^  And  be  it  enacted,  that,'  Nothing  herein  shall  be  constnied  S^^i 


to  ex- 
ttiod  to  treat 


to  extend  or  relate  to  any  trees  planted,  or  to  be  planted,  in  pursu-  puntedbfoo. 

,  ,     venant  io  any 

ance  of.  any  covenant  contained  in  any  lease,  nor  to  affect  or  invali-  louc : 
date  any  such  covenants. 

§.  22.  *  And  be  it  enacted,  that,*  Nothing  herein  contained  shall  JJiJSi*S?^ 
extend  to  tenants  evicted  for  non-payment  of  rent,  SrUSl'"^* 


Proceedings  against  Tenants^  who  unlawfully  injwre  TreeSy  ^c. 

No.  CCXVIIL— 31  Geo.  III.  Ir.  c.  40. 

An  Act  for  the  Preservation  of  Shrubs  and  Trees. 

§.  1.  '  Whereas  the  several  acts  passed  from  time  to  time  in  this  king- 
<  dom  for  the  encouragement  of  planting  cannot  attain  the  great  and 

*  desirable  ends  proposed  by  them,  unless  effectual  regulations  be  made 

*  for  the  preservation  of  trees  when  planted ;  be  it  enacted that,' 

Ifo  person  whatsoever  holding,  or  who  shall  hold  any  lands  in  this 
Idngdom  by  lease  for  one  or  more  lives,  or  for  years,  or  by  will  or;^,S^niinda 
aofferance,  shall  cut  down,  grub  up,  lop  or  top  any  tree,  wood,  or  to  cut  down, 
'tmder-wood  growing  upon  the  lands  so  held  under  colour  of  estovers,  ^^^  ^^ 
^r  of  hoose-bote,  plow-bote,  hay -bote,  cart-bote,  or  any  other  bote  ^^.^^ 
^Vrbataoever,  or  under  any  pretence  or  cause  whatsoever,  unless  so 

fiff  as  such  person  shall  be  authorized  thereto  by  covenant  in  the  ^1^^^  ^ 
leave  under  which  the  said  lands  are  or  shall  be  so  held,  or  unless  ^itS^"^' 

Hh  ^'^- 
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such  person  shall  bave  the  consent  of  the  owner  or  ownen  thereof 

under  hisf  her,  or  their  hand  and  seal,  for  the  purpoee. 
§•  2.  '  And  be  it  farther  enacted,  that,'  If  any  person  to  holdi^ 
^jgfe?^   land  shall  offend  herein,  such  person  shall  be  subject  to  the  penaltiaf 
^j^Smt    enacted  against  persons  who  shall  wilfully  cut  down,  pluck  up^  lop^ 

top,  or  otherwise  damage  any  tree  without  the  consent  of  the  ownir 

or  owners  thereof  first  bad  in  writing.  (*) 


(*)  There  is  no  act  requiring  the  consent  of  the  owner  to  be  h«d  *  m  wriiing^'  in  ncli 
the  enactments,  which  reboe  to  the  subject,  are  the  following : 


Tsnomnot 

amlmclssil 

wbdgrubiip 

Acttsytrse 

noCbtinf 

ttMicunto 

thorlMdbf 

tfaeownen. 


Valuation  of 


Penalty  reoa- 


Bsoalvenor 


Dais  ov  new* 


fliot 


m^ 
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7,  8  Geo.  IIL  It,  c.  85. 

An  Act  for  the  farther  Preservation  of  Woods  and  Timber  Tkeea. 

§.  1.  *  Whereas  the  several  acts  passed  for  the  preservation  of  woods  and  timber-tracshf** 
*  in  a  great  measure  proved  ineffectual ;  be  it  enacted— that,*  From  and  aftar  the  Isk  dsj  ^ 
AugMt,  1768,  everjr  person  or  persons  who  shall  grub  up,  saw,  or  otherwiae  cutdei^ 
any  tree  «r  trees,  not  being  thereunto  authorised  by  the  owner  or  owners  of  aucfa  tne  ^ 
trees,  diail,  on  conviction  Uiereof  before  one  justice  of  the  peace,  on  the  oath  of  oot  ov* 
dible  witness,  forfeit  for  every  such  offence  to  the  owner  or  owners  of  Mich  tree  or  trsMi 
treble  the  value  of  such  tree  or  trees,  according  to  the  valuation  hereinafter  for  Aatpvpost 
mentiooed ;  every  ash,  elm,  beech  or  sycamore  tree  of  half  an  inch  diameter  shall  be  vabsA 
at  no  less  than  six  pence  halfpenny ;  and  every  such  tree  of  «*iie  inch  diameter  shall  be  vabs^ 
at  no  less  than  one  shilling ;  and  every  such  tree  of  two  inches  diameter  shaU  be  vafaisd  «l 
no  less  than  two  shillings ;  and  every  such  tree  of  three  inches  diameter  shall  be  valued  at  w 
leu  than  two  shillings  and  six-pence ;  and  every  such  tree  of  four  inehes  diameter  shaH  be 
valued  at  no  less  than  three  shillings ;  and  every  such  tree  of  five  inches  diameter  shaH  be 
valued  at  no  less  than  four  shillings ;  and  every  .such  tree  of  six  inches  diameter  ritfll  be 
valued  at  no  less  than  four  shillings  and  six-pence  ;  and  every  such  tree  of  ssf  indMS 
diameter  shall  be  valued  at  no  less  than  six  shillings ;  and  every  such  tree  of  eight  indMa 
diameter  shall  be  valued  at  no  less  than  eight  shillings ;  and  every  oak  tree  fttmi  half  i* 
inch  diameter  to  eight  inches  diameter  shall  always  be  valued  at  double  the  value  of  say 
<of  the  above  mentioned  trees ;  and  every  sueh  oak,  ash,  elm,  beech  and  sycamors  tmir 
above  eight  inches  diameter,  shall  be  valued  by  two  appraisers  sworn  for  that  purpose ;  sad 
the  diameter  of  every  such  tree  shall  be  measured  at  the  butt  end ;  the  said  peoshy  it 
treble  value,  according  to  the  valuations  aforesaid,  to  be  levied  by  distress  and  sale  of  tbr 
goods  of  die  offender  or  offenders ;  and  where  no  distress  can  be  found,  the  said  ofte^ 
or  offenders  shall  be  committed  to  the  common  gaol  of  the  county  where  such  offencs  «V 
committed,  by  warrant  under  the  hand  and  seal  of  such  justice,  for  any  time  not  eieii^ 
ing  twelve  months,  there  to  remain  without  bail  or  mainivise ;  and  every  pereoo  bafifg^ 
receiving  any  tree  or  trees,  knowing  the  same  to  be  stolen,  shall,  on  oonvictioB  m  aftMi 
be  liable  to  all  the  pains  and  penalties  aforesaid. 

$.  8.  <  And  be  it  Ibrther  enacted,— that*  From  and  after  the  Ist  day  of  Augu^VfUK 
no  person  shall  strip  bark  from  any  growing  tree  or  trees,  unless  being  tbereunta  ae^M^ 
iaed  by  the  owner  or  owners  of  such  tree  or  trees,  on  pain  of  forfeiting  to  liie  saU  •*■* 
or  owners,  on  conviction  thereof  before  one  justice  of  the  peaoe^  on  the  oath  of  omU^ 
dible  witness,  treble  the  value  of  such  tree  or  trees ;  and  every  such  tree^  ft«m  oM  M 
diameter  to  dght  inches  diameter,  shall  be  valued  according  to  the  valuation  eboie  90^ 
iSoned;  and  every  tree  above  eight  inches  diameter  shall  be  vained  by  two  appiaisteei* 
for  the  purpoee ;  and  no  person,  except  publick  and  known  tanners  and  dyer^  and  pM<l^ 
poeaeesed  of  woods,  shall  keep  any  bark  or  rind  of  trees  in  their  houses  or  oIlMr  piM 
under  pain  of  forfeiting  to  any  informer  a  sum  not  exoeedipf  fifty  ahtUingf^  aor  !■§  M 
thirty,  on  conviction  as  aforesaid ;  the  said  penalties  to  be  levied  by  distrcea  and  sele  rf^ 
foode  4Df  the  oflRrader  or  ollttidiri ;  and  where  BO  dtfltiess  am  be  fiMtai^ 
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§.  3.  '  And  be  it  further  enacted,  that,'  No  such  person  in  whose  ^p*'*°"* 
pooesnon  there  shall  be  found  any  tree,  or  any  kind  of  wood,  under-  SSijmmiw/* 
wood,  poles,  sticks  of  wood,  shoots,  or  young  trees,  so  cut  or  grubbed  SmSto 
up,  contrary  to  the  provisions  of  this  act,  shall  be  deened  by  any  ^j^^l^jJ^t^ 
juttioe  of  the  peace  to  have  come  fairly  and  honestly  by  the  same,  {^^S^i. 
within  the  meaning  of  an  act  passed  in  the  fifteenth  and  sixteenth  ^  ^ 
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or  oflbndcn  iball  be  committed  to  the  common  gaol  of  the  county  where  such  oflRmce  was 

committed,  by  warrant  under  the  band  and  leal  of  such  justice,  for  any  term  not  exceed* 

faig  BE  mootbty  there  to  remain  without  bail  or  mainprise ;  and  it  shall  and  may  be  lawful 

to  and  for  any  constable,  officer,  or  other  person,  by  warrant  under  the  hand  and  seal  of  ^n^'asOe 

Mij  one  justice  of  the  peace,  granted  upon  information  on  oath,  to  make  search  in  all  bus-  sr«sM. 

pccted  bouses,  and  other  places,  for  bark  or  rind  of  any  tree. 

$.9.  *  And  be  it  furUier  enacted, — that,*   From  and   aAer  the  Ist  day  of  August,  Fenoncin 
176S,  it  shall  and  may  be  lawful  for  any  ronsUble,  officer  or  other  person,  by  warrant  JJjJSImS!!^ 
under  the  band  and  seal  of  any  one  justice  of  the  peace,  granted  upon  information  upon  linuMl  HaUtt^ 
OBtb,  to  make  search  in  all  suspected  houses  and  places  for  any  wood,  trees,  poles,  or  Pg*jttgi>f 
timber;  and  if  such  person  shall  find  any  of  the  premisses  in  the  possession  of  any  person  canwCr; 
or  petsoaa  suspected  to  be  guilty  of  the  offences  aforesaid,  he  shall  bring  such  suspected* 
jmsun  or  persons  before  such  justice  of  the  peace  ;  and  if  such  suspected  person  or  pev« 
mnsahall  not  make  full  and  clear  proof  to  the  satisfaction  of  such  justice  that  such  woods,. 
mm,  poles,  or  timber  were  fairiy  and  honestly  bought  by  such  person  or  persons,  or  given  to- 
him  or  them  by  the  owner  or  proprietor  thereof  in  default  thereof  such  suspected  person  or 
persona  shall  be  judged  and  deemed,  and  sliall  stand  convicted  of  a  breach  of  this  act,  and 
siudt  bo  aulject  to  the  several  penalties  above  inflicted  for  the  first  offence,  in  manner  and 
Ibrm  there  limited  and  eipressed  ;  and  no  writing  or  writings  of  any  person  or  persons 
adknowledging  the  receipt  of  a  valuable  consideration  for  such  wood,  trees,  poles,  or 
timber,  shall  be  deemed  a  sufficient  proof  of  An  honest  and  fair  purchase,  until  the  truth 
of  such  writing  or  writings  be  ascertained. 

J.  4.  Provided  always,  that  if  any  person  or  persons  shall  find  him  or  themselves  Appndto 
aggrieved  by  any  adjudication  or  determination  of  any  such  justice  of  the  peace,  it  shall  Quarter  iss* 
and  may  be  lawful  for  such  person  or  persons  to  appeal  aguinst  the  same  to  the  next  general  "^"^ 
qunrter  sessions  of  the  peace  to  be  held  for  the  county  or  place  where  such  offence  is  sup- 
to  have  arisen,  whose  determination  tliere  shall  be  finaL 


15,   16  Geo,  III.  Ir.  c  26.  J§.  1,  2,  4,  6.  — j 

JtM  Act  for  encouraging  the  Cultivation,  and  fur  the  better  Preservation  of  Trees,  Shrubs,.   Zcyk^^^^^y 

Plants  and  Roots.  j^^ /    \  c^J 

5*  1*  '  Whereas  the  several  acts  of  parliament,  made  for  the  encouragement  of  planting    ^     >^   ^ 

*  and  for  presenring  of  timber  trees  woods  and  underwoods,  herein  after  mentioned,  have  /  fy^ 

*  not  had  the  desiri<d  cflTect ;  and  to  avoid  the  confusion   wliich  may  arise  from  the  multi- 

*  tnde  of  the  laws  relative  to  the  same  subject,  it  is  tiiought  expedient  to  repeal  the  said 

*  aevoral  acts,  and  to  make  one  new  act  containing  all  such  parts  of  the  said  acts  as  are 

*  proper  to  be  continued,  with  such  alterations  and  additions  as  are  herein  after  contained  \ 

*  ihonlbra  be  it  enacted, — that,*  From  and  after  the  Ist  day  of  May^  1776,  an  act  of  par- 
liament poasod  in  the  10th  year  of  the  reign  of  his  late  majesty  king  William  the  Third,  ^^^^^'^^ 
%lllftkd.  An  Act  fir  planting  and  preserving  Timber  Trees  and  Woods  ;  and  also  anether 

•d  of  parliament  passed  in  the  fourth  year  of  her  late  mijesty  queeu  Anne,  eotitied,  An  ^Aao»c9» 
<^Set  fir  explaining  and  putting  in   Sxecuiicn  an   Act  fir-  planting  and  preserving 
TVarj  and  Woods,  and  fir  explaining  and  putting  in  Execation  an  Act  to  avoid  and 
prneni  Mi$demeanors  in  idle  and  lewd  Persons  in  barking  of  Trees ;  and  also  another  act 
of  parliament  passed  in  the  ninth  year  of  her  latie  majesty  queen  Anne,  entitled,  An  Act  9  Asm.  c  5, 
fvr  ik§  fiwther  explaining  and  putting  in  Execution  an  Act  fir  planting  and  preserving 
Ttaiirr  TVtes  and  Woods ;  and  also  another  act  of  parliament  passed  in  &m  eighth  year  A 
Ika  reigii  of  hit  hta  auijdy  king  G€orge  the  First,  entitled.  An  Act  fir  repealing  part  of  9  em.  Lcfc 
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JmHccsnot 
aWqa  M  here- 
in, lUHetn 
Uke  pcnaltin 
m  jumres  not 
cxecutinff 
UwvrcUuvc 
to  Unco,  &c. 


years  of  his  present  majesty's  reign,  entitled,  An  Act  far  encattrag 
tJic  CuItivatUmj  and  for  the  better  Preservaticn  of  Trees,  Shrubsj  Pirn 
and  JiootSy  or  within  this  present  act. 

§.  4.  And  be  it  further  enacted,  That  every  justice  of  the  pei 
who  sliall  wilfully  refuse  or  neglect  to  act  as  a  justice  of  the  pe 
upon  any  complaint  touching  the  offence  aforesaid,  or  any  ofFei 


and  10  much 
otSrOeo.  II. 
a9,  Mrclatei 
to  iiUmting, 

rBpdiffcio 


FhmlctMay 
1776,  DO  per- 
•311  to  cut 
down  or  da- 
mage any  trc«^ 
or  put  or  a 
tree,  or  be  ac* 
ceuary  tbero- 
to,  without 
coofentof 
ownen; 
nor  ahaU.hxTe 
aoT  tree,  &c. 
In  hiipofl- 
•anion,  with- 
out giring  ao- 
tisfiirtoTy  ac- 
count thereof; 
nor  flx  up  in 
churches,  iac. 
branches  of 
any  tree,  ex- 
cept as  herein 
mentiuned, 
under  iicuAlty 
of  a  sum  not 
exceeding  5/. 
and  charges. 

No  person  to 
cut  douni  or 
talse  away  any 
•hrub,  ice.  out 
of  any  nurxc- 
ry,  ^.  with, 
out  conicetit, 
ornukeu^cof 
ga'tf^Xrr.  made 
of  wood,  on 
plcut;ti4,  t:c. 
nor  of 
•collop^  of 
timtMrr  tmcR 
for  thatching; 
nor  put  up 
any  nuiy-buih 
near  hln 
hou<c,  Huu 
nor  keep  bark, 
i€C.  of  trees  in 
his  pOMCJWion, 
except  lawful- 
ly obtained  AC 
under  penalty 
ofaaumnot 
excee^ng  40s 
mid  charge*, 
tn  be  aiKi'r- 
taincd  tqr  the 
ju>tic«i  who 
vouvicts. 


an  jfct  pasted  in  the  Tenth  Year  of  King  William  the  Third,  entitled.  An  Act  far  pk 
ing  and  preserving  Timber  Trees  and  IVoodSy  and  also  Jar  gitring  further  Encouragem 
to  plant  and  preserve  Timber  Trees  and  irotds  ;  and  also  ho  much  of  an  act  passed  in 
fifUi  year  of  the  reign  of  bia  late  majesty  king  George  the  Second,  entitled.  An  Aa 
encourage  the  Improvement  of  barren  and  waste  Land  and  Bogs,  and  planting  ofTm 
Trees  and  Orchards^  as  relates  to  the  planting  of  timber  trees,  shall  be  repealed,  and  m 
null  and  void,*^ 

§.  2.  *  And  be  it  enacted — that,*  From  and  after  the  1st  dnj  of  Afoy,  1776,  ererj  p 
soil  who  Fball  wilfully  cut  down,  or  hreiik  down,  bark,  burn,  pluck  up,  lop,  top^ 
otherwise  damage,  spoil,  or  destroy  any  timber  tree,  or  fruit  tree,  or  any  youB|^  trees 
shoots,  or  any  part  thereof,  without  the  consent  of  the  owner  or  owners  thereof  fink  h 
and  obtained,  or  who  shall  be  aiding  or  a^sijiting  in  so  doing,  or  who  shall  have  ii  I 
lier,  or  their  possession  any  timber  tree,  or  any  kind  of  wood,  under-wood,  pcrfei^  nk 
of  wood,  shoots  or  young  trees,  slinibs  plants,  or  roots,  and  shall  not  give  a  sstiifaelB 
account  tliat  he,  she,  or  they  came  fairly  and  honestly  by  the  same,  or  who  shall  fix  op 
any  church  or  chapel  the  green  branches  of  any  tree  or  shrub,  or  any  part  of  any  tiee 
shrub  having  the  leaves  on  it,  except  holly,  bay,  laurastina,  yew,  or  ivy,  anddiafl 
thereof  convicted  upon  oath  of  any  one  credible  witness  before  any  one  of  his  majoq 
justices  of  the  peace  within  his  jurisdictiout  shall  for  every  such  offence  forfeit  and  p 
such  sum  of  money,  not  exceeding  five  pound?,  as  to  such  justice  shall  seem  mee^  tii^ 
tlier  with  the  charges  previous  to  and  attending  such  conviction,  to  be  ascertained  by  M 
justice  who  shall  convict  the  offender,  and  upon  non-payment  thereof,  such  Justice  fbi 
commit  such  offender  to  the  common  guol  or  house  of  correction  of  such  county.  1 
warrant  under  his  hand  and  seal,  there  to  remain  without  bail  or  mainprise  for  any  tis 
not  exceeding  six  months,  or  until  the  said  penalty  and  charges  shall  be  paid.f 

§.  4.  *  And  be  It  further  enacted, — that,*  Every  person  who  shall,  (Vom  and  after  the  1 
day  of  May  aforesaid,  wilfully  cut  down,  or  break  down,  pluck  up,  or  qioil,  bnnii* 
dcitroy,  or  take,  carry,  or  convey  oway  any  shrub,  plant,  or  root,  shrubs,  plants,  or  woi 
out  of  the  nurseries,  gardens,  woods,  or  fields,  of  any  other  person  without  the  cnai^ 
of  the  owner  or  owners  thereof  first  had  and  obtained,  or  who  shall  be  aiding  or  anitfi 
in  so  doing,  or  who  shall  make  use  of  any  gads  wiU)s,  bows,  or  liackbands  made  of  vooi 
on  liis  or  their  plows  harrows,  cars  carts  harness  or  tackle,  or  in  whose  custody  < 
possession  any  gnds  or  withs  shall  be  had  or  found,  or  who  shall  make  use  of  any  scoUof 
of  oak  or  ash,  or  any  other  timber  tree  for  tl)atching  of  houses  or  who  shall  put  op  9^ 
may-bush  opposite  or  near  to  his  or  her  house,  or  suffer  any  may-bush  to  be  so  put  np^  i 
to  remain  for  the  space  of  three  hours  opposite  or  near  to  his  or  her  house,  or  wbo^ 
keep  any  bark  or  rind  of  trees  in  his  or  her  house  or  possession,  not  being  a  known 
or  dyer,  or  person  lawfully  posscs>ed  of  trees  or  woods  or  not  having  lawfully 
Uie  same  from  some  person  so  possessed  of  trees  or  woods  and  shall  be  thereof  convid 
upon  fhc  oatli  of  any  one  credible  witness  before  any  one  justice  of  the  peace  witfaiBi 
jurisdiction,  shall  forfeit  and  pay  such  sum  of  money  as  to  such  justice  shall  seem  nNd*  I 
exceeding  forty  shillings,  together  with  the  charges  previous  to  and  attending  sncfa  Cf 
viction,  to  be  ascertained  by  such  justice  who  shall  convict  said  off*ender,  and  apon  Bi 
payment  thereof  such  justice  shall  commit  such  offender  to  the  common  gaol  or  bout 
correction  of  sucli  cotmty,  by  warrant  under  his  hand  and  seal,  there  to  remain  wiib 
bail  or  mainprize  for  any  time  not  exceeding  tliree  months  or  until  the  said  pcnaky  t 
charges  shall  be  paid.f 

*  See  the  Mvinf  as  to  tonanta  who  hati  planted  under  these  acts,  S8  Geo,  UI,  ik.  c.  3S. 
t  See  f  f.  Sand  5,  Ante  No.  209,  pp.  iO),  '£>l» 
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aiiast  the  said  recited  act,  or  in  any  wise  to  carry  this  or  any  law 
are'tofore  made,  and  at  the  time  in  force,  for  the  encouragement  of 
sntiog  or  the  preservation  of  trees  into  execution  as  a  justice  of  tlie 
etce,  he  shall  be  subject  to  the  like  penalty,  to  be  recovered  in  the 
ike  manner  as  is  enacted  respecting  any  justice  of  the  peace  who 


$.6,  *  And  be  it  further  enacted, — that,'  His  majesty's  justices  of  the  peace,  within  their  JiuUooi  ttp 

wvcrtl  and  respective  jurisdictions,  arc  hereby  authorized  to  put  this  act  in  execution,  and  ^{1^^*^ 

to  adminuter  an  oath  to  any  such  credible  witness  or  witnesses  as  shall  appear  before  diem;  tion,  Ac 

•Ddthatone  moiety  of  all  such  forfeitures  and  pecuniary  penalties  to  be  inflicted  by  this  act,  £?!j!^^%!j^ 

•nd  not  otherwise  applied,  shall  be  paid  to  tlie  informer  with  full  costs,  and  the  other  of ;      ^''""'^ 

Doicty  to  the  poor  of  the  parish ;  and  that  it  shall  and  may  be  lawful  for  any  constable  or  <^"y  person  bjr 

other  penon,  by  warrant  under  the  hand  and  seal  of  any  one  justice  of  the  peace,  to  make  jl^SISS^^n^  * 

Mudi  in  all  suspected  houses  and  places  within  the  jurisdiction  of  such  justice,  for  any  aerch  lot- 

tinber,  or  fruit-trees,  sticks,  shoots,  shrubs,  plants,  roots,  or  bark,  and  if  such  constable  fj^^umjer^ 

wpcnon  shall  find  any  such  in  the  possession,  house,  out-house,  field,  or  ground  of  any  ftr  which 

penoQ  suq>ected  to  be  guilty  of  any  of  the  oflences  aforesaid,  he  shall  bring  such  suspected  ^J^2f2? 

pnon  before  such  justice  of  the  peace,  and  if  such  suspected  person  shall  not  make  full  lawftiDj,  nu. 

ud  dtar  proof  to  the  satisfaction  of  such  justice^  that  such  timber  or  fruit-tree,  sticks,  {Jfl^  p«ion 

ikoob,  ihrubs,  plants,  roots,  or  bark,  were  fairly  and  honestly  bought  by  such  person,  or  broug£  be. 

fjna  to  him  or  her  by  the  owner  or  proprietor  thereof,  in  default  thereof,  and  not  other-  fona  justice, 

viN^  luch  suspected  person  shall  be  judged  and  deemed,  and  shall  stand  convicted  of  a  J!!^^^'^^ 

bradh  of  this  act,  and  shall  be  subject  to  the  several  penalties  heiein  directed  for  such  subject  tope^ 
flitnft^  nalttoi. 

17,  ]8  Geo.  III.  It.  c.  19,  §§.  10,  11,  12,  13,  14. 

Claasei  of  *'  An  Act  for  the  better  Preservation  of  Fish  in  Rivers,  Lakes,  and  Inland 
Wttws."  [Pferpetual,  by  the  32  Geo.  Ill,  Jr.  c.  40,  §.  4*— and  33  Ceo.  III.  Ir. 
C  50,  §.  4. 

{•  10. '  And  whereas  there  is  a  very  pernicious  practice,  all  round  the  west  and  north-west  ^^^  unned 
'^outMnilrelandf  of  tanning  or  barking  of  nets,  which  practice  is  not  only  of  little  cfft*ct  or  barked, 
'■>  Kgard  to  the  first  intention  of  preserving  said  nets,  but  on  the  contrary  of  infinite  ^°^^^*^ 
'dttiment  to  the  growth  of  young  trees,  and  destruction  of  plantations,  through  the 
'  viilaiDous  practice  of  stripping  trees,  merely  for  the  bark  thereof,  in  order  to  tan  or  bark 
*  Mil  for  the  herring,  salmon,  and  other  fisheries,  notwithstanding  there  is  a  much  more 
'  ilGMions  method  of  curing  of  nets,  less  expensive,  and  in  no  shape  detrimental  to  planta- 
'liM%  by  curing  said  nets  with  tar  and  oil,  which  nets,  so  cured,  may  lie  for  a  month 
'  *iit  without  getting  damage^  whereas  bark-cured  nets  must  be  dried  daily,  or  they  will 
'IM;  be  it  therefore  enacted, — that,*  All  nets  for  taking  herrings,  salmon,  or  any  sea-fish, 
■d  all  fishing-lines  cured  after  the  passing  of  this  act  shall  be  cured  with  tar  and  oil,  and 
M  barked  or  tanned,  under  penalty  of  the  forfeiture  of  all  such  nets  to  the  informer, 
90B  awviction  before  a  justice  of  the  peace. 

{.  11*  *  And  be  it  further  enacted,-— that,*    All  nets  found  tanned,  and  not  tar  and  oil   proortoUeoo 
wnA,  the  proof  shall  lie  on  the  owner  of  said  nets  that  they  were  made  prior  to  the  pas-  the  owner. 
h^  of  this  act,  or  that  they  are  nets  that  were  made  and  cured  before  brought  to  tlie 
SmsBid  west  or  north-west  coast ;  in  failure  of  such  proo^  all  such  nets  to  be  forfeited 
tifixreaaid. 

5*1&  '  And  be  it  further  enacted, — that*  Incase  any  fisher-man,  net-maker,  or  any  ^^.       ^^ 
tier  person  or  persons  shall  be  found  barking  of  any  tree  or  trees  for  the  purpose  of  tan-  cUmdo&iSyT 
9g  of  nets,  or  any  other  purpose,  clandestinely,  or  without  proper  authority,  such  offender  or  without 
lUL  for  every  sndi  offence,  forfeit  the  sum  of  five  pounds,  recoverable  before  a  justice,  ^^naSj^*^ 
on  the  osth  of  one  credible  witness,  wholly  to  the  use  of  the  informer  as  aforesaid,  and 
delauJt  of  payment  to  be  committed  by  a  justice's  warrant  to  the  county  gaol,  for  any 
e  not  esoecding  six  months,  unless  the  said  forfeiture  shall  be  paid  sooner. 
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shall  wilfully  neglect  or  refuse  to  carry  into  execution  any  law  i 

tive  to  the  linen  or  hempen  manufactures.  (*) 
i^'^^to^      §.  5.  Provided  always,  and  be  it  further  enacted,  that,  Nothin 
^^1^'^    this  act  contained  shall  extend  or  be  construed  to  extend  to 

person  who  holds  or  shall  hold  land  by  Yirtue  of  a  lease  for  livei 


UiBjtatton  of  J.  IS.  ProTided  that,  No  person  or  peraont  ihall  be  oonricted  of  any  olftoee  m^ 
H^M^Hicfaw.     ^i^  statute,  unleH  the  protecution  be  coinmeoccd  within  three  calendar  months  after 

offenoe  ahall  be  alledged  to  be  committed, 
iiniiil  5*  ^^  Fhiridedalao  that,  It  ihall  and  may  be  lawful  for  any  penon,  oonTictoi 

Justice  of  any  offence  against  this  statute,  to  appeal  to  the  next  general  quarter 
the  peace,  to  be  held  in  and  for  the  county  or  jurisdiction  where  the  ofl^noe  shall  be  i 
mitted ;  such  person  so  convicted  entering  into  recognisance  before  sudi  justices  vitfe 
sufficient  securities  to  be  bound  in  the  sum  of  ten  pounds  each,  that  the  persoo  9$ 
ricted  shall  appear  at  such  quarter  sessions,  and  abide  by  the  judgment  of  the  oomti 
in  case  such  judgment  of  the  said  justices  shall  be  affirmed  at  the  said  quarter  ssa 
then  such  two  sureties,  or  one  of  them,  shall  pay,  over  and  above  the  forftitnre  acQoi 
by  such  justices,  the  usual  and  legal  fees  unto  such  officers  of  the  court  as  shall  be  inl 
to  them,  and  shall,  moreover,  pay  unto  the  prosecutor,  over  and  above  the  fbrfeHnn 
judged  by  such  justices  such  costs  and  reasonable  charges  as  the  court  shaU  think  il 
mafs  amends  to  such  prosecutor  for  the  trouble  and  ezpences  he  shall  be  at  in  attn 
such  appeal. 

23,  S4  Geo.  Ill,  It.  c.  39,  §$.  IS,  14,  15,  16,  17,  18,  19,  SO. 

Attftrsih  J«  13.  '  And  whereas  it  is  usual  with  timber  stealers  to  saw  and  work  up  as  son 

22bwauiy  *  possible  the  green  tiifiber  they  have  illegally  possessed  themselves  of,  and  it  ii 
btfiriaHl  «  clearly  understood  that  justices  of  the  peace,  or  those  authorised  by  their  warr 
Miiiinii  nfT"  '  ^*^®  *  power,  by  any  act  now  in  force,  to  seise  such  wooden  ware  and  wrought>up  til 
■uycrtrd  *  as  are  offered  to  sale  by  suspected  persons ;  be  it  enacted — that,'  Any  justice  of  tbf  pc 
nShonSuy^  ^'^  person  authorised  under  his  hand  and  seal  for  that  purpose,  shall  have  power  to  ssia 
comebv  fresh  wrought  timber,  whether  wooden  ware,  cars,  carts,  fork  or  shovel  handles,  k 

|'°''|?^*J*'  ploughs,  harrows,  or  rakes*  tails,  when  found  in  possession  of  any  person  or  persons 
forfeited  i         pected  of  having  become  illegally  possessed  of  the  same  ;  and  if  such  person  or  p0i 
nipltod  M        cannot  give  a  satisfactory  account  of  having  procured  them  honestly,  he  or  they  dal 
liable  to  such  penalty,  not  exceeding  triple  the  customary  value  of  sudi  woodso  s 
r«  *honp,*  in  carts,  cars,  fork  or  shovel  handles,  hooks,*  ploughs,  harrows,  or  rakes*  tail%  sofeea 
Cr^ra0«  coU  their  possession,  as  the  said  justice  shall  adjudge ;  cme  half  thereof  to  the  use  of  tht  | 
of  the  parish,  and  the  other  moiety  to  the  informer,  or  if  there  be  none  to  such  ss 
petty  confttable,  or  wood-ranger,  as  shall  appear  to  the  justice  before  whom  the  oAi 
is  convicted  to  have  been  most  active  in  carrying  the  law  into  execution. 
If  vmpected         $*  ^^'  Provided  nevertheless,  that,  Jf  such  person  or  person^  so  offering  to  sals  i 
pcnon  gives     green  wrought  timber,  shall  give  the  security  of  two  responsible  persons  to  such  jmriM 
JU^^JJII^^^     Uie  peace,  or  person  authorised  under  him,  for  his,  her,  or  their  appearance  bcArt  i 
ancelhemar  justice^  at  a  day  and  hour  appointed,  in  order  to  exonerate  themselves  of  the  cliargs  i 
dl^ae  of  the  against  them  relative  to  such  wrought  timber,  he,  she,  or  they,  may  have  Ubaity  M 
JSSct  I  t£e  same.  ■ 

(*)  By  the  21,  22  Geo.  Ill,  r.  35,  $.  54  it  is  enacted  that,— Eveiy  juslies  d 
peace  or  nuigistrate,  who  shall  wilAiUy  neglect  or  refuse  to  act  as  a  justice  of  the  pesi 
magistrate,  upon  any  complaint  touching  the  linen  or  hempen  manufiictoreb  or  any  ■ 
thereunto  belonging,  or  in  any  wise  to  carry  this^  or  any  law  heretofore  made  riMr 
the  said  manufactiures  into  execution  as  a  justice  of  the  peace  or  magistnto,  sImQ  fi 
the  sum  of  twenty  pounds  for  every  such  wilful  neglect  or  refusal,  to  be  recovered  l»! 
informer  by  civil  bill,  plaint,  or  information  against  such  justice  of  tlie  peace  or  magi' 
in  any  court  of  record  in  this  kingdcmiy  within  nine  months  after  the  oltoce  cwncii 
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newaUe  for  ever,  in  respect  of  such  land,  or  to  any  trees,  wood,  or 
underwood  growing  on  the  same;  nor  to  affect  any  person  in  respect  JL^2^ 


of  any  trees  which  have  been  or  shall  be  planted  and  registered  in  dvanyibr. 
punuance  of  and  under  the  provisions  of  any  law  heretofore  made  in 
tbk  kingdom  for  the  encoaragement  of  planting. 


S*  15.  And  providad  abo,  that,  If  such  person  or  persons,  when  conyicted  before  a  StaMti? 
jei&os  ef  tlM  peeoo  as  aforesaid,   shall  not  inunediately  pay  the  fine  ordered  by  said  flMbtaoc 
JBitiei^  he  or  they  shall  be  committed  to  the  house  of  correction  or  county  gaol  until  such  P^|^n^|^|. 
^  dttll  be  paid ;  or  if  not  paid,  to  remain  there  without  bail  or  mainprise  for  such  time  b*  ooaanitted 
M  the  nid  Jusdoe  shall  direct,  not  eicecding  three  months  for  the  first  offence,  six  months  Mlisnbi. 
^theitooiid,  and  twelve  for  every  such  ofl^ce  as  he  or  they  shall  again  commit. 

f  •  16»  *  And  whereas  the  practice  of  timber  stealing  is  well  known  to  have  been  carried  ^^jj^*   ^^^a 
'M  C«  a  length  of  time  by  the  same  idle  and  disorderly  person  or  persons,  notwithstanding  ^^S^SoMior  ^>^ 
'iMr  having  been  often  convicted  and  fined  for  such  ciibnces ;  be  it  enacted, — that,'  All  deitroyliic    A^j 
PtnoBs  once  convicted  of  cutting  down,  grubbing  up,  barking,  or  otherwise  destroying  ^f^^JJ^  ^'' 
■■7  Ine  or  trees  without  the  consent  of  the  owner,  before  any  justice  of  the  peace,  shall  more  than 
^iiibli^  upon  oonvictioo  ibr  their  second  oflfeocs^  to  such  fine,  not  less  than  five  pounds,  2|2|^'{Sf  ^ 
Mr  laon  than  ten  pounds,  a^  to  such  justice  shall  seem  proper,  to  be  disposed  of  in  DmonnMnts 
"WiMr  as  in  this  act  is  befiire  recited  ;  or  on  non-pajrmsnt  thereof  to  six  months  imprison-  jJi?^^ 
**tt;  and  for  their  third  oflRmoe  to  a  penalty  of  ten  pounds,  or  on  non-payment  thereol^  mootba  im- 
to  aa  fanprisonment  for  any  time  not  exceeding  twelve  months,  nor  less  than  six.  priaooment, 

S'  17.  '  And  whereas  the  practice  of  cutting  down  trees  in  the  night,  without  the  consent  Simi6  ^ 

'  of  the  owner,  has  of  late  very  much  increased ;  be  it  enacted,— that,'  From  and  after  the  nootha.         .  ^ 

Ptonog  of  thb  act,  every  person  or  persons  who  shall  cut  down  or  grub  up  any  tree  or  tnmSi£!m/r'f 

'''■t  between  sunset  and  sunrise,  without  the  consent  of  the  owner  or  owners,  or  shall  Sun-actand  i^  ^ 

^  feund  cutting  down  or  grubbing  up  between  sunset  and  sunrise  any  tree  or  trees  ^S^j^xooof^^' 

^ithoet  the  consent  of  the  owner  or  owners,  shall,  upon  information  being  given  on  aantof  the 

^  of  one  or  more  credible  witnesses,  before  any  justice  of  the  peace  of  the  county  in  TSS!*^^^ 

*M  Mch  tree  or  trees  hath  or  have  been  so  cut  down  or  grubbed  up,  be  committed  to  loufi 

^  eonnly  gaol  as  a  ffelon,  and  being  convicted  of  such  offence  at  the  general  assises  to 

^  Nd  fir  said  county,  shall  suffer  the  pains  and  penalties  of  felony.  KocfalBa 

{.  18.  Provided  nevertheless,  that.  Nothing  herein  contained  shall  prevent  the  owner  *»«w*jfc  P*e- 

^'Qvnen  of  such  tree  or  trees  so  cut  down  or  grubbed  up  fttmi  pursuing  (if  he  shall  think  ^H^ntA"^ 

fivpcr)  such  remedies  as  are  prescribed  in  an  act  passed  in  the  seventh  year  of  his  present  vnm  ftom 

*^y  George  the  Third's  reign,  chapter  the  twenty-thhrd,  entitled,  Jn  Act  for  the  ^^^Sm^ 

'^Uu'iBl^ofa  of  Woodi  and  Timber  TroeSt  in  place  of  those  prescribed  in  the  clause  fbr^  the  7, 8  Geo. 
|o^  IIL  c  8S. 

S*  19.  *And  whereas  the  keeping  of  goats,  either  in  woodlands  or  in  any  improved  country,  ^^^^^J^ 

'Mtly  lends  to  the  destruction  of  limber ;  be  it  enacted,  that,*  From  and  after  the  passing  SmaSt  aaj 

*  tlas  ad^  upon  complaint  made  before  any  justice  of  the  peace  of  any  damage  or  trespass  trfipaii,fljyd, 

wewiittedby  any  goat  or  goets,  the  party  owiung  the  same  shall  be  summon^  before  said  90v.^«^' 

9Mic%  and  on  prwof  of  said  trespass  being  made  on  the  oath  of  one  credible  witness,  such  t^i 

«*Mr  of  Che  goats  may  be  fined  any  sum  not  exceeding  twenty  shillings  for  every  goat  so  SSSSi^ 

l^Wfissiiiig,  as  said  justice  of  the  peace  shall  think  fit ;  to  be  paid  to  the  complainant  if  he  Ooata  found 

M  dimaad  the  same,  or  otherwise  to  the  church-wardens  for  the  use  of  the  poor  of  the  2?pJ|^  lJ[ 

piiiih ;  and  if  any  person  shall  find  a  goat  trespassing  in  bis  or  her  plantation,  he  nuiy  take  hia  pluSSon, 


IksMBMy  and  keep  or  dispose  of  them  as  his  or  her  own  property.  ^^i^  ^'^'^ 

{•  90.  Be  it  ftiitber  enacted,  that.  If  any  person  or  persons  shall  discover  and  prosecute  narty.''^ 
to  coQvktioii  any  pcnou  or  persons  who  shall  illegal^  cut  down  any  tree  or  trees  of  the  rmm  pro. 


tolHof  five  shUUngt  or  upwards,  h^  she^  or  they  shall  be  entitled  to»  and  reoeivep  aa  a  eSniS^on 

iweiidibr  bisi  hfu,  or  their  trouble  and  expence^  the  sum  of  five  pounds^  the  same  to  be  psraonaiOs. 

ktki,  by  presentment  of  the  grand  jury  at  the  aaaiiesi  on  the  pariah  in  whidi  such  ofiknce  fSSn  SSm^ 

AiU  bs  ooBuattted*  entWadtoSf. 

lavtadofftbe 
peitoh. 
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CHAPTER  IV. 


PROCEEDINGS    IN   IRELAND    RELATING   TO   THE    BURNING    OF  UND- 

1.  By  way  of  Civil  BUI  for  the  Pentzkiet  given  by  the  Statuta. 
No.  CCXIX.— 17  Geo.  II.  Ir.  c.  10,  §§.  1,  2,  3,  4. 

An  Act  to  prevent  the  pernicious  Practice  of  Burning  Land,  and 
for  the  more  effectual  Destroying  of  Vermin.  (*) 

§.  1.  *  Whereas  good  husbandry  and  agriculture  is  greatly  ob- 

*  structed  by  tlie  pernicious  practice  of  burning  land :  and  wheretf 
'  many  tenants  and  lessees,  contrary  to  their  express  covenants,  anl 
^  in  breach  thereof,  do  from  time  to  time  bum  the  soil  or  surface  iv 
^  the  earth,  to  the  great  impoverishment  of  their  farms  and  holdings) 

*  and  injury  of  the  owners  of  the  soil :  be  it  enacted, that,'  Fron» 

and  after  the  25th  day  of  March  which  shall  be  in  the  year  of  oor 

Ko|ienoiis!n  Lord  1744,  no  person  or  persons  who  now  is,  are,  orshallatflBy 
ime,co«iitnct  time  hereafter  be,  in  the  possession  or  enjoyment  of  any  land  in  this 

ur  dcmkei  nor  "^  *  •^    •'  "^ 

{JJJ12JJ^^-  kingdom  by  virtue  of  any  lease,  contract  or  demise,  nor  any  pCTfiofft 

SS?-to?"«,u  or  persons  claiming  or  deriving  by,  from,  or  under  him,  her  or  tkem, 

'     shall  be  permitted  or  suffered  to  bum  the  soil  or  surface  of  the  earth 

/         x/,  .     in  or  upon  any  part  of  any  such  lauds  in  his,  her,  or  their  wnet 

^  *      session ;  and  that  if  any  i)ossessor  or  occupier  of  any  land  set,  or 

^  :i^S~ ^ 

/  (')  By  $.  8,  grand  juries  were  required  to  present  sums  of  money  for  persons  who  dwolfl 

kill  otters,  weezles,  martins,  herons,  cormorants,  kites,  scall-crows,  magpyes,  jays,  rook^ 
or  water-rats  ;  and  by  §.  9,  the  act  was  to  continue  in  force  for  two  years,  and  to  the  cid 
of  the  then  next  session  of  parliament  and  no  longer.     By  the  21  Geo.  II,  Ir^  c.  7«  {*  ^ 
such  part  of  the  act  as  related  to  the  burning  of  land,  was  continued  until  the  89(t  " 
September,  1760,  and  from  thence  to  the  end  of  the  next  session  of  parliament;  and  ^ 
the  1  Geo,  HI.  /r.  c  17,  $.  2,  it  is  enacted,  *-  that  such  part  of  the  said  act  made  in  Ai 
17th  year  of  the  reign  of  his  said  late  majesty,  king  George  the  Second,  as  relates  to  tli 
burning  of  land,  with  the  following  amendments  thereto,  shall  be  made  perpetual  :'*— ii* 
those  amendments  in  No.  220.     The  part  relating  to  the  giving  rewards  for  desliujug 
vermin  (excepting  rooks  and  herons)  was  also  continued  and  reriTed  by  the  same  acts  av 
also  by  the  23  Geo.  II,  Ir,  c.  8,  §•  7 ;  11  Geo,  III.  Ir,  c,  2,  $.  S ;  11,  12  Geo.  ///.  b* 
c,  19,  5.  4 ;  21,  22  Geo,  III.  Ir,  c,  40,  5.  25,  up  to  the  sesuon  after  the  2ilA  of  Jtei 
1787|  but  has  been  suffered  to  expire| 
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iaed,  or  i^eed  to  be  set  or  demised,  to  any  penon  or  perRons, 
I,  at  any  time  from  and  after  the  add  25th  day  of  March  in  the 
year  1744,  bum  the  soil  or  surface  of  the  earth,  or  cause  or 
nit  the  soil  or  surface  of  the  earth  to  be  burnt  in  or  upon  any 
of  any  such  land  in  his,  her,  or  their  possession,  or  in  the  pos* 
on  or  occupation  of  any  other  person  deriving  or  holding  under 

her,  or  them,  every  person  so  offending  shall  forfeit  the  sum  of  vm^tbrm 
'  shillings  for  every  English  statute  acre  so  burnt;  (^)  to  be  reoo-  ^SS£^^ 
1  by  the  person  and  persons  and  in  manner  hereafter  mentioned; 
;  is  to  say)  if  the  soil  or  surface  of  any  land  shall  be  burnt,  or  ^brthe  flnt 
litted  to  be  burnt,  by  the  first  lessee  or  lessees  of  such  land,  his,  JSSSftyJ^ 
or  their  heirs,  executors,  administrators,  or  assigns,  then  the  r^SS^tLSi^ 
penalty  of  forty  shillings  for  every  English  statute  acre  so  burnt  pennu  m£> 

and  may  be  recovered  of  such  offender  or  offenders  by  his,  her,  ^^^J)^" 
Msir  lessor  or  lessors,  their  heirs,  successors,  and  assigns  respeo-  '°'*'>'i^» 
jr,  or  by  the  person  or  persons  who  for  the  time  being  shall  be 
led  to  die  rent,  or  reversion,  or  remainder  of  the  said  premises ; 
if  the  soil  or  surface  of  any  land  shall  be  burnt,  or  permitted  to  if  bMmtiiT 
»amt,  by  the  possessor  or  occupier  of  such  land,  holding  or  en-  ^Jjjjj^^ 
ig  the  same  by  lease  or  contract  from  the  first  lessee  or  lessees'  of  i^^^tlS^ 
land,  his,  her,  or  their  heirs,  executors,  administrators,  or  assigns,  mbS^Se 
om  any  person  or  persons  deriving  or  holding  under  them,  any  >'";2^^^ 
ther  of  them,  then  the  said  penalty  of  forty  shillings  for  every  jj»;ttni«>»«» 
ti&  statute  acre  so  burnt,  shall  and  may  be  recovered  of  and  from 
offender  or  offenders,  by  his  I^er,  or  their  immediate  lessor  or 
re,  his,   her,   or  their  heirs,  {^)   executors,  administrators,  or 
OS ;  unless  such  immediate  lessor  or  lessors,  his,  her,  or  their 
I  executors,  administrators,  or  assigns,  shall  have  consented  to 
burning ;  in  which  case  the  said  penalty  shall  and  may  be  reoo-  and  uxn  i^ 
I  by  the  next  and  immediate  lessor  or  lessors,  his,  her,  or  their  »teicMonnoc 

*  CODWOlillg  I 

t  executors,  administrators,  or  assigns,  who  shall  not  have  con- 

i  to  such  burning ;  it  being  the  intent  and  meaning  of  this  act,  noienor  con. 

leither  the  original  lessor  or  lessors,  nor  any  intermediate  lessor  ^J^  »«>- 

■ors,  his,  her,  or  their  heirs,  successors,  executors,  administra- 

or  assigns,  consenting  to  such  burning,  shall  be  intitled  to  or 


Oif.  for  tvcry  Irish  plantation  acre.     See  the  40  Geo.  Ill,  Ir,  c.  24,  PotU 
IT  soccesaon ;  ace  the  5  Geo,  III,  Ir.  c.  10,  §.  S,  Post, 

J  1 


▼er. 
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recover  the  laid  penalty,  or  any  part  thereof;  any  thing  herein  bie 

contained  to  the  contrary  notwithstanding. 

s^djgiig^      $•  2.  ^  And  be  it  further  enacted ^that,'  The  said  penalty  c 

JJ2^^^  ^  and  may  be  recovered  by  the  person  and  persons  intitled  to  the  s 
totanuuany  ^^^  aforesud,  by  civil  bill,  before  the  justice  or  justices  of  asda 
^bSnm  for  ^  the  assizcs.  to  be  held  for  the  county  where  such  offender  uau 
ftiil»to  ^iy^  Of  resides,  or  at  the  quarter  sessions  to  be  held  for  the  count 
•4*jiuy„,J:   Dublin,   if  such  offender  usually  resides  there,  although  the 

penalty  should  exceed  any  the  sum  or  sums  of  money  i'or  whii 

«iit  by  civil  bill  may  be  now  commenced, 
arjaw  next  ^  3.  <  Provided  always,  that,'  Such  suit  be  commenced  at 
2gg^*|J;  next  assizes  or  quarter  sessions  as  aforesaid  after  such  lessor  or  la 
^^SSa^  lord,  or  the  agent  employed  in  receiving  tbe  rents  of  the  demi 
urorbto  premasscs  ao  burnt,  shall  have  notice  of  such  burning;  except  wli 
Botteoftfie  the  notice  of  such  buniine  shall  be  so  near  the  time  of  the  n 
nttrTtSMt  usizcs  or  quarter-sessions,  that  a  process  cannot  be  served  ti 
Mibeimd,  enough  for  that  purpose ;  and  as  often  as  it  shall  so  happen,  d 

such  suit  shall  be  commenced  at  die  second  assizes  or  quarter-sesik 


next  immediately  after  such  notice. 

tircby  jBime.      §.  4.  ^  Provided  alwuys,  that,'  If  the  immediate  lessor  or  lesson 

fUSS^HI^  the  person  or  persons  burning  any  land,  or  permitting  the  same 

JJJiS^Jh^*^'  be  burnt,  or  the  heirs,  executors,  administrators,  or  assigns  of  iii 

SSdbMnu    immediate  lessor  or  lessors,  shall  refuse  or  neglect  to  sue  for  t 

2Ui^Mt     penalty  of  forty  shillings  for  every  English  statute  acre,  which  ih 

g^^^Sp**    be  burnt  contrary  to  the  true  intent  and  meaning  of  this  act,  wilt 

the  time  herein  before  limitted  for  that  purpose;  or  shall  frauduleni 

•ue  for  the  aame,  with  intent  to  protect  the  ofieuder  or  offenden  fit 

paying  the  said  penalty ;  then  and  in  such  case  it  shall  and  mqr 

lawful  to  and  for  the  next  lessor  or  lessors  of  such  land  so  bar 

their  heirs,  executors,  administrators,  or  assigns,  who  shall  notb 

oonsented  to  such  burning,  to  sue  for  and  recover  the  said  penalt] 

the  next  assises  or  quarter-sessions  after  such  neglect  or  default  M 

in  such  manner  as  the  person  or  persons  so  n^lecting  or  oiak 

dflfiudt  migfat  har^  sued  for  the  same  by  this  acM  any  thing  ha 

before  contained  to  the  contrary  notwitlistandi  n. 
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No.  CCXX.— 1  Geo.  III.  Ir.  c.  17.  §.  3. 

§.  3.  *  And  whereas  by  the  said  last  recited  act,  (*)  the  original  SSSlSrSrl 

*  lessors,  where  the  soil  or  surfkce  is  burned,  or  permitted  to  be  SSlnSi  ISd*' 

*  burned  by  the  occupiers  of  the  kind,  and  not  by  the  original  lessees,  wStfSy* 

*  have  found  great  difficulties  in  suing  for  and  recovering  the  penalty  ^^ 

*  ipven  by  the  said  act ;   be  it  enacted that,'  In  all  cases  what- 
soever, whether  the  soil  or  surface  shall  be  burned,  or  permitted  to 
be  burned  by  the  original  lessee  or  lessees,  or  by  the  occupier  or 
occupiers  of  such  land,  and  where  the  original  lessor  is  not  con- 
senting to  such  burning,  that  the  original  lessor  shall  be  iiititled  ta 
recover  the  penalty  given  by  the  said  act  from  his  immediate  lessee 
or  lessees,  who  shall  be  answerable  for  the  acts  of  his  or  tlieir  under- 
tenants, and  for  the  acts  of  the  occupiers  of  such  land:  provided  TiMiikera. 
such  orisioal  lessor  or  lessors  shall  commence  his  or  theur  suit  for  hnsradiote 
the   recovery   of  the   said   penalty  at  such  next  assizes  or  quarter  JJJJS^JSi** 
sessions  as  in  the  said  act  is  expressed  ;^  and  such  immediate  lessee  '''^'^*^' 
cur  lessees  shall  and  may  have  the  like  remedy  over  against  his  under- 
tenants, or  the  oc4;npiers  of  such  land,  so  oflfcnding,  and  shall  and 

may  recover  against  them,  or  any  of  them,  so  offending :  provided 
tliat  such  suit  he  commenced  at  the  next  assizes  or  quarter  sesnons 
after  such  original  lessor  shall  have  so  obtained  a  decree  against  such 
Ilia  immediate  lessee  or  lessees ;  and  in  case  the  original  lessor  shall  Miaokftc 
not  sue  for  the  said  penalty  at  the  next  assizes  or  quarter  sessions,  as  ^*"f*J^ 
mentioned  in  the  said  act,  then  it  shall  and  may  be  lawful  for  the  "uesno^r 
immediate  lessor  or  lessors  of  the  occupiers  of  the  land,  who  shall 
burp,  or  permit  to  be  burned  the  soil  or  surface  of  any  land,  to  sue 
for,  and  recover  from  such  occupier  or  occupiers  the  said  penalty : 
jirovided  such  suit  be  commenced  at  the  second  assizes  or  quarter 

oons  after  the  said  land  shall  be  so  burned,  and  that  the  said  assi-  jStpSwiS 
or  soarter  sessions  shall  not  be  so  near  that  a  nrocess  cannot  be  SSa  toUaM 
served  time  enongfa  for  that  purpose  ;  and  in  such  cases  the  suit  shall  tuaomtog^ 
be  commenced  at  the  next  immediate  assizes  or  sessions  following. 


{*)  Tb«  17  Geo.  JL  Ir,  c.  10,  Ante  No.  S19»  p.  248 ;  and  bm  note  (*)  ibid. 
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By  Distress  J  Action  j  or  Suit  by  Civil  BiU^  fir  Penalties  wider  Cocemm 

No.  CCXXL— 17  Geo.  IL  Ir.  c.  10,  §.  5. 

Wn&n  to.'        §*  ^*  '  '^^  ^  ^^  enacted, that,'  In  all  cases  where  the  tem 

nSnSTo     or  tenants,  or  lessee  or  lessees,  has  or  have  covenanted,  (*)  or  A 

S,  land!  hereafter  covenant,  not  to  bum  the  soil  or  surface  of  the  earth  in 
^^  itodu.  upon  any  part  of  the  lands  to  him,  her,  or  them  demised,  or  agn 
w^ibhw^or  ^  ^  demised,  under  the  penalty  of  an  encrease  of  rent  for  evi 
dSoMfal^^  acre  so  burnt,  or  under  any  other  penalty,  it  shall  and  may  be  law 
ti.  for  all  lessors  or  landlords,  their  heirs,  successors,  or  assigns,  or 
the  person  or  persons  who  for  tlio  time  being  shall  be  intitled  to  I 
rent  and  reversion  or  remainder  of  the  said  demised  premisses  wlii 
shall  be  so  burnt,  to  distrain  for  or  sue  for  the  recovery  of  so 
penalty  in  such  manner  as  he,  she,  or  they  may  for  rent  accrewed, 
any  other  debt,  or  to  sue  for  the  same  by  civil  bill,  although  the  ■ 
advanced  rent  or  penalty  should  exceed  any  the  sum  or  sums  of  mon 
for  which  a  suit  by  civil  bill  may  be  now  commenced,  at  the  electii 
of  such  lessor  or  lessors,  their  heirs,  successors,  or  assigns,  or  of  ti 
person  or  persons,  who,  for  the  time  being,  shall  be  intitled  to  there 
and  reversion  or  remainder  of  the  siud  demised  premisses. 


Provisions  as  to  the  Rigid  of  Entry  to  Survey,   and  tlte  Apptd 

Cases  of  CivU  BiU. 

No.  CCXXIL— 5ai/ic  Statute,  §§.  6,  7. 

Toawtain  g,  6.  *  Providcd  also,  that,'  In  order  to  ascertain  the  quantity  < 
^^^ro.  ground  burnt  contrary  to  the  intent  and  meaning  of  this  act,  and 
MtSlxTuiiS^  enable  the  person  or  persons  intitled  by  this  act,  or  by  covenant ' 
cmpiayed  by  any  Icasc,  the  easier  to  recover  the  penalties  herein  mentioned} 
cinoraadiur.  gij^H  be  lawful  for  the  person  or  persons  intitled  to  the  penalty  in  tl 
act,  or  by  covenant  in  any  lease,  or  any  other  person  or  per« 
employed  by  him,  her,  or  them,  to  enter  upon  such  land  so  bui 


Tcy 


(*}  See  the  preamble,  Ante  Ncn  SI 9b 
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and  t4>  gorvey  the  same;  and  if  any  person  shall  hinder  the  person  or  ifhiiMi««d, 
peraons  intided  as  aforesaid,  or  those  employed  by  him,  her,  or  them,  !?2J!?^ 
ftonci  taking  snch  survey,  he  and  they  shall  forfeit  to  the  person  or  »>^^* 
persons  intitled  to  the  penalties  in  this  act,  or  by  covenant  as  aforesaid) 
twenty  pounds;  to  be  recovered  by  civil  bill,  in  the  same  manner,  and 
vridi  the  like  appeal,  as  the  other  penalties  herein  contained. 

§.  7.  Provided  always,  that.  When  any  suit  shall  be  brought  by  civil  j^gpLf^, 
bill  for  recovering  any  the  said  penalties,  the  party  or  parties,  who  2J|^<>°*^ 
dttU  think  him,  her,  or  themselves  aggrieved  by  the  decree  of  the 
JQitioe  or  justices  of  assize  or  quarter  sessions  in  the  county  of  DMin 
may  have  like  remedy  of  appeal  to  the  next  assizes  or  sessions,  as  is 
inaal  in  civil  bills. 

Proceedings  before  Justices  qf  the  Peace,  by  lufbrnuOion. 

No.  CCXXnL— 3  Geo.  III.  Ir.  c.  29. 

An  Act  (or  the  more  eSiBctual  Preventing  the  pernicious  Practice  of 

burning  Land. 

f.  1.  *  Whereas  by  an  act  passed  in  the  17th  year  of  the  reign  of  hig  Re^of  th« 
late  majesty  king  George  the  2d,  to  prevent  the  pernicious  practice  of  ^HJS^^i 

*  boming  land,  and  for  the  more  eflTectual  destroying  of  vermin,  which  JStS!^^ 

*  >ct,  as  to  such  part  thereof  as  relates  to  the  burning  of  land,  was,  by  poS^^  ^ 
^  an  act  made  in  the  2 1st  year  of  the  reign  of  his  late  majesty,  continued 

*  until  the  29th  of  Sepiember,  1760,  and  from  thence  to  the  end  of  the 

*  tlien  next  session  of  parliament,  and  as  to  such  part  thereof  as  relates 
^  to  the  burning  of  land,  was,  by  an  act  passed  the  last  session  of  parlia- 
'  meat,  intituled.  An  Ad  for  reviving^  continuing^  and  amending  seoe- 

*  fat  Temporary  Statutes,  with  several  amendments,  made  perpetual :(' ) 
'and  whereas  by  the  said  last  recited  act  the  original  lessors,  where 
'  the  soil  or  surface  has  been  burned  or  permitted  to  be  burned  by  the 
'oeeopieiB  of  the  land,  and  not  by  the  original  lessees,  have  found 
'great  difficulties  in  suing  for  and  recovering  the  penalty  given  by  the 

^«sid  act :  and  whereas  the  remedy  provided  by  the  said  act  has  been 
'^  found  not  only  difficult  to  the  lessors,  but  also  disadvantageous  and 


(*)  See  4nUp.  243»  DOte(*)  ;  and  see  No.  320. 
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of  not 


^  very  expensive  to  the  lessees  or  occupiers  so  burning :  lor  remedy 
<  whereof,  be  it  enacted,— —that,'  From  and  afler  the  Ist  day.  of 
August,  which  will  be  in  the  year  1764,  thait,  in  all  cases  whataoevof^ 
whether  the  soil  or  surface  of  any  land  shall  be  burned  or  permitted 
to  be  burned  by  the  original  lessee  or  lessees,  or  by  the  occupier  or 
occupiers  of  such  land,  and  where  the  original  lessor  of  such  land 
shall  not  have  consented  to  such  burning,  in  manner  as  in  the  sud 
act  is  mentioned,  that  then  and  in  such  esse  it  shall  and  may  be 
lawful  to  and  for  two  or  more  of  his  majesty's  justices  of  the  pesoe^ 
within  their  respective  jurisdictions,  to  hear  and  determioe  in  a  sim- 
mary  way  all  offences  committed  against  the  true  intent  and  mesaiiiy 
inforaatioii.   of  the  Said  acts,  and  for  that  purpose,  upon  infojrmation  upon  oatli 
given  before  them  by  the  original  lessor,  his  or  her  heirs  or  assigitfi 
or  one  or  more  credible  witness  or  witnesses  on  his  or  their  behalf,  of 
the  oiFence  of  such  pernicious  burning  of  land,  to  summon  before 
any  two  or  more  of  them,  within  their  said  jurisdictions,  any  partf 
or  parties  so  accused  as  aforesaid  of  being  an  offender  or  offenders 
i^ainst  the  true  intent  and  meaning  of  the  said  acts;  and  in  eaie  iMt 
party  or  parties  accused  shall  not  appear  on  such  summons,  or  ofo 
some  reasonable  excuse  for  his,  her,  or  their  default,  then,  upon  tbe 
information  upon  oath  as  aforesaid,  it  shall  and  may  be  lawful  to  tai 
for  the  said  two  or  more  justices  as  aforesaid  to  issue  their  warrant  or 
warrants  under  their  hands  and  seals  for  the  apprehending  the  party 
or  parties  so  accused  as  aforesaid  within  their  respective  jurisdictions; 
and  upon  their  appearing,  or  in  case  he,  she,  or  they  shall  not  appear^ 
and  cannot  be  apprehend  (*)  on  a  warrant  granted  against  him,  liefi 
or  them,  as  herein  before  is  directed,  the  (^)  upon  notice  in  writing 
being  given  to  or  left  for  him,  her,  or  them  at  his,  her  or  their  nml 
place  of  abode,  and  such  notice  being  proved  upon  oath,  then,  and  ia 
such  case,  any  two  such  or  more  justices  of  the  peace,  within  tbeir 
respective  jurisdictions,  shall  and  may,  and  are  hereby  autboriaed  ani 
required  to  proceed  to  make  inquiry  touching  the  aforesaid  majjeft 
complained  of,  and  to  examine  any  witness  or  witnesses,  who  shall  M 
offered -on  either  side,  on  oath  as  aforesaid,  and  \ii^hich  oaA  and  esikk 
aforesaid  such  justices  of  the  peace  are  hereby  authorized  aiid  feqokfl 
to  administer,  and  after  hearing  of  the  parties  who  shall  aj^mor,  sol 


Notice. 


Uiqaixf, 


(*)  *  apprehended,*  in  the  Grierson  collection. 


(*)  «theii,»  ibid. 
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wbo  ghdl'  be:  offered  on  either  side,  sach  joetieeB  of  the 
■ee  80  tfareeaid  shidl  oonviet  or  acquit  the  party  or  parties  aoeused  caBTkAtoa. 
';'die  penalty  or  ^leiialties  in  the  said  recilied  acts  or  any  of  them 
entioned,  together  with  the  cost  of  surveying  the  land  so  bnmed ; 
id'jf  the  pebidty  or  penalties  infficted  by  Uie  aforesaid  act  or  acts,  irpaudte 
i4  to  lie  recovered  in  the  snmmary  way  herein  directed,  shall  not  boon,  i«rted 

,        bydtatt««  on 

rfaid  within  the  space  of  twenty-four  hours  after  any  such  convio-  ^n*nat. 

sa,  then  ihb  said  justices  of  the  peace  so  convicting  the  said  party 

r  parties,  shall  thereupon  issue  a  warrant  or  warrants  under  their 

Mids  and  aeak,  directed  to  any  peace  officer  or  officers  within  their 

B^eetive  jurisdictions,  impowering  him  or  them  to  make  distress  of 

be  ffoods  or  chatties  of  the  offender  or  offenders ;  and  if  any  offender  said  wammt 

•  ...  backed  bt  a, 

hdl  convey  away  his  goods  out  of  the  jurisdiction  of  such  justices,  be*-  {JS|^^*^ 
m  whom  he  was  convicted,  or  so  much  thereof  that  the  penalty  cannot  J^.  *'** 
laleviedy  then  any  chief  magistrate  or  justice  of  the  peace,  within 
vbtsi  jnrisdictibn  the  offender  shall  have  removed  his  goods,  shall 
>iek  the  warrant  granted  by  the  said  justices  of  the  peace  before 
^bom  the  conviction  was  so  had  as  aforesaid ;  and  thereupon  the 
i^ty  or  penalties  forfeited,  together  with  the  cost  of  surveying  as 
^iffiessid,  shall  be  levied  on  the  said  offisnder's  goods  and  chatties  by 
Ihtiess  and  sale  thereof;  and  if  within  five  days  from  the  distress  onnoiHMiy. 
*Mig  taken  under  the  said  warrant  of  the  said  justices  of  peace  the  S!lS|$te^^ 
^oney  ibrfHted  shall  not  be  paid,  the  goods  seized  shall  be  appraised  pnis«d*aiid 
ad  seld»  rendering  the  ov^lus,  if  any,  deductiug  the  penalty  or 
tttAan-  and  the  costs  and  charges  of  the  distress  and  sale,  to  the 
^asr;  m^ch  charges  shall  be  ascertained  by  the  said  justices  of 
ISOB  before  whom  any  such  offender  shall  have  been  so  convicted,  or 
f  Ae  said  drief  magistrate  or  other  justice  who  backed  the  warrant ;  ^  ^^^  ^ 
li  ftr  want  of  surii  distress,  then  it  shall  be  lawful  to  and  for  the  ^S^  ^ 
Al  jbstieea  before  whom  the  said  confiotiim  sludl  be  hand,(^)  and  to  unioo^^ 
al  Stir  every  oAer  mif^trate  or  justice  ^thin  whose  respective 
irislielioa  any  soch  offender  shall  reside  or  be,  on  the  application 
f  aay  pneeentor  or  prosecutors,  and  proof  made  of  the  conviction 
Amiifaynient  of  die  said  penidty,  cost,  and  charges,  by  warrant 
rihr'hia  or  Aim  hand-and  seal,  to  commit  every  such  offiander  or 
enders  to  the  common  gaol  within  the  city,  county,  or  place, 

O'had'  in  the  Grierfon 
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where  the  said  ofiender  shall  be  found,  there  to  renyBii  fiir  the  wfmot 
of  three  months,  unless  from  the  time  of  such  oommitnie&i  payment 
shall  be  made  of  the  said  penalty  and  forfnture  before  the  expira- 
tion thereof. 

§.  2.  <  And  be  it  further  enacted that,'  The  said  jostieeB  of  the 

peace,  before  whom  any  such  person  or  persons  shall  be  oonvieted  in 
manner  prescribed  by  this  act,  slmll  cause  such  respective  oonvietioB 
to  be  drawn  in  the  form  and  to  the  effect  following ;  that  is  to  sqr, 
to  wit, 
▼ictkm.  Be  U  remembred,  that  on  this  day  of  in  the 

year  <f  the  reign  A.R  u 

convicted  before  his  mqjestifs  justices  of  the  peace  fir 

the  said  county  rf  or  fir  as  the  case  AaU 

happen^  fir  the  pernicious  burning  of  land^  to  wit,  the  quantity  sf 

and  we  do  therefore  offfudge  him,  her,  or  them  to  pay  and 
forfeit  for  the  same  the  sum  (f  together  with  the  cost  ef 

fir  surveing{*)  the  same.     Given  under  our  hands  and  seab 
the  day  and  year  aforesaid. 
iSS^rS*'      §•  3.  Provided  always,  and  it  is  hereby  further  enacted,  that.  If 
witiitwom.    any  person  or  persons,  convicted  of  any  such  offence  punisheaUe  ss 
uetiMmni   aforesaid,  shall  think  him,  her,  or  themselves  aggrieved  by  the  jud^ 
ment  of  such  justices  of  the  peace,  before  whom  he,  she,  or  tbcj 
shall  have  been  convicted,  such  person  or  persons  shall  have  Hbertj 
from  time  to  time  to  appeal  to  the  justices  at  the  general  or  qoartor 
sessions  of  the  peace,  unless  the  said  conviction  shall  be  within  tea 
days  of  the  said  general  or  quarter  sessions,  and  then  at  the  next 
sessions,  or  the  next  following  to  that,  at  the  option  of  the  partj 
convicted,  which  shall  be  held  for  the  said  county,  city,  or  pheei 
where  such  judgment  shall  have  been  given ;  and  that  then  the  exe- 
cution of  the  said  judgment  shall,  in  such  case,  be  suspended;  tbe 
person  or  persons  so  convicted  entering  into  a  recognisance  at  dw 
time  of  such  conviction,  with  two  sufficient  sureties,  in  double  the 
sum  which  such  person  or  persons  shall  have  been  adjudged  to  payor 
.  forfeit,  upon  conviction  (^)  to  prosecute  such  appeal  with  eflhet,  and  to 
be  forthcoming  to  abide  the  judgment  and  determination  of.the  jai* 


(*)  <  cosu  of  .for  sunreying*  in  the  Gricrson  coUcctioo. 

(*>)  '  condition*  ibid.       ... 
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tiMB  «t  their  Baid  general  or  quarter  seenops ;  which  reoognizance8(*) 
the  said  josticesy  before  whom  such  conviction  shall  be  had,  are 
hereby  impowered  and  required  to  take;  and  the  said  justices  at  the 
said  general  or  quarter  sessions  are  hereby  authorized  aiul  required 
to  hear  and  specially  determine  the  matter  of  every  such  appeal,  and 
to  award  such  costs  as  to  them  shall  appear  just  and  reasonable  to  be  cogtinnaMi 
pud  by  either  party;  and  i^  upon  hearing  the  said  nffctif  the  judg-  ^mSSi^" 
mfont  of  the  justicesi  before  whom  the  appellant  or  appellants  shall  have  gj^l^w* 
been  convicted,  shall  be  affirmed,  such  a{qpellant  or  appellants  sliall  fSS^^' 
immediately  pay  down  the  sum  he,  she,  or  they  shall  have  been  ^Si^*''^ 
adjudged  to  forfeit,  together  with  such  c^wts  as  the  justices  at  their 
said  general  or  quarter  sessions  shall  award  to  be  paid  to  the  prose- 
cutor for  defraying  the  expences  sustained  by  reason  of  any  such 
appeal ;  and  in  defimlt  of  the  appellants  paying  the  same,  any  two 
such  jostices,  or  any  one  magistrate  or  Justice  of  the  peace,  having 
jurisdiction  in  the  place  into  which  any  such  appellant  shall  escape, 
or  niiere  he,  she,  or  they  shall  reside,  shall  and  may  by  warrant 
under  their  hand  and  seal  (^),  or  his  hand  and  seal,  commit  every 
mch  appellant  or  aiq[)ellants  to  the  common  gaol  of  the  county,  city, 
cr  place,  where  he,  she,  or  they  sludl  be  apprehended,  until  he, 
ihe^  or  they  shall  make  payment  of  such  penalty,  and  of  the  costs 
wd  charges  which  shall  be  so  adjudged  to  the  said  prosecutor :  but  ukccott^  for 
if  the  appellant  or  appellants  in  any  such  appeal  shall  make  good  his,  '*''*'^"^'* 
W,  or  their  appeal,  and  be  discharged  of  the  said  conviction,  rea- 
sonable costs  shall  be  awarded  to  the  appellant  or  appellants  agsunst 
tell  prosecutor  or  prosecutors,  who  would,  in  case  of  such  convic- 
tion, have  been  intitled  to  the  penalty  to  have  been  recovered  as 
•fimsaid ;  which  cost  (^)  shall  and  may  be  recovered  by  the  appellant 
tr  appellants  against  such  prosecutor  or  ]nrosecutors,  in  like  manner 
H  is  herein  before  directed  to  be  recovered  against  such  appellant ; 
and  in  case  the  said  original  lessor,  his  or  her  heirs,  shall  omit  or  ondeAuitoc 
l^gleet  to  proceed  for  the  said  penalty  aforesaid,  within  six  calendar  [?!Mi«iS!& 
aoDths  after  any  such  pernicious  burning,  that  then  it  shall  and  gy"g»>  the 
■ay  be  lawful  to  and  for  the  original  lessee,  his  or  her  heirs,  execu-  ^iJ'lS^' 
ion,  administrators,  or  assigns,  within  six  months  next  after  the  ^H^!^ 
xpiration  of  the  time  hereby  given  to  the  original  lessor,  to  proceed 

'iaOMOi^rfoilColtoctioii.    O  *h§nU wad miai%' arid.    (^)  *coatM,'ibuL- 

Kk^ 
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in  the  sbiiib  manner  and  form  for  and  iMover  any  sneh  penalty  aaii 
eeat)  as  is  herein  before  directed  in  the  ease  of  the  or^iinal  lesMf; 
and  in  case  the  said  original  lessee  diall  omit  or  n^lect  to  proceed 
andiriMAdi  for  tbc  said  penalty  and  oost  as  af<tt'esaid,  that  then  and  in  soeh  csee^ 
it  shall  and  may  he  lalvftd  to  and  for  the  next  immediate  lesesr  or 
lessors,  and  so  sncoesnvely,  to  proceed  for  and  recover  the  ml 
penalty  and  cost  from  the  occn[Her  or  ocoopiers  of  the  land  so  hand 
by  him,  her,  or  them,  within  three  months  next  after  the  tiae 
hereby  granted  to  the  original  lessee. 

No.  CCXXIV 5,  6  Geo^  IIL  It.  c.  10. 

An  Act  for  the  more  effectually  Carrying  into  Execation  the  Ijws 
heret<^ore  made  to  prevent  the  pernicious  Practice  of  \maSa$ 
Land. 

§.  1.  <  Whereas  an  act  passed  in  the  17tb  year  of  the  reign  ef  Ut 
late  majesty  king  Gtorge  the  2d,  to  prevent  the  pernirious  prsedoe 
of  burning  land,  and  for  the  more  effectual  destrojring  of  TerBOi- 
which  act,  as  to  such  part  thereof  as  relates  to  the  bumibg  of  M 
was  by  an  act  made  in  the  21st  year  of  the  rei^  of  his  late  migci^f 
continned  until  the  29th  of  SgntemA^,  1760,  and,  firom  theme  ti 
the  end  of  the  then  next  session  of  parliament,  and  as  to  sudi  prt 
thereof  as  relates  to  the  burning  of  land,  was  by  an  act  pasted  ii 
die  1st  year  of  his  present  majesty  king  Gtorge  the  Sd,  intitiM 
Jn  Ad  Jbr  reviving,  cantintdng,  and  etmending  sevend  iempontt 
StaMeSf  with  several  amendments,  made  perpetual :  and  wbemi 
an  act  passed  in  the  last  session,  intituled,  An  Acijbr  Ae  wen 
^fbOHol  Preventing  tht  pemiciaua  Practice  (f  burning  Land:  $d 
whereas  many  circumstances  have  occmrred,  by  means  of  whiA 
said  recited  laws  have  been  frequently  evaded :  for  remedy  wlierei( 

be  it  enact^d^^^-^that,'  From  and  after  the   1st  day  o(  An/nit 

^^tl.  wfakh  will  be  in  the*  year  of  our  Lord,  1766,  in  all  cases  wttft* 
2^oJta«.  soever,  whether  the  mil  or  Surface  of  any  land  shall  be  burned  W 
3  oSfitt.  *®  onginal  lessee  or  lessees  or  by  the  occupier  or  oocupien  ef  snB 
.^ohttdcrs  h>>^>  ^hat  then  and  iid  -such  «te^,  on  conviction,  acoolrdhig  to  di 
pciuitki  ^  mode  prescribed  in  the  last  recited  act,  two  or  more  justices  of  tb 
peaos^  m  the  respee#re  eeonty  in  whieh  such  buitiine  t(  land  JbA 


TV^idMr^ka 
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hava  iMeooomHiitted,  shall  issue  their  warrant  for  levying  the  penal - 

tias  ailher  for  bnmiiig  the  land  or  preventing  the  survey,  according 

to  the'tenor  of  the  last  recited  act  or  acts,  jeither  against  the  origind  jjj^* 

leesoei  <  or  any  tenant  or  tenants  deriving  under  said  original  lessea 

or  lessees,  or  the  iinme£ate  occupier  or  occupiers  of  such  hmd^  a| 

the  choice  and  election  of  said  original  lessor  or  lessors,  hss,  her,  or  t£m^ 

their  heirs  or  assigns ;  and  in  suchf  case  such  onginal  lessee  or  lessees,  remcnrin^uie 

or  any  deriving  under  him  or  them,  shall  remove  from  the  county  in  ^i^^JISn 

which  snch  burning  shall  be  committed,  that  any  chief  magistrate  or  S^^^ 

justice  of  the  peace  within  whose  jurisdiction  such  person  or  persons  '"^'^^ 

shall  be  found,  shall  back  and  enforce  the  warrant  granted  by  said 

juatioes  of  the  peace  before,  whom  the  conviction  was  so  hadas  afore- 

SHud;  and  thereupon  the  penalty  or  penalties  forfeited,  together  with 

the  costs  of  surveying  as  aforesaid,  shall  be  levied  on  tlie  goods  and 

fshattels  of  said  person  or  persons  in  like  manner,  and  with  such 

like  powers,  as  have  been  provided  by  the  last  recited  act  in  the  case 

of  any  oflfender  or  offenders  against  said  act  removing  his  or  their 

i;oods  to  another  county;  and  that  any  chief  magistrate  ec  justice  of  lisw  «■» 

the  peace,  within  whose  jurisdiction  such  original  leasee  or  tenant  tSS^ 

deriving  under   him   may  be   or  reside,   shall  bai^  and  enforce 

soeh  summons  or  summonses,  to  be  served,  as  by  the  above  recited 

IKty  on  said  originid  lessee  o^  intermediate  tenant  chargeable  with 

such  offence;  and  tliat  the  original  lessee  or  interme£ate  tenant,  on  origiiuiiet. 

whom  said  penalties  shall  be  levied,  shall  have  his  remedy  and  in<»  ^^*?^ 

demnincation  against  the  occupier  or  occuptcrs  of  the  land  la  such  fled  Mjum 

manner  as  by  the  above  recited  acts  has  been  provided  for  the  origi* 

oal  lessor. 

§•  2.  <  And  be  it  enacted that,'  In  de&ult  of  payment  aceofd*  oaMuxt 

ing  to  the  last  recited  act,   on  application  of  any  prosecutor  cut  |!|?^^~* 
prosecutors,  and  proof  made  of  the  conviction,  it  shall  and  may  be  S!^^^ 
lawful  to  and  for  such  justices,  before  whom  the  party  or  parties  wS^olTto 
was  or  were  convicted,  or  chief  magistrate  or  justice  who  backed  the  oriud  imm. 
warrant,  to  commit  the  offender  or  offenders  to  the  common  gaol  as 
directed  by  ^d  act,  there  to  remain  for  the  space  of  not  less  than 
tfcree  months,  nor  more  than  twdve  months,  to  be  proportioned  by 
tibie  Asicretion  of  said  chief  magistrate^  justice,  or  justices  of  the 
peaoe^  to  the  quantity  of  land  respectively  by  or  under  him  or  them 
mo  burned* 
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l^SU^l^  §.  3.  *  And  be  it  further  enacted-— —that,'  All  bishcpe,  deans  as 
n^muT'  chapters,  and  other  corporate  bodies,  who  may  under  their  reqio 
^^  tive  corporate  rights  be  possessed  of  landed  estates,  shall  and  ni 
have  and  enjoy  all  the  same  remedies,  conferred  by  the  8bo\'e  redti 
law^  in  such  manner  as  if  they  were  to  be  deemed  heirs  to  their  pn 
decessors  in  such  estates  and  lands. 


Provisions  as  to  the  Survey  and  Atnount  of  Penalty  imposed  by  SUM 

No.  CCXXV.— 1  Geo.  III.  Ir.  c.  17,  §§.  4^  5. 

§•  4.  ^  And  whereas  to  evade  the  said  penalty,  and  to  render  A 
^  surveying  (')  of  such  lands  so  burned  difficult  and  expensive,  th 
^  persons  so  offending  often  leave  narrow  ridges  or  paths  unbaned 
'  intermixed  with  tlie  paths  so  burned,  by  means  whereof  landlord 
*  have  been  deterred  from  suing  for  the  said  penalty:  for  remedy  where 
ludgctun.     ^  of  be  it  further  enacted  and  declared,— —that,'  All  such  rideestf 

bumod,orin-  ^  ,  ^  '  ^      - 

^S^'S^  paths  SO  left  unbumed,  or  intermixed  with  the  parts  so  burned,  iW 

^^SS^A      Aiid  may  be  surveyed  in  one  common  survey,  with  the  other  part  0 

the  penalty     parts  that  shall  be  80  burned,  and  that  they  shall  and  may  be  deemed 

and  considered  as  part  of  the  land  so  burned,  so  far  as  to  subject  tb 

person  or  persons  so  offending  to  the  penalty  in  the  said  act  men 

tioned,  equally  as  if  no  such  ridges  or  paths  had  been  so  left  QB 

burned.  ' 

FHiattywo.        §.  5.  ^  And  wheiras  a  doubt  hath  arisen  whether  the  penal^A 

qiuntity        <  bumin?  the  soil  or  surface  as  aforesaid,  was  recoverable  under  tk 

burned,  tho*  °  ,  ' 

^^^iX^     ^  ^id  act,  where  the  quantity  of  the  soil  or  surface  so  burned  was  not^ 

tut*  acre.       <  ^^jj  English  statute  acre ;  be  it  enacted tliat,'  The  penalty  on  th 

person  or  persons  so  offending  shall  be  proportioned  to  the  quantiQ 
burnt,  though  it  be  under  one  EngUsk  statute  acre  (^). 


No.  CCXXVI.^11  Geo.  III.  Ir.  c.  2,  J.  3. 

§.  3.  ^  And  whereas  by  several  acts  passed  in  this  hingdoiii  ^ 
<  burning  of  land  by  any  tenant,  without  the  permission  of  \m\t^ 

C*)  Sec  also  as  to  the  surrey  the  17  Geo.  IL  It.  c.  10,  5*  <^i  •^ni^'t  No.  3S0L 
(^)  See  the  40  Geo.  III.  Ir.  c.  24,  Fott,  No.  227. 


CtiAV.  IV.]  CIVIL  PROCEEDINGS,^  ke.  261 

^  Wr^  has  been  declared  to  be  an  offience,  and  as  such  has  been 
*  jiroliibited  under  a  penalty :  and  whereas  the  said  penalty  has  been 
*  foimd  insufficient  to  deter  men  from  committing  the  said  offence^ 
*be  it  enacted— -that,'  Any  person  who  shall,  after  the  10th  day  rna»fidsi. 
of  Afdy,  1771,  bum  the  soil  or  surface  of  the  earth,  or  cause  or  per-  a^^ecTiu. 
nut  the  soil  or  surface  of  the  earth  to  be  burned  on  any  lands  in  this  taMn?&nu 
longdom,  contrary  to  the  provisions  of  the  said  act  of  the  17th  of  his  J^^^*^ 
said  majesty  king  George  the  2d,  or  of  an  act  passed  in  the  first  year  i«»>io*^ 
€f  Ub  present  majesty's  reign,  intituled;  An  Att  Jot  rmxmg  ami 
ameiidmg  several  temporary  Statutes^  emd  Jbr  other  Purpoeea  tkerem 
fi^oitionedj  or  contrary  to  the  intention  of  this  act,  shall,  instead  of 
the  penalties  inflicted  by  the  said  acts,  forfeit  the  sum  of  5L  for 
every  En^Kak  staitute  acre  (over  and  above  all  rent)  so  to  be  burned, 
to  be  recovered  in  the  same  manner  as  the  penalties  given  by  the 
^     and  acts  may  be  recovered. 

No.  CCXXVIL— 40  Geo.  III.  Ir.  c  24. 

An  Act  for  more  eflectually  preventing  the  Burning  of  Land. 

[12thof  Jtc9i€^  1800. 

^  Whereas  by  several  acts  of  parliament  in  force  in  this  kingdom, 
'  the  burning  of  land  by  any  tenant  without  the  permission  of  his 
\  ^landlord  has  been  declared  to  be  an  offence,  and  as  such  has  been 
^  prohibited  under  a  penalty  which  is  not  sufficient  to  prevent  the  evil 
^  piaetice  of  burning  land;  therefore,  the  more  effectually  to  prevent 
*mA  practice,  be  it  enacted— —that,'  Any  person,  who  shall,  after  AMiuity  or 
the  25th  day  of  JtfarcA,  1800,  bum  the  soil  or  surface  of  the  earth,  /!!^'pii^'^ 
or  cause  or  permit  the  soil  or  snr&ce  of  the  earth  to  be  burned  on  turned,  and 

"  at  toe  same 

*oy  land  in  this  kingdom,  contrary  to  the  provisions  of  any  laws  in  ^J^^^J!^^ 
^Nree  to  prevent  the  burning  of  landy  shall,  instead  of  the  penalties  ''^^i^'^^^^ 
ntSicted  by  any  of  the  said  laws,  forfeit  the  sum  of  ten  pounds,  (ex- 
dmive  of  the  rent  payable  by  such  person,)  for  every  Irish  plantar 
tioo  acre  so  to  be  burned,  and  at  the  same  rate  for  any  greater  or 
km  quantity  of  land,  such  quantity  to  be  ascertained  in  the  same 
Biiuier  as  is  directed  by  the  said  acts,  or  any  of  them,  and  such 
jmalty  to  be  sued  for  and  recovered  in  the  same  manner  as  the 
penalties  by  the  said  acts  inflicted,  in  respect  of  burning  land,  might 
(efore  the  passing  of  this  act  be  recovered. 
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DSooKil. 


Pmoimm  oi  to  the  pmf  (^  the  Titie  t^  the  partf  who  tm»  far  tits 
No.  CCXXVUL— 64  G0),  JJL  Jr.  c  Wb. 


^  Act  to  amend  an  Act  of  the  Parliameat  of  Mkmit  bt  gnmt- 
ing  the  peraifpions  practiee  ef  harnwig  Lnid,  and  figr  the  Mm 
eAetaal  ^Mttoyi^  of  yermin. 

[SSd  JU^  I8Ii 

*  Wher«M  an  act  was  made  in  the  ptp-liaaBent  ^  hdmd  ia  A| 
17th  year  of  the  reign  ef  his  late  majeaty  \mgXieorge  liw  SeoiiA 
intitaled,  An  Ad  to  prevent  the  pemicioui  pmUke  ^bmwmf  Lmt 
and  for  the  more  ejffedual  destrojfing  ^  Vermin;  and  whidi  wn 
amended  and  made  peqietual  hy  an  act.maSe  in  the  parliameot  of 
Ireland  in  the  first  year  of  the  reign  of  his  present  majesty;  sod  hf 
several  acts  since  made  in  the  parliament  of  Irebrnd,  the  said  fint 
recited  act  has  been  from  time  to  time  amended :  and  wheresi  \if 
the  said  first  recited  act  it  is  amongst  other  things  enacted,  that  'i 
the  soil  or  surface  of  any  land  shall  be  burnt  or  permitted  to  h 
burnt  by  the  first  lessee  or  lessees  of  such  land,  his,  her,  or  thdr 
heirs,  executors,  administrators,  or  assigns,  then  the  penalty  n 
forty  shillings  in  the  said  act  mentioned,  for  every  En^Ush  stitato 
acre  so  burnt,  shall  and  may  be  recovered  of  such  oflTenJer  er 
offenders,  by  his,  her,  or  their  lessor  or  lessors,  their  bein^ 
successors,  or  assigns  respectively,  or  by  the  person  or  persons  wlio 
for  the  time  being  shall  be  entitled  to  the  rent  or  reversion  or 
remainder  of  the  «ud  premises ;  and  if  the  soil  or  surface  of  any 
land  shall  be  burnt  or  be  permitted  to  be  burnt  by  the  possenor 
or  occupier  of  such  land  holding  or  enjoying  the  same  by  lease  <Mr 
contract  from  the  first  lessee  or  leasees  of  such  'land,  his,  her,  tf 
their  heirs,  executors,  administrators,  or  assigns,  or  from  §1^7 
person  or  persons  deriving  or  holding  nnder  them,  any  or  cither  d 
them,  then  the  said  penalty,  of  fi>lrty  shQIings  for  every  EngUA 
statute  acre  so  burnt,  shall  and  may  be  recovered  of  and  from  suA  ' 
offender  or  offenders,  his,  her,  or  their  immediate  lessor  or  Icssoiii 
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Js,  her,  or  their  heirs,  executors,  administrators,  or  assigns :"  and  duboimm  to 
rlieraas  difficulties  and  inconveniences  have  occurred  and  may  J|^*2^ 
ccar,  in  suits  instituted  by  the  devisee  or  devisees  of  any  lessor  or  SSSbvute^ 
Bssors,  in  suing  for  the  penalties  under  the  said  first  recited  act  and  dnS^^ 
he  several  acts  in  force  in  Irdand  for  the  amendment  of  the  same,  piov«  uien. 
Tom  the  necessity  of  producing  the  will  under  which  the  title  of 
meh  devisee  or  deidsees  is  derived,  and  witnesses  to  prove  the 
MUDse^  and  like  difficulties  and  inconveniences  have  occurred  and 
may  occur  to  persons  entitled  to  the  rent  reserved^  or  to  die 
reverrion  or  remidnder  expectant  on  any  lease  or  demise  from  the 
nscesnty  of  producing  the  title  deeds  or  settlements  under  which 
Ae  title  of  such  person  or  persons  is  derived,  and  witnesses  to 
frove  the  same ;  for  remedy  whereof  be  it  enacted — ^that,'  In  every  ^  waaiti. 
dt  for  recovery  of  the  penalty  or  penalties  for  burning  land  under  £S!^*^. 
lisnid  first  recited  act  and  the  several  acts  in  force  Irehmdy  or  any  KjlSwi^"' 
'them,  for  the  amendment  thereof,  it  shall  be  deemed  full  and  "^,■^2 
miBcient  proof  of  title  in  the  plaintiff  or  plaintiflfs  in  such  suit  or  ^  ETSL^ 
iQiti)  and  that  he,  she,  or  they  is  or  are  in  point  of  title  competent  £!r£S'm!t. 
to  king  and  maintain  such  suit  or  suits,  if  it  shall  be  duly  proved  on  cdrantibr 
^  her,  or  their  behalf,  that  he,  she,  or  they  has  or  have,  for  one  ^|jj^  *^ 
fm  at  least  after  the  death  of  the  lessor  or  other  person  next  after  SSS,*^ 
Mmmu  he,  she,  or  they  claim  to  be  entitled,  received  the  rent  re-  Mantme 
^rved  in  the  lease  or  demise  under  which  the  lands  are  held,  in  fa 
^Mpeet  of  which  such  suit  for  such  penalty  as  aforesaid  shall  be 
ttoi^t,  unless  the  defendant  in  such  suit  shall  prove  that  the  title 
0  the  rent  or  reversion  expectant  on  such  lease  or  demise  is  in  some 
ither  perBon  than  the  plaintiff  or  plainti£Ei  in  such  suit. 
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CHAPTER  V. 

PROCEEDINGS,  IN  IRELAND,   AGAINST  TENANTS,   &C.   ENTERING  IVTO 

UNLAWFUL  COMBINATIONS* 

No.  CCXXIX.— 29  Geo.  11.  Ir.  c.  12,  §§.  1,  2.  (•) 

An  Act  to  prevent  unlawful  Combinations  of  Tenants,  Cdli0% 
Miners,  and  others ;  and  the  sending  of  threatening  Letters  wiA- 
out  Names,  or  with  fictitious  Names  subscribed  thereto;  andtk 
malicious  Destruction  of  Carriages;  and  for  the  more  eflbctoil 
Punishment  of  wicked  Persons,  who  shall  maliciously  set  fire  t» 
Houses,  or  Out-Houses ;  or  to  Stacks  of  Hay,  Com,  Straw,  i^ 
Turf;  or  to  Ships  or  Boats. 

Bondkeon.  5'  ^'  *  ^^^  ^^®  better  prevention  or  punishment  of  the  crimes  ui 
^^gJJ^^  ^  offences  herein-after  mentioned,  and  for  making  compensation  (or 
!rtSi^teS£tD  ^  the  damages  which  may  be  sustuned  by  the  practice  of  them,  aai 
laadkmi  nr  <  for  bringing  the  offenders  to  speedy  justice ;  be  it  enacted,— -thiti 
•^^vii^d|i^  All  bonds,  contracts,  covenants,  or  agreements  heretofore  made  tf 


S!£!Erii«ibr  entered  into,  or  hereafter  to  be  made  or  entered  into  by  or  betwiis 
wSi<M^  any  tenants,  with  intent  to  hinder  or  obstruct  his,  her,  or  tUr 
landlord  or  landlords,  or  the  agent  or  bailiff  of  such  landlord  <f 
landlords  in  setting  any  lands,  tenements,  or  hereditaments  to  tki 
best  advantage,  or  in  distraining  for  any  rent,  or  arrears  of  reat ;  tf 
by  or  between  any  parishioners  for  the  purpose  of  hindering  or  ok* 
structing  any  rector,  vicar,  lay-impropriator  or  tythe-larmer  ii 
drawing  any  tythes,-  or  in  setting  or  selling  any  tythea  to  the  M 


a 


(*)  By  §,  3,  maliciously  setting  fire  to  houses,  turf,  &c.  although  the  tame  be  Ml^ 
burned  ;  or  aiding  therein,  &c.  or  in  killing  or  maiming  cattle,  &c.  is  made  Mony  vi'^x 
out  benefit  of  clergy;  §.  4,  Provided  always  that  nothing  herein  contained  shall  ein^^'j 
be  construed  to  extend  to  any  pefson  or  persons,  who  shall  bum  the  turf,  which  shall  btoik 
on  his  landlord's  turbery  without  leave  first  had  and  obtained  for  cuttiiig  the  same.   ^!^^ 
remaining  sections  give  an  action,  for  the  damages  sustained  by  such  "*<ltfWOT  hqsM 
against  the  inhabitants  of  the  barony,  and  make  provisions  agamst  oombiiiatiQiii 
into,  and  fVauds  committed  by  persons  employed  in  collieries  and  mines.    By  $.  13i  At 
act  wai  temporary  only,  but  by  the  1  Geo.  ///•  irt  Ct  17,  §•  15|  it  was 
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MdmntBgef  be,  Mid  they  are  hereby  declared  to  be  ill^al,  nail  and 
Toid,  to  all  ratente  and  parposee. 

'    §•  2.  '  And  be  it  farther  enacted,-— —that,'  If  any  person  or  persons,  Pknom  m. 
fimn  and  after  the  Ist  day  of  May,  in  the  year  of  oar  Lord,  175^*  mSlondM, 
shall  make  or  enter  into  any  sach  bond,  covenant,  contract,  or  agree-  Zrr^^aiM' 
meat,  as  aforesaid,  or  riiall  knowingly  write,  or  send,  or  canse  or  TSSiZ^ 
procore  to  be  written  or  sent,  any  letter  withoat  a  name  subscribed  SlStog  wy*^ 
thereto,  or  signed  with  a  fictitious  name,  or  knowingly  shall  pub-  g^l^i^vv* 
fish,  or  canse  to  be  published,  or  shall  set  up,  or  cause  to  be  set  up  $!S!J^|^ 
in  any  place,  any  written  or  printed  advertisement  or  paper,  thereby  SSS^mJ*" 
threatening  any  violence,  injury,  or  damage  to  the  person,  or  to  the  attorn. 
estate  or  property  of  any  landlord,  agent  or  receiver,  or  of  any  rector,  ie!^Sk^ 
▼icar,  lay-impropriator  or  tythe-farmcr,  or  of  any  tenant  or  parii^*  iS^SSi^lS: 
kmer,  with  an  intention  to  terrify  such  landlord  from  setting  any  fm'dStiSo. 
lands,    tenements,   or  hereditament  to  the  best  advantage;   or  to  Jj^^^^^ 
terrify  any  landlord,   agent,    or  receiver  from  distraining  f<H*  any  J^SS^ 
rent,  or  arrears  of  rent ;  or  with  an  intention  to  terrify  any  person  3S£S!ufor 
or  persons  from  assisting  such  landlord  or  recdver  in  distrainii^  for  tSTS^ 
sudi  rent  or  arrears  of  rent;  or  with  an  intention  to  terrify  any  n^^^oAi 

'f  ^      for  UW  OUTM. 

rector,  vicar,    lay-impropfiator,    or  tythe-farmer  from  taking  any  SrlStabr 
tythe  in  kmd,  or  from  setting  or  selling  any  tytbe  to  the  best  advaa-  ^SS^S^tmf 
t^;e;   or  with  an  intention  to  terrify  any  person  or  persons  from  eooTiciedb? 
isting  such  rector,    vicar,    lay-impropriator,    or  tjrtiie-farmer  in  ttonortCr 


pe«ce^iipoQ 

drawing,  setting,  or  selling  any  tythe;   or  with  an  intention   to  oSS^I^^ 
procure  or  encourage  any  unlawful  combination  of  tenants  to  hinder  ciiendJr*'^ 
or  obstruct  his,  her,  or  tiieir  landlord,  or  tlie  afi«nt  of  such  land-  tiMoAHice, 
iora,  in  the  setting  any  lands,  tenements^  or  hereditaments  to  the  S^^|r|£^'^ 
best  advantage,  or  in  distnuning  for  any  rent  or  arrears  of  rent;  or  !!fdJ^J[^! 
^th  an  intention  to  procure  or  encourage  any  unlawful  combination  w^vSi^ 
^  psrishioners  to  hinder  or  obstruct  any  rector,  vicar,,  lay-impropri-  ^^^^>>^ 
*te,  (HT  tythe-fiurmer,  in  drawing  any  tythes,  or  in  setting  ox  sellisg  °^<»<>«* 
^y  ^rthes  to  the  best  advantage ;  or  if  any  person  or  persons  from 
^Hd  after  the  said  first  day  of  May^  in  die  year  of  our  Lorc^  1756,, 
*^  wilftdly  or  maliciously  destroy  or  make  unfit  for  use  any 
Cttrisge,  cart,  truckle,  or  carr,  or  the  harness,  traces,  or  other  tackle 
Wcnging  thereto,  designed  or  intended  to  be  employed  in  drawing 
m  csrrying  any  distress  or  tythes ;  every  person  so  offending,  being 
1  wfolly  eonvicted  upon  the  oath  of  one  or  more  credible  witness  or 
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witnesses  before  any  two  or  more  justices  of  the  peace  for  tlie  comity^ 
ckty^  town,  or  place  where  such  offence  shall  be  committed^  upon  any 
information  or  prosecution  exhibited  or  commenced  within  three 
kalendar  months  after  the  offence  conmiitted  (which  oaths  the  said 
justices  are  hereby  impowered  and  required  to  administer),  diaB 
forfeit  and  pay  the  sum  of  five  pounds  sUrlmgi  one  half  thereof  to 
be  given  to  the  informer,  and  the  other  half  to  the  poor  of  the 
parish  in  which  such  offence  shall  be  committed ;  which  said  sum  of 
five  pounds  darling  the  said  justices  of  the  peace  are  hereby  author- 
ized and  required  to  levy,  by  issuing  their  warrant  or  warrants, 
xmder  their  hands  and  seals,  for  distress  and  sale  of  the  dSRender^s 
goods  and  chattels,  returning  the  overplus  to  the  owner ;  and  for 
want  of  sufficient  distress  such  offender  shall,  by  the  order  of  such 
justices,  at  their  discretion,   be  committed  either  to  the  house  of 
correction,  there  to  remain  and  be  kept  to  hard  labour,  or  to  the 
common  gaol  of  such  county,  city,  town,  or  place,  as  aforesaid* 
there  to  remain,  without  bail  or  mainprize,  for  any  time  not  exceed- 
ing three  kalendar  months. 
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TITLE  IV. 

CRIMINAL  PROCEEDINGS 

AGAINST     TENANTS    AND    OTHERS    FOR    INJURIES 
AFFECTING  THE  RIGHTS  OF  LANDLORDa 


BOOK  I. 


CHAPTER  I. 


INJURIES   AFFECTING  THE   RIGHT    OF    DISTRESS  (*)• 

Rescue  (*»)• 

NcK  CCXXX.— 4  Geo.  I.  It.  c.  5,  §.  1. 

See  the  entire  of  this  section.  Ante  No.  26.  pp.  27,  28. — Ailer  whm  »  du. 
reciting  the  previous  ejectment  act  of  the  1 1  Ann.  Ir.  c.  2,  §.  2,  and  {J  *J!'JJJSJ 
that  artifices  had  been  used  to  evade  its  design  by  putting  on  the  {nloTor'bf 
lands  goods  liable  to  distress,  countervailing  the  arrears;  and  that  SSLrathoruu 
when  the  kmdlords  had  distrained  the  same,  the  tenants  had  caused  er«d,Tc«ucrr^ 

beliigooovtct. 

the  distress  so  taken  to  be  rescued, — the  act  proceeds  as  follows : —    ^^iMrnr 
'And  whereas  such  rescues  have  been  usually  committed  by  ££^*if « 
1  obscure  and  unknown  persons,  by  means  whereof  many  riois  and  ^jr  Sh)ixi  be 
<  other. great  disorders  have  happened;  for  remedy  whereof,  be  it  j^'^^J^J 

«  enaelBd that,'  From  and  after  the  25th  day  of  December^  in  the  to«"o"thi- 

year  of  our  Losd,  1717,  where  any  diitress  shall  be  taken  by  land- 


ImIIic89  G^  II.  Ir.  c.  IS,  Ante  Na  SS9. 
.  {^)  Fw  mora  m  to.mcue^'  aw  dmk  Nos,  141,  and  199; 
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lord  or  lessor,  haviiig  lawful  authority  to  distnun,  or  hy  any  penoa 
^r  persons  by  sueh  landlord  or  lessor  impowered  or  authoriaad;  if 
such  distress,  or  any  part  thereof  be  rescued,  erery  person  so  res- 
cuing, being  lawfuUy    convict    thereof,    shall    be    committed  in 
execution  by  the  court  before  whom  such  convictioD  shall  be  hd, 
for  such  fine  as  the  court  shall  think  reasonable  to  impose  on  sock 
offender  or  offimdera ;  aod  in  case  the  par^  so  emvioted  dnll  aot 
pay  to  the  sheriff  of  the  county  such  fine  as  shall  be  imposed  on  lam 
for  such  rescue  within  one  month  after  such  oommitmentp  the  psrtf 
.<8o  convicted,  on  default  of  such  payment,  shall  be  eonveyed  by  the 
sheriff  of  the  county  to  the  house  of  correction,  or  some  worfc-hooae 
in  the  said  county,  and  there  detained  and  kept  to  hard  laboor  fcr 
any  time  not  less  than  three  months,   nor  exceeding  six  montba, 
according  to  the  discretion  of  the  judges  or  justices  before  wiuMn 
«iich  offender  shall  be  convicted  as  aforesaid. 


CMAPTEft  XL 


INJURIES    IN   THE   KjITURE   OF  WASTC* 


Destroy  inff  DweUing  Houses^  Buildings^  $r. 

No.  CCXXXL— 7  Geo.  IV.  Ir.  c.  60,  §§•  1,  2. 

An  Act  to  prevent  the  wilful  and  malicious  Destruction  of  Dw^in^ 

Houses  in  JJJFdcmd. 

C^eth  May,  18S6.] 


§.  1.  <  Whereas  divers  ilMesigning  and  disorderly  perMM  *^ 
^  Ireland  have  of  late  wilfully  and  malicioasly  coomiitted'  fgi^ 
^  waste  and  destmctum,  by  pulUng  down  and  demoKAing  ducHif 
^  houses,  and  other  buitdii^ps,  whereof  they  hare  obtamd  fat0 
^  man  by  virtue  or  under  colonv  of  the  title  of  some  snffieieBt  kfi) 
^  tenant  cr  tenants  for  lives,  wiA  or  without  a  opveiuait  for  rMSwA 
^  or  for  years,  or  other  less  termi  or  nft  w91,  or  by  ptwsr  .adsr  tf 


■AVI.  R.^       GRIMDIAL  PR0CS(EDINQ8k  tta.  969 

ff  mOinmon  with  audi  tenant  or  tenant^  or  myme  oooupier  or  oteu* 
im  thereat  and  hare  eonverted  and  diqpoaed  to  their  own  nee  of 
im  inaterialii  fiztoreet  and  othttr  effects  ariaing  from  or  being 
vithin  or  apportenant  to  each  boueee  and  other  buildingB,  or  need 
ind  oeoqpied  tberewitht  to  the  great  damage  of  hk  nugeety's  sub- 
|e9li^  being  leasora  or  owners  of  such  honseS)  biijldings»  and  other 
prapertyf  or  otherwiee  entitled  thereto^  or  interested  in  the  preser- 
TStion  thereof:  and  whereas  the  remedy  by  snit  in  his  majesty's 
floarts  qI  equity  to  prevent  the  commission  of  such  waste  and 
Jastruction  is  found  to  be  insufficient  for  the  prevention  thereof,  by 
isason  that  the  same  may  be  committed  before  it  is  possible  to 
satrain  the  oflendera  by  any  equitable  injuncticm  which  might  be 
oareed  for  that  purpose :  and  whereaa  auch  waste  and  destructiont 
'  once  committed^  is  irreparable^  fay  reason  that  the  persons  so 
Bending  are  generally  persons  in  embarrassed  or  insolvent  circum-^ 
kanoes ;  and  inasmuch  as  doubts  have  arisen  whether,  in  case  suck 
NMaesnon  as  aforesaid  hath  been  obtained  by  consent  of  the  person 
vt  persons  entitled  to  deliver  the  same,  the  parties  ofiending  can 
^  convicted  of  any  misdemeanor  by  any  law  now  in  force  within 
^i« realm:  and  whereas  it  is  expedient  that  such  doubts  be  re- 
■^oved,  and  some  more  eflectual  remedy  provided  than  by  law  now 
^^te,  for  Ihe  preservation  from  waste  and  destruction  of  dwelling 
l^tues  and  other  buildings  let  to  tenants,  and  for  securing  to 
^dlords  and  others  their  just  rights  in  respect  of  such  dwelling 
^HHiaes  and  other  buildings,  fixtures  and  effects  within  or  appurtenant 
to  the  same,  or  used  and  occupied  therewith :  be  it  therefore  enacted 
"^^^bat,'  From  and  after  the  passing  of  this  act  all  and  every  person  Tmoo»  ob. 


^  persons  who,  under  pretence  of  becoming  bond  Jidt  tenant  or  MHtoo  or 
liaaats  of  any  dwelling  house  or  other  building,  or  by  power  under  JJSU^;^ 
V  collusion  with  any  person  or  persons  having  or  claiming  to  have  ^^T  ^by 
ids  thereto  as  tenant  or  tenants  for  the  term  of  any  life  or  lives,  oH!^X£n 
ridi  or  without  any  covenant  for  renewal,  or  for  years,  or  other  i^iv^  or 
Mterm,  certain.or  at  will,  shall  obtain  and  get  possession  of  any  S^^^"^^ 
asDiBg  house  or  other  building,  for  the  fraudulent  and  malicious  Vm^SttS^ 
■Me  of  pulling  down  or  demolishing  the  same^  or  of  doing  other  S/ril^!^ 
ilswIU  waste  or  destruction,  or  wl^o  being  possessed  of  any  such  ^"{^^gl^ 
JBllliog  lioose  9C  other  buildings  or  part  of  such  dwelling  house  or  {gjf 


br.  liiiikKngy  shall  pull  down  or  demolish  or  begin  to  pull  down  JSin^sSneil 
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dedared  «di.  OF  demolish  the  same)  or  shall  oommit  any  other  anlawfbl 
iMnor.  destmctioii  therec^or  thereto,  or  shall  poll  down  or  sew  Aioai 
freehold  any  fixtare  or  utensU  bmng  within  or  appurtenant  %b  • 
dwelling  house  or  other  building,  or  sueh  part  of  each  dwisll 
houAe  or  other  bofldings,  or  used  or  occupied  therewith,  or  wK 
in  a  due  course  of  ocoupan<^,  ought  not  to  be  so  pulled  down 
severed  from  the  freehold,  shall  be  deemed  and  are  hereby  deels 
to  be  g^lty  of  a  misdemeanor,  and  shall  be  subject  and  liable^ 
conviction  thereof,  to  the  like  pains  and  penalties  as  on  cases 
misdemeanor. 
Atacton.  *c  §•  2.  <  And  be  it  further  enacted  that,'  Every  person  who  si 
ceedingm  and  wilfulty  and  fraudulently  aid,  abet,  or  assist  in  the  obtaining  p 
(^•^"J^'lgy)  session  of  any  dwelling  house  or  other  building,  or  of  any  part 
^SlSSlSSl'tbe  Any  dwelling  house  or  other  building,  for  the  fraudident  and  nu 
IbS^d^^  cious  purpose  of  pulling  down  and  demolishing  the  same,  or 
committing  any  other  wilful  and  unlawful  waste  or  destruction  then 
or  therein,  or  who  knowing  that  the  possession  of  any  dwelli 
house  or  other  building,  or  of  any  part  of  any  such  dwdling  hoo 
or  other  building,  hath  been  obtained  for  any  such  fraudulent  u 
malicious  purpose,  shall  wilfully  and  fraudulently  aid  and  abet ' 
assist  in  pulling  down  or  demolishing  tlie  same,  or  in  oommittn 
any  other  wilfiil  and  unlawful  waste  or  destruction  thereof  or  tber 
in,  or  shall  aid,  abet,  or  assist  in  the  pulling  down  or  severing  fro 
the  freehold  any  fixture  or  utensil,  being  within  or  appurtenant 
any  such  dwelling  house  or  other  building,  or  to  any  part  <^  8IK 
dwelling  house  or  other  building,  or  used  and  occupied  therewiti 
and  which,  in  due  course  of  occupancy,  ought  not  to  be  so  pulh 
down  or  severed  from  the  freehold,  or  who  shall  purchase  or  001 
tract  to  purchase  the  materials,  or  any  part  of  the  materials  of  whk 
such  dwelling  house  or  other  building,  or  any  part  of  such  dweUii 
house  or  other  building,  was  constructed,  or  any  fixture  or  uteiM 
being  within  or  appurtenant  to  any  such  dwelling  house  or  oth 
building,  or  part  of  such  dwelling  house  or  other  building,  or  W 
and  occupied  therewith,  and  which,  in  due  course  of  ooeupssff 
ought  not  to  be  gulled  down  and  severed  from  the  freeh^  Ai 
in  like  manner  be  deemed  and  is  hereby  declared  to  be  gnihj  cf 
misdemeanor,  and  shall  be  subject  and  liable  to  thesaaie  erU 
pa^is  and  peimlties,  as  persons  convicted  as  principals  as  afisra 
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wo«iiId  be  liable  to  undor  the  provinons  of  this  act,  as  well  before  as 
afWr  the  trial  or  conviction  of  the  principal  person  guilty  of  such 
mSsrffmeanor»  and  whether  any  person  or  persons  liable  to  be  tried 
as  principal  or  principals  shall  have  been  apprehended  or  shall  be 
smonaUe  to  justice  or  not 


No.  CCXXXIL— 7,  8  Geo.  IV.  Ir.  c.  82. 

An  Act  to  explain  and  amend  an  Act  passed  in  the  Seventh  Year  of 
the  Reign  of  his  present  Majesty,  intituled  An  Act  to  prevent  the 
mtfvi  and  malicious  Destruction  qf  Dwelling  Houses  in  Ireland. 

[2l8t  Junej  1827.] 

*  Whereas  by  an  act  passed  in  the  seventh  year  of  the  reign  of  his 
prsient  majesty,  intituled  An  Act  to  prevent  the  wilfid  and  malicious 
iaitnscltkm  qfDweUmg  Houses  in  Ireland,  it  is  amongst  other  things 
oneted,  that  all  and  eveiy  person  and  persons  who,  under  pretence 
of  becoming  bomd  fids  tenant  or  tenants  of  any  dwelling  house  or 
<Aar  buOding,  or  by  power  under  or  collusion  with  any  person  or 
pnans  having  or  claiming  to  have  title  thereto,  as  tenant  or  te- 
mtt  for  the  term  of  any  life  or  lives,  with  or  without  any  cove-' 
nnt  for  renewal,  or  for  years,  or  other  less  term,  certain  or  at  will, 
iliill  obtain  and  get  poesesrion  of  any  dwelling  house  or  other 
^Molding  for  the  fraudulent  and  malicious  purpose  of  pulling  down 
wfanolishing  the  siime^  or  of  doing  other  unlawful  waste  or  de- 
*tfQetion,  or  wh6,  being  possessed  of  any  such  dwelling  house  or 
<Mlier  building,  or  part  of  such  dwelling  house  or  other  building, 
>bll  pall  down  or  demolish  or  bc^n  to  pull  down  or  demolish  the 
■nse,  <Nr  shall  commit  any  other  unlawfid  waste  or  destruction 
tWaof  <Nr  thereto^  or  shall  pull  down  or  sever  from  the  freehold 
ttyfixtnre  or  utensil  being  mthin  or  appurtenant  to  such  dwelling 
kuw  cft  other  building,  or  such  part  of  such  dwelling  house  or 
oftor'  buildUngB,  or  used  or  occupied  therewith,  or  which  in  a  due 
0oinse  of  occupancy  ought  not  to  be  so  pulled  down  or  severed  from 
As  fieebold,'  shall  be  deemed  and  are  thereby  declared  to  be  guilty 
of  a  misdemeanor,  and  shall  be  subject  and  liable,  on  conviction 
Aereofy  to  the  like  pains  and  penalties  as  in  cases  of  misdemeanor : 
'  ind  whoreas  doubts  have  arisen  as  to  what  class  of  offenders  the  said 
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<  enaotment  applies,  other  than  thoee  who  ahali  obtain  and  get  poi 

<  seasion  of  any  dwelling  or  other  boiklii^  for  the  fimodolent  an 
^  malicious  purposes  of  pulling  down  or  demolishing  the  samoi  or  o 
*  doing  other  unlawful  waste  or  destruction :  and  whereas  it  is  eips 

<  dient  that  such  doubts  should  be  removed,  and  that  the  said  easel* 
'  ment  should  be  expressly  extended  to  the  oflfenders  herein-sfiei 

<  mentioned  and  described :  be  it  therefore  enacted,— —that'  Fnoo: 
and  after  the  passing  of  this  act  all  persons  who,  being  possessed  is 

fSiSSm^*  any  manner  or  right  whatever  of  any  dwelling  house  or  other  buiUt 
byvwjwqff  ing,  or  any  part  of  any  dwelling  house  or  other  building,  held  oodei 
&^jS!Lai^  or  by  virtue  of  any  lease  or  agreement,  or  for  any  term  of  yesn^  sk 
^^'oataiii  other  less  term,  certain  or  at  will,  (whether  the  possession  of  loA 


In 


ftiwMiniwuiy    dwelling  house  or  other  building,  or  part  of  such  dwelling  home  er 


^^^^^  other  building,  shall  have  been  obtained  for  the  fraudulent  andt  Bull- 
s'} l^w  <^ious  purpose  of  pulling  down  or  demolishing  the  same,  or  for  of 
^^*  whew  other  purpose  whatever,)  shall  wilfully,  fraudulently,  or  malieiiMiilr» 


M^oQwiM  and  not  for  the  purposes  of  any  intended  improvements  or  beoeBad 
tart^rpoX  <^^^A^i>  therein,  pull  down  or  demolish,  or  begin  to  pull  down* 
Sh!viJ^p«^  demolish  the  same,  or  commit  any  other  unlawful  waste  or  dsitrte- 
tion  thereof  or  thereto,  or  pull  down  or  sever  irom  the  freehold  iOT 
fixture  or  utensil  being  within  or  appurtenant  to  such  dweffiBf 
house  or  other  building,  or  used  or  occupied  therewith,  orwhkk 
in  a  due  course  of  occupancy  ought  not  to  be  so  pulled  dowso^ 
Rc^-ered  from  the  freehold,  and  also  all  persons  who  shall  wiMvDf 
and  knowingly  aid,  abet,  or  assist  in  the  same,  or  who  shall  wiUsily 
and  knowingly  purchase  or  contract  to  purchase  the  materials  or  0f 
part  of  the  materials  of  which  such  dwelling  house  or  other  baiUi<K 
or  any  part  of  such  dwelling  house  or  other  building  wss  eos* 
structed,  or  any  fixture  or  utensil  being  within  or  appurtensat  ^ 
any  such  dwelling  house  or  other  building,  or  part  of  such  dwsffiif 
house  or  other  building,  or  used  and  occupied  therewith,  and  wUck 
in  due  course  of  occupancy  oi^ht  not  to  be  pulled  down  and  ssfVii 
from  the  freehold,  shall  be  deemed  and  are  hereby  dedared  to  W 
guilty  of  a  misdemeanor,  and  shall  be  subject  and  liable,  on  eoan^ 
tion  thereof,  to  the  like  pains  and  penalties  as  in  eases  of 
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ie£nff8  b^fbre  Magistrates  to  prevent  Waste  in  DweOing  Houses^ 

Bmldingsj  ^c. 

No.  CCXXXIIL— 7  Oeo.  IV. Ir.  c.  60,  §§.3,  4,  5,  6. 

S.  *  And  be  it  enacted,   that'  From  and  after  the  passing  of  vthm  mu^ 
le^.  in  all  cases  where  any  dwelling  house  or  other  building*  ttfoad  or  \C 

tent  to  dflBM^ 

k]r  part  of  any  dwelling  house  or  other  building,  shall  be  held  by  £^  ^'  ^*^ 

»  of  any  lease  or  agreement,  or  for  any  term  of  years  or  other  &?^^l!bcc 

lerm,  certain  or  at  will,  whether  the  possession  of  such  dwelline:  thereorb^<^ 

s  or  other  building,  or  any  part  of  such  dwelling  house  or 

'  building,  shall  have  been  obtained  by  fraud  or  not,  whenever 

aU  be  suspected  that  any  person  or  persons  is  or  are  about  to 

down  or  demolish,  or  to  commit  any  unlawful  waste  or  des- 

ion  upon  such  dwelling  house  or  other  building,  or  part  of  such 

ling  house  or  other  building,  it  shall  and  may  be  lawful  to  and 

ay  owner,  lessor,  or  landlord  thereof,  or  any  other  person  or 

ns  entitled  to  the  same,  or  interested  in  the  preservation  thereof^ 

r  any  trustee  or  agent  acting  upon  the  part  or  behalf  of  any 

'  so  interested,  to  make  and  take  an  oath  or  affidavit  in  writing 

Bkmation  in  writing,  if  a  quaker),  before  any  neighbouring 

mte  if  in  the  country,  or  before  a  legal  or  chartered  magis- 

if  within  a  town,  city,  or  other  separate  jurisdiction,  or  before 

pstrate  of  the  head  office  of  police  if  in  the  city  of  DMin^ 

g  the  belief  and  suspicion  of  the  persons  making  such  affida^dt 

innation,  that  some  person  or  persons  in  the  possession  or 

ition  of  such  dwelling  house  or  other  building,  or  at  f  some  isk, 

ii  such  dwelling  house  or  other  building,  or  by  the  permis- 

r  ooUusion  of  some  person  in  the  occupation  of  such  dwelling 

or  other  building,  or  of  some  part  of  such  dwelling  house 
nr  bnilding,  hath  or  have  an  intention  to  commit,  or  do  pur- 

to  commit,  some  sach  wilful  or  fraudulent  waste  and  destruc-  «  ,. 

4a«*propote.* 

I  is  herein-bef(M*e  described,  or  if  any  such  waste  or  destruo- 
ball  have  been  commenced,  then  that  the  same  was  frau- 
or  malicious,  and  not  for  the  purpose  of  any  intended  im- 
lent  or  beneficial  alteration  in  such  dwelling  house  or  other 
igy.  or  part  of  such  dwelling  house  or  other  building,  and 

M  m 
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which  oath  and  affirmation  such  magistrate,  or  legal  or  chartef 

jiistiee,  or  police  ma^trate,  (as  the  case  may  be,)  ib  and  are  hen 

empowered  and  required  to  administer;   and  upon  such  affida' 

^^J^l^      or  affirmation  being  made  by  such  person  or  persons  as  aforesai 

wrifi^'Sg^  it  shall  and  may  be  lawful  for  such    justice  of  the   peace, 

tiMptttiM,     l^al  or  chartered  magistrate,  or  such  police  magistrate  as  aforeou 

^Igthcwtthii^  to  issue  a  notice  in  writing,  signed  by  such  justices  of  the  peai 

-■'*'*^'     chartered  ma^trate,  or  police  magistrate,  before  whom  such  affid 

vit  or  affirmation  shall  be  made,  stating  that  information  on  oath 

affirmation  had  been  received,  that  some  person  or  persons,  o^ei 

piers  of  such  dwelling  house  or  other  building,  or  acting  under  or  I 

the  atithority  or  permission  of  and  in  <iolIu8ion  with  such  oecupie! 

x)f  such  dwelling  house  or  other  building,  or  any  part  of  such  dwe 

ling  house  or  other  building,  do  intend  and  are  about  to  coiddi 

wilful  and  fraudulent  waste,  by  pulling  down  and  destrojring  tm 

dwelling  house  or  other  building,  or  any  part  of  such  dwelling  hotti 

«or  other  building,  and  cautioning  and  admonishing  all  such  peraoa 

and  all  persons  whomsoever,  not  to  proceed  to  pull  down  or  destro 

>or  otherwise  injure  such  dwelling  house  or  other  building,  or  an 

part  of  such  dwelling  house  or  other  building,  until  special  lavi 

licence,  and  authority  for  that  purpose  shall  be  first  procured  frof 

and  given  by  the  justice  of  the  peace,  or  chartered  or  other  magistrtlt 

aerriDe  of     bv  whom  such  notice  shall  be  signed ;  and  such  notice,  so  as  afoR 

said  signed,  shall  be  served  on  any  and  every  person  by  whom  it  iW 

be  suspected  that  such  waste  and  destruction  shall  1>e  intended  to  b 

committ^  or  by  whom  any  such  waste  and  destruction  shall  Itfv 

been  commenced,  if  such  person  can  be  found,  and  if  not,  then  vtt 

notice  shall  be  affixed  on  the  principal  door  or  entrance  of  mk 

Tn«MM  pro.  dwelling  house  or  other  building ;  and  every  and  any  person  irfu 

TSlSSLJ^    after  being  duly  served  with  such  notice,  or  after  such  notice  dhi 

^ISSnottMr   ^  posted  on  the  principal  door  or  entrance  of  such  dwelling  M 

SSaoor.     or  Other  building,  shall,  without  such  leave,  licence^  or  authority  < 

aforesaid,  pull  down  or  demolish,  or  shall  b^n  to  pull  down  t 

demolish,  or  shall  proceed  in  pulling  down  or  demolidiing  any  ^ 

dwelling  house  or  other  building,  or  any  part  of  such  dwelling  htfV 

or  other  building,  or  who  shall  wilfully  and  unlawfully  aid,  abet^^ 

assist  in  the  paUing  down  or  demolishing,  or  b^finning  to  pidl  doM 

ikmolishy  or  pfiyeeedittg  in  pulling  down  or  dentoliaUng  of  mfn 
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AwelKng  house  or  other  building,  or  any  part  of  eo^  dwelling 
house  or  other  building,  or  in  committing  any  unlawful  waste  or 
devtniotion  thereof  or  therein,  shall  be  deemed  and  is  hereby  de- 
dttved  to  be  guilty  of  a  misdemeanor. 

§.4.   'And  be  it  further  enacted  that,'  If  any  ench  notice  as  TbendttM 
aforesaid  shall  be  personally  served  on  any  person  as  aforesaid,  or  though  im 
10  ease  personal  service  cannot  be  effected,  if  such  notice  shdl  be  Sl^l^^STL 
rcgnkriy  posted,  according  to  the  directions  in  this  act  contained,  *°'  "^'^ 
on   the  door  or  principal  entrance  of  any  such  dwelling  house  or 
etfier  boilding,  such  notice  shall  be  deemed  good  and  sufficient  for 
the  parpoees  of  this  act,  although  such  notice  shall  not  be  addressed' 
to  aach  person  1^  his  or  her  proper  name,  or  by  any  name  whatsoever. 

§.  5.  <  And  be  it  further  enacted  that,'  <  If  any  person  or  persons  venow  who 
ivhosoever  sliall,  after  the  service  or  i)ostiDg  of  such  notice,  hesAn  to  vice  orpwtl 

°  Ing  of  mch 


fdl  down  and  destroy,  or  shall  proceed  in  pulling  down  or  destroying,  ^^'^ 
or  sball  otherwise  wilfully  and  maliciously  injure  and  commit  unlawful  S^^pm. 
^ittte  in,  on,  or  to  any  such  dwelling  house  or  other  buildii^  or  in^iMMd 
B&y  part  of  such  dwelling  house  or  otlier  building,  or  if  any  peraon  si*«Mearity 
^  persons,  having  commenced  any  such  waste,  pulling  down,  or  SS^^S^i^ 
destruction,  shall  not  immediately  desist  from  continuing  and  com-  "^  ^ 
mittiog  such  offence,  it  shall  and  may  be  lawful  for  any  justice  of 
the  peace  or  magistrate  as  aforesaid,  and  he  is  hereby  authorized  and 
required  to  issue  his  warrant,  under  his  liand  and  seal,  directed  to  any 
constable  or  constables,  autliorizing  such  constable  or  constables  to 
prevent  such  pulling  down  and  destruction  of  such  dwelling  house 
or  other  building,  or  any  part  of  sucli  dwelling  house  or  other 
Ulding,  and  to  take  into  custody  and  apprehend  every  person  pre- 
Mt  aiding  and  assisting  in  such  pulling  down  and  destruction,  and 
It  briog  all  such  persons  before  such  magistrate ;  and  it  shall  be 
inrfal  for  such  magistrate  or  justice  of  tlie  peace  to  commit  any  soob 
fflnder,  ao  taken  and  apprehended,  to  any  neighbouring  jail  or 
frison,  there  to  remain  without  bail  or  mainprize,  until  sueh  offioa- 
tkrahallgive  good  and  sufficient  security  by  recognizance^  oondi" 
tived  noi  to  commit  or  proceed  in  committing  such  wilful  waste 
iMdestrnotion;  and  in  case  any  such  waste  and  destnicticm  shall 
iute  be«ft  in  part  committed,  then  also  conditioned  to  rebuild  and 
lipnr  atiefa  dwelling  house  or  other  building,  so  as  to  leave  the  same 
il  afl.gDod  tenan table  order  and  condition  aa  such  dwelling  hovM  or 
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other  building  was  in  previous  to  the  oommisfdon  of  such  waste  ani 
destruction  as  aforesaid,  and  which  recognisance  every  such  justioit 
of  the  peace  or  magistrate  is  hereby  authorized  and  required  to  taksi 
TtettMuay        §.  6.  <  Provided  always,  and  be  it  furtlier  enacted  that,'  IncsM 
f^^         any    tenant  or  tenants,    occupier   or  occupiers,  of  any  dwelliD; 
^^^Bmuri.  house  or  other  building,  shall,  on  being  required  so  to  do  by  any  sodi 
tmmwoJooo,  justice  of  the  peace  or  magistrate  as  aforesaid,  enter  into  a  good 
and  sufficient  security,  by  recognizance,  with  two  sufficient  soretifl% 
in  such  sum  as  such  magistrate  shall  require,  conditioned  to  r^ 
build  and  repair  any  such  dwelling  house  or  other  building  withia 
six  calendar  months  from  the  date  of  such  recognizance,  and  to  f^ 
such  dwelling  house  or  other  building  in  as  tenantable  state  of  reptiff 
or  in  such  the  lilie  state  of  repair  as  the  same  was  previous  to  the 
commencement  of  any  wilful  waste  and  destruction  thereof  or  thd^ 
in,  then  and  in  every  such  case  it  shall  and  may  be  lawful  for  fioch 
persons  so  entering  into  such  recognizance,  and  their  workm^  w 
assistants,  to  proceed  in  making  any  repair  or  alterations  and  is* 
provements  of  or  in  such  dwelling  house  or  other  building,  as  if  tlii> 
act  bad  not  been  made;  any  thing  herein  contained  to  the  cootraiT 
notwithstanding. 

Jurisdiction  of  Courts  of  Equity  over  the  Orders  so  made  ty  * 

Magistrates, 

< 

No.  CCXXXIV.— Same  Statute,  §.  7. 


Not  to  pre- 


§.  7.  ^  Provided  always,  and  be  it  further  enacted  that,'  Nothing 
fro^S^kiM  ^^  ^^  ^^^  contained  shall  extend  or  be  construed  to  extend  ^ 
taf^Eqiatyf^  interrupt  or  interfere  with  the  undoubted  right  that  all  or  anf 
person  or  persons  who  may  feel  themselves  aggrieved  by  any  wi/ff 
made  by  any  magistrate,  chartered  justice,  or  police  magiitntf^ 
under  the  provisions  of  this  act,  from  filing  a  biU  in  his  majtfqf^ 
high  court  of  Chancery  or  Exchequer  in  Ireland^  against  the 
or  persons  on  whose  behalf  and  application  such  magistrate^ 
tered  justice,  or  police  magistrate  may  have  made  any  order  tfidtf 
the  provisions  of  this  act^  and  comjdaining  of  any  grievance  or  it* 
justice  arising  out  of  such  order,  and  seeking  suck  relief  as  he  tt^f 
require;  on  which  it  shall  be  lawful  for  the  court  in  which  audi lA 
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ball  be  filed,  to  make  such  order  or  decree,  either  oonfirming  or 
mrung  or  varying  such  order  of  such  ma^trate,  chartered 
Brtioe,  or  police  magistrate,  as  the  justice  of  the  case  may  require. 


Saving  qfthe  LandbrtTs  Eights. 
No.  CCXXXV.—Same  SUUtdej  §.  8. 

§•  8.  *  Provided  also,  and  be  it  enacted  that,'  Nothing  in  this  iiiteaetiMt 
■ct  oontuned  shaD  extend  or  be  construed  to  extend  to  deprive  any  ^''^^ 


Iflwnr,  landlord,  or  other  person  of  any  remedy  either  at  law  or  in  lonii,  *c. 
equity,  which,  before  the  passing  of  this  act,  such  lessor,  landlord, 
er  odier  person  might  legally  or  equitably  have  pursued  against  any 
penoii  or  perscms  whomsoever,  either  for  the  obtaining  satisfaction 
fer  any  injury  sustained  by  such  lessor,  landlord,  or  other  person, 
er  for  preventing  such  injury,  notwithstanding  the  offence  by  which 
tneh  injury  may  be  occasioned  shall  be  such  as  to  incur  the  penalty 
ef  nusdemeanor  within  the  meaning  of  this  act ;  but  it  shall  and 
Hqr  be  lawful  for  any  lessor,  landlord,  or  other  person  to  institute 
ttid  pursue  all  or  any  of  such  remedies,  and  to  receive  satisfaction 
tbereupon,  in  the  same  manner  as  if  this  act  had  not  been  made; 
viy  thing  in  this  act  contained  to  the  contrary  in  anywise  notwith- 
•tuiding(*). 

(*)  It  is  requisite  here  lo  notice  the  statutes  relating  to  forcible  entry  and  possession,  and 
'^ihlbg  process  lor  restoring  and  quieting  poasesBton,  although,  properly  speaking,  they 
^doBg  to  another  and  more  general  head  of  the  law.     They  are  briefly  as  follows : 

5  Ric*  IL  Eng,  and  It,  Mtat.  1,  c.  7. 

.  Tkose  convicted  of  entering  into  lands  and  tenements  with  a  strong  hand,  or  with  a  Fmcibleenuy 
**llitade  of  people,  (save  where  the  entry  is  given  by  law,)  shall  be  punished  by  iroprison- 


15  Rie.  IL  Eng.  amilr,  c.  8. 

A  JDstioa  or  Justices  of  the  peaoe^  when  such  forcible  entry  shaU  be  made^  and  upon  Eua^Wf 
'^'Hi&ial  Iheraof,  shall  take  suflident  power  of  the  county,  and  go  to  the  phice  where  waesof  the 
'^  fMoa  la  made^  and  if  they  And  any  that  hold  such  place  forcibly,  after  such  entry 
^in,  tbij  shall  be  taken  and  put  in  the  next  gaol,  there  to  abide  convict  by  the  record 
^Ae  aoM  justice  or  justices  until  they  have  made  fine  and  ransom  to  the  king*     The 
>Mft«ad  people  of  the  county  shaU  anist  the  justices  herein,  upon  pain  of  impiisoo- 


4  JEten*  IV.  Eng.  and  Ir,  c.  8. 

The  chancellor  may  grant  a  special  assiie  to  the  party  grieved  by  any  forcible  entry ; 
lad  if  the  disswior  be  attainted  of  disseisin  made .  in  such  forcible  manner,  he  shall  hiwe  Sf*^ 
Myear*a  imprisonment  and  yield  to  the  party  grieved  double  dami^pes ;  and  if  he  be 
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BootL 


Forcible  de- 
tainer. 


Mode  of  hold. 
fDgtbetnquU 
rleabytliejtu< 
tica^ 


Action  of 
and 


tntMM 

trtbWdi 


Procenand 


LimitatioD* 


Tenants  for 
yean,&c. 

JuriwUcUon 
extended  to 
Judges  of  as. 
)ln  IrHand 


Presentments 
of  perMms  for 
having  rniMt. 
cd  the  exev^- 
tionofpromss 
for  giving  or 
quieting  pos> 
session  of 
Ltnds. 

Proclanuition. 
Not  surren- 
dering accor. 
dingly,  felony. 
Theprlnted 
l»roebantion 


Where  the 
execution  of 
such  process  is 
fixdblyro. 
dstad,the 
person  having 
right  to  be  re> 
stoiedy  te< 


edin  actual 


Convict  of  taking  the  diiaeisee't  goods,  the  justioet  of  tbe  ■mIib  may  heir  and  detente 
as  well  fur  the  king  as  the  party,  and  award  him  his  damages. 

8  Hen.  VI.  £ng»  ami  Jr.  e.  9. 

This  statute  extends  the  above  acts  of  Ric  If,  to  entries  in  tenements  in  ptaeitft 
manner,  and  af^er  holden  with  forces  and  requires  the  justices,  when  vramed,  vidui  i 
convenient  time,  to  cause  the  statute  to  be  executed  at  the  costs  of  the  party  grieved;  tti 
requires  them  to  hold  their  enquiry  whether  the  persons  entering  with  force  be  ^nmXtt 
departed  before  the  coming  of  the  justices ;  and  if  it  be  found  that  any  doth  cootrarj  to  the 
statute,  then  they  shall  cause  to  reseixe  the  lands,  and  put  the  party  to  put  out  ia  feD 
possession.  It  also  enabfes  the  justices  to  make  their  precepts  to  the  slieriff  to  return  juM 
to  enquire  of  such  entries  :  and  it  gives  the  person  put  out  or  disseised  in  forcible  msoper, 
or  put  out  peaceably,  and  after  hoTden  out  with  strong  hand,  &c.  an  assise  of  uokI  ^ 
teuin,  or  a  writ  of  trespass  against  the  disseisor  and  treble  damages :  but  it  excepts  thoie 
who  keep  with  force  possession  of  lauds  whereof  they  or  their  anceston,  &c.  Lave  bcco  te 
possession  by  three  years  or  more. 

2S  Hen,  VIII.  Eng.  e.  14,  and  e.  15; 

10  Car,  I.  It,  ussm  S,  c.  15,  and  c.  17. 

These  statutes  regulate  the  process  and  costs  in  actions  brought  upon  tbe  tktixttt^  ^ 
lite.  II. 

31  EUt.  Eng,  e.  II,  mid  21  Jac.  /.  Eng.  c.  15; 

10  Car,  J.  Ir.  test.  3,  e.  13. 

These  acts  provide  that  no  restitution  upon  any  indictment  of  forcible  entry  or  liotf>^ 
with  force  shidl  be  raadc^  if  tbe  person  indicted  have  had  the  occnpation  for  tbnk  f^ 
before  the  day  of  indictment^  found,  and  his  estate  not  determined,  which  hemajsikg^ 
for  stay  of  restitution,  and,  if  it  be  traversed,  restitution  to  stay  until  that  be  trM :  aa^^ 
be  assessed  for  the  other  party,  aa  in  other  cases,  if  found  against  the  person  iaM^ 
llie  remedy  of  giving  restitution  of  possession  is  also  extended  to  tenants  for  jean,  ocff* 
holders,  tenants  by  ekgilt  &c.  of  lands  holden  by  them,  and  entered  upon,  or  hokdn  ^ 
tliem  by  force,  llie  Irish  act  further  provides  that  the  justices  of  assixe  may  cnovjic  ff 
such  forcible  entries  and  forcible  holding,  and  award  restitution  of  possession  in  all  ctfA 
as  any  otlicr  parties  could. 

25  Geo.  II.  Ir.  c,  12. 

By  §.  1.  The  grand  jury  at  any  assises,  or  special  quarter  acssioos  of  the  psiffi  ^ 
enabled  to  present  any  perwn  or  persons  for  having  opposed  or  resisted,  or  aided  in  lh» 
opposing  or  resisting  tbe  execution  of  any  proceM  oif  law  fiir  giving  or  quieting  lbs  p** 
session  of  any  lands  or  tenements ;  on  such  presentments  being  returned  to  the  dak  </v< 
council,  the  persons  therein  named  shall,  by  proclaroation  from  ^e  lord  lienienant  &c.  i*" 
council,  be  proclaimed;  and  in  case  they  do  not,  witliin  tlie  time  limited  by  such  proda^ 
ation,  render  themselves  to  some  one  or  more  justices  of  the  peace  of  the  county,  &€•  ^^ 
such  presentment  shall  be  made,  they  shall  be  convict  of  felony,  and  transportod,  Ac* 
Knowingly  to  conceal,  aid,  abett,  or  succour  persons  so  presented  and  proclaimed  ii  d* 
made  a  transportable  felony.  By  $.  2,  the  printed  proclamation  is  made  sufficient  endt^ 
against  such  person  and  persons  mentioned  therein  to  be  presented  by  the  gresid  jaiy  to** 
guilty  of  the  offence  aforesaid ;  and  by  $.  S,  it  is  required  that,  before  the  ffmU  jflf 
aliall  present,  an  examination  upon  oath  shall  be  taken  before  a  judge  or  justice  of  ^ 
peace ;  and  a  copy  of  it  certifiied,  together  srith  the  pretentmenl»  to  the  chief  ft*^ 
nor  and  council.  By  $•  4,  it  is  enacted  that,  whenever  a  aheiiff  or  other  ofioVi  M 
authorixed  to  execute  any  process  of  the  law  for  giving,  qniding,  or  leslawlug  «f  ^^ 
session  of  lands  or  tenements,  shall  be  forcibly  resisted  and  prevented  from  exeasiinf  *f 
same,  every  person  and  person^  having  right  thereby  to  be  quieted  in  or  restored  to  dMV 
possession,  sbaU,  from  the  time  of  such  resistance  ajud  opposition,  be  held  tiid  deinid  ^ 
be  in  the  actual  possession  of  such  lands,  &c  as  fblly  as  if  the  sheriC  &c.  bid  dnly  ci*Q** 
ted  the  process;  and  arc  declared  to  be  entitled  to  the  rents,  issues  99dl>pr(4u^^ 
lands,  &c.  from  the  time  of  the  giving  and  pronouncmg  of  the  jo^gmcstor  dccnt^i 
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b  mA  ^JOCtM  wit  finttd*d :  tod  tiw  payuwnt  df  not  Ibr  indi  ljMid%  &«•  lueimfiig  ftom  di*  tbM 

km^  mid  9hm  tbm  ^BMt  oi  iuA  judjgnnit  m  dmam,  %o  9^^  SumLMd^ 

tftd  10  bt  teiU#Ail  and  iroid;  md  •very  ptnoa  who  iImU  unbwfuUj  keep  powewion  cntlttod  to  the 

Mb  leodi^  Ac»  after  tfaa  ihnifi»  ike.  sheU  hem  been  pretcnied  firoie  eseemiBg  auch  ggg*^^,,^ 

M  ihall  reipcctiTely  forfeit  to  die  person  or  persons  who  ought  to  have  been  qukltd  or  of  the  Jodf^ 

Mi  dattUatha  vahieof  the  nmn^  mnesand  proAH  of  tucb  hmdiy  Ac.  from  the  time  of  «»«>>  y.^_ 

eMMiBgthajwigmeMordecre%  toban0averedbyaclio%biU»pkdniarinfoffmaliaa»  JSSmte^ 

Ar|.  li  tbiaactwaetampomirjrs  butitwaecoatimiedbjiba51  Gmm  IL  Ir*  €•  9;  Methontoe 

m,I2L  It.  e.  90,  §•  S;  15,  14  Geo.  //I  /r.  c.  4,  $.7;  17,  16  G^.  il/./r.«.S€,  iS^^^ 

1 :  84  Geo.  III.  It.  c  83,  $.  10 ;  and,  by  the  40  Geo,  III.  Ir.  c.  96,  $.  5,  made  kwftitt/ iMsp 


S6  Gtfo.  ///.  Jr.  c.  24,  {$.  64,  65,  66. 

^  act,  which  was  made  whilst  the  S5  Geo,  II.  It.  c.  18,  was  in  force  by  virtue  of  the 
18  Geo.  III.  It.  c.  56*  §•  1 1,  and  which  is,  principally,  an  act  for  the  better  execution 
he  law  within  the  city  of  Dublin^  conuins  the  following  clauses : 

•  64.  *  And  whereas  great  outrages  are  daily  committed  in  many  parts  of  this  kingdom  Fotdbhraad 
dsqicrate  persons,  who,  assembled  in  great  numbers,  and  strongly  armed,  forcibly  and  JjJJjJ-^f^ 

thottt  any  title  take  and  withhold  the  possession  of  houses  and  lands,  and  oppose  the  hoSSvemt^ 
ecmion  of  process  of  the  law  for  giWng  or  quieting  such  possession,  in  defiance  of  the  jtg"  ^Lft?* 
ril  power ;  for  remedy  whereof,  be  it  ^nacted,'— -^that,"  If  any  person  or  persons  shall,  dStify  and 
r  tbe  passing  of  this  act,  forcibly  and  without  due  process  of  law  take  the  possession  of  !^^L^ 
house,  land,  or  tenement  and  forcibly  and  without  due  authority  by  law  hold  such  ]a«  to  mm 
■ssion  so  taken  by  force,  or  shall  fordbly  oppose  or  resist  the  execution  of  any  process  Mch  poaiss 
he  law  for  giving  or  quieting  the  possession  of  any  house,  land  or  tenement,  every  {wfoJ^^^^T^ 
ion  so  offending,  being  thereof  lawftiUy  convicted,  shall  be  adjudged  guilty  of  felony,  fotdbljr  loop- 
be  transported  to  some  of  his  majesty's  plantations  or  settlements  in  Zimericot  or  to  SSeexeeuSoD 
«  other  place  or  places  not  in  Europe,  and  the  court  before  whom  such  person  or  of  tbonroeeM 
lOQs  shall  be  brought  shall  have  power  and  authority  to  order  such  offenders  to  be  Jj^jj^jJ?^ 
■ported  fbr  the  term  of  seven  years,  in  like  manner  as  other  felons  are  directed  to  nniswauia  of 
Oiosported  by  the  laws  of  this  realm.  teHamn&M* 

I*  65.  *  And  be  it  enacted,  that,*  From  and  after  the  passing  of  this  act,  if  any  person  feESSu^ 
pnions  shall  be  presented  or  indicted  by  the  grand  jury  at  any  assises  or  general  quarter  '^'^J^^S™^ 
BODS  of  the  peace  ii^  this  kingdom  for  having  committed  any  such  offence  as  aforesaid,  SSmtaiftw' 
b  presentment  or  indictment  shall  forthwith  be  returned  to  the  clerk  of  the  council  by  such  ofllmoet 
elerk  of  the  crown  or  clerk  of  the  peace  respectively  acting  at  such  assises  or  general  ^ SSedSSiS 
tfter  sessions^  and  the  person  or  persons  named  in  such  presentments  or  indictments  theooancU. 
U,  by  proclamation  by  the  lord  lieutenant  or  other  chief  governor  or  govemon^  and  P^ockmstloa. 
■aeil  of  this  kingdom  for  the  time  being,  be  ordered  to  surrender  himself  or  themselves; 
I m  case  such  person  or  persons  so  presented  or  indicted  and  proclaimed  do  not  within  Notsurrip- 
tnne  limited  by  such  proclamation  surrender  himself  or  themselves,  to  some  one  or  f^SyffSSm' 
1  of  the  justices  of  the  peace  of  the  county,  county  of  the  city,  or  town,  where  such 
notment  or  indictment  shall  be  made,  he  or  they  so  presented  or  indicted  and  pro- 
iatd,  shall  fW>m  thenceforth  be  deemed  convict  of  felony,  and  transported  as  in  cases 
Uooy ;  and  the  court  before  whom  such  person  or  persons  shall  be  brought  shall  have 
tr  and  authority  to  order  such  offenders  to  be  tran^>orted  for  the  term  of  seven  years, 
like  manner  as  other  felons  are  directed  to  be  transported  by  the  laws  and  statutes  of  this 
In ;  and  all  and  every  person  and  persons  who  shall  knowingly  conceal,  aid,  abet,  or  Abetting  Ac. 
eaor  such  person  and  persons  so  presented  or  indicted  and  proclaimed,  from  and  after  fel<»T* 
time  they  were  so  presented  or  indicted  and  proclaimed,  shall  be  guilty  of  felony,  and 
0  be  transported  for  the  space  of  seven  years,  in  like  manner  as  other  felons  may  be 
iported  by  virtue  of  any  law  now  in  being  for  that  purpose. 

•  66.  And  be  it  also  further  enacted,  that  The  printed  proclamation  wherein  such  person  The  printed 
paieons  are  named  or  mentioned  to  be  presented  or  indicted  by  the  grand  jury  of  any  prodraistioo 
B^,  county  of  any  city  or  town  in  this  kingdom,  at  the  general  assizes  or  quarter  see-  ^^^i*'"'*^* 

lb  to  be  ^Ity  of  the  offences  aforesaid,  shall  be  taken,  deemed,  and  adjudged  sufficient 
owe  against  such  person  and  persons ;  and  that  the  justices  of  oyer  and  terminer  and 
ml  gaol  delivery,  the  several  judges  of  assiie,  and  justices  at  sesrions  before  whom 
ptnoa  or  perKHis  convicted  of  any  crime  or  crimet  for  which  the  paiaon  or  peraons 
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oumded  i%  or  are,  or  ilwn  be  liable  to  tnmiportatioo*  ibeU  end  mej  onler  that 
pcnon  or  penoni  be  transported,  either  to  anj  of  hk  mi^jet^'a  plantationa  or  — 

•  M  •  _  -*_ t_  •• » -_• ^     •—       »!• ■-         • I 


in  jffnericth  or  to  auch  other  place  or  plaoea  not  in  Europe  m  wch  judgea  or  jnatieB 
retpectiTelj  tbaU  order  and  direct,  any  Uw,  ttatuta^  or  uage  to  the  oontnuy  notwitb- 

_  ^  _         mm 


$.  67.  And  be  it  enacted,  that,  The  wrend  laws  in  this  kingdom  fbr  fmiaing  the^sMr 
e&mitatut  shall  be  extended  as  weU  to  jiiatiees  of  the  peace,  as  shetiflby  in  all  casss  «f 
dangerous  riots  and  outrageous  noUtions  of  the  puUick  peace,  by  multitudes  of  peopb^ 


Powsr  of 

nMoftb*       e&miiatut 

jom  ctmiU-  ihmgerou 

either  by  night  or  day. 
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TITLE  V. 

THE  TENANT'S  REMEDIES 


AGAINST  HIS  LANDLORD,  AND  OTHERS. 


BOOK  L 

THE  TENANTS  REMEDIES  AT  LAW. 


CHAPTER  I. 

ACTIONS  EX   CONTRACTU. 


fof.  Virr.  Bng.  c.        No.  CCXXXVI.— 10  Car.  I.  Ir.  sess.  2, 
^  §•  2-  c.  4,  §.  2. 

S.  2.  ^  Moreover  be  it  enacted,— —that,*  All  Atidnitthe 

^  «        amgneeoftli* 

farmors,  leamees  and  grantees  of  lordships  ic^cnion. 
niannors,  lands,  tenements,  rents,  parsonages, 
tiths,  portions,  or  any  other  hereditaments  for 
tearm  of  years,  life  or  fives,  their  executors, 
administrators  and  assignee,  shall  and  may  have 
like  action,  advantage  and  remedy  against  all 
and  eveiy  person  and  persons  and  bodies  poli- 
tique, their  heires,  successors  and  assignes;, 
which  have  or  shall  have  any  gift  or  grant  of 
•cmveraine  lorde  E^  ^^^  king's  majesty,]  or  of  any  other  person  or 
inge]  persons,  of  the  reverrion  of  the  same  manners, 

lands,  tenements  and  other  hereditaments  so 

letten,  or  any  pareell  thereof,  for  any  condition, 

covenant  or  agreement  contained  or  expressed 

]  in  the  indentures  of  thdr  lease  Cor]  leases, 

NU 
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as  the  same  [^leaaaees],  or  any  of  them,  xnight  CleMes*] 
and  should  have  had  against  I*  the]  said  leassora  [^  their] 
and  grantors,   their  heires  or  successors;   all 
[^benefit]  and  advantages  of  [^recoveries   in  [^benefitet] 
value]  by  reason  of  any  warranty  in  deed  or  ••  ^^^^^"^i 
[^  law],  by  voucher  or  otherwise,  onely  except*  ['  in  lawe] 
ed.e) 


CHAPTER  II. 

ACTIONS  EX  DELICTO.  (^) 

Landlords^  tokm  not  TVe^MUsenf  ab  initio. 

No.  CCXXXVIL— 11  Geo.  11.  JEftg.  c.  19,  §}.  19,  20.  (^) 

§•  19.  '  And  whereas  it  hath  sometimes  happened  that  upon  a  Ssr 

*  tress  made  for  rent  justly  due,  the  directions  of  the  statute  made  in 

*  the  2d  year  of  the  reign  of  king  WUUam  and  queen  Mary^  intitokd' 

<  An  Act  far  enabling  the  Sale  qf  Goods  distrained  far  Sent,  in  castAe 

<  Rent  be  not  paid  within  a  reasonable  Time^  (^)  have  not  been  strictly 
^  pursued,  but  through  mistake  or  inadvertency  of  the  landlord  or 

*  other  person  intitled  to  such  rent  and  distraining  for  the  same,  or 
^  of  the  bailiff  or  agent  of  such  landlord  or  other  person,  some  irre* 


•(*)  *le«ee^*  in  th*  original. 

(})  $•  3t  of  th».  EnsJUth  act :  IVot ided  aUwMW  U»At  this  acte,  nor  anny  thinge  or  thingc* 

therin  conteynid  ihall  extend  to  hindre  or  charge  any  persona  or  person  nes  for  the  brccb* 

of  any  •oorenaur.c  or  condition  comprited  in  any  mche  writing  at  it  aforesaid,  but  for  sache 

covenauntis  and  conditions  as  shaU  be  broken  or  not.perfourmed  after  the  firsudsyo^ 

r*  May  In  1.3  [Septembre*]  next  oommlng  and  not  bifore ;  any  thinge  bifore  in  thb  acte  oonteyned  to  tbc 

tP^    oon.™ri.th«fB«t*W»U«Jfag. 

^^  (")  The  tenant  may  maintain  against  hia  landlord,  and  those  acting  under  hb  landlonf* 

Acdontfer  s  authority,  actions  for  any  wrong  or  irregularity  in  distiaining.his  good%  fboiidcd  opoa 
ggift^  ^^  the  several  statutes  r^pilating  the  taking  of  dlstrasscs.     These  wiU  be  found  coltoctidl 
Ante  title  «•  Distnsi^  4c"  Book.  I. 

The  law  also  giTcs  the  tenant  the  general  remedy  by  action  of  rsplerin  when  he  dbpilBS 
Hsilsilu.        the  right  to  take  hia  goods,  the  enactmenta  mlatif  to  whidi  hav»  been  gttll<M?tii^|  yndtr  ^ 
same  title»  Book  II. 

{*)  There  are  no  corresponding  enactments  for  Irtiand. 
(*}  3  fTHi.  4[  U.  Eng.  Jku.  «.  1,  c.  5,  AtUe^  No.  149, 
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ilaiity  or  tortious  act  hath  been  aJTterwards  done  in  the  ^Isponlion 
'  the  distress  ao seized  or  taken,  as  aforesud;  for  which  irregularity 
r  tortious  act  the  jpatty  distraining  hath  been  deemed  a  trespasser 
i  iniiiot  and  in  an  action  brought  against  him  as  stich,  the  pkintiff 
ith  been  intided  to  recover,  and  has  actually  recovered  the  full 
ilae  of  the  rent  fi>r  which  such  distress  was  taken;  And  whereas 
is  a  very  great  hardship  upon  landlords  and  other  peiiM>ns  enUUed 

rents,  that  a  distress  duly  made  should  be  thus  m  effect  avoided 
r  any  subsequent  irregularity;  be  it  enacted,— -that,*  From  and  iNiUMm.far' 
tr  the  24th  day  of  «7tee,  in  the  year  of  our  Lord,  1738,  whece  wyiwg»iy 

distress  shall  be  made  for  any  kind  of  rent  j^ustly  due,  and  any  »»tiMdit. 


ignlarity  or  unlawful  act  shall  be  afterwards  done  by  the  party  or  SSS*iSf  any 

ties  distraining,  or  by  his,  her,  or  their  agents ;  the  distress  itself  SSShS?^ 

ill  not  be  therefore  deemed  to  be  unlawful,  nor  the  party  or  parties 

iking  it  be  deemed  a  trespasser  or  trespassers  ab  initio ;  but  the 

rty  or  parties  aggrieved  by  such  unlawfnl  act  or  irregularity  shall  or  J^< 

^y  recover  full  satisfaction  for  the  special  damage,  he^  she  or  they 

dl  have  sustained  thereby,  and  no  more,  in  an  action  of  ta*espflS8, 

on  the  case,  at  the  election  of  the  plaintiff  or  plaintiffs:  provided 

^ys  that,  where  the  plaintiff  or  plaintiffs  shall  recover  in  such 

tion,  he^  she  or  they  shall  be  paid  his,  her,  or  their  full  costs  of 

it,  and  have  all  the  like  remedies  for  the  same,  as  in  other  cases  of 

•ts. 

§.  20.  *  Provided  nevertheless  that,*  No  tenant  or  tenants,  lessee  or  Kotentntukc 

nees,  shall  recover  in  any  action  for  any  such  unlawful  act  or  irre-  v tiie<ii». 

ilarity  as  aforesaid,  if  tender  of  amends  hath  been  made  by  the  ^^ 

irty  or  parties  distraining,  his,  her,  or  tiieir  agent  or  agents,  b^ore 

ich  action  brought. 


Pleading  ike  general  Iseue. 

\Gto.ILEng.c\%  No.  CCXXXVIIL— 15  Geo.U.  Jr.  c.  8,  §.  tO* 
8.21. 

$.  10.  *And  belt  further  enacted,-^— that,'  inactkntoi 

MihdsyofJiine,     F"^  «»*  afte^  *•  «d  [Ust  day  of  Afeq^  1742,3  ^SS^ 
1738^1  in  all  actions  of  ti^espass,  or  upon  the  case,  to  be  ggyjg^ 

brought  against  any  person  or  persons  intitied  ^SS*!^  ^ 
to  rents  or  services  of  any  kind,  his,  her,  or  HSJISiMi^or 

rther]  their  lailiff  or  receiver,  or  |^any  other]  person  ftcSwupop, 
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mqr  plead  th« 
general  iamcb 
•adolTetlie 

Inaidnioa, 
•adreoorer 
doidile  GtMts, 
ifthepbinSir 
be  noDMltad, 


or  persons,  relatiiig  to  any  entry  by  virtue  of  this 
act  (')  or  otherwise,  upon  the  premises  charge- 
able with  such  rents  or  services,  or  to  any  dis- 
tress or  seizure,  sale  cr  disposal  of  any  goods  or 
chattels  thereupon,  it  shall  and  may  be  lawful 
to  and  for  the  defendant  or  defendants  in  such 
actions  to  plead  the  general  issue,  and  give  the 
special  matter  in  evidence :  any  law  or  usage  to 
the  contrary  notwithstanding;  and  in  case  the 
plaintiff  or  plaintiffs  in  such  action  shall  become 
nonsuit,  discontinue  his,  her,  or  their  action, 
or  have  judgment  against  him,  her,  or  them,  the 
defendant  or  defendant^  shall    recover  double 
costs  of  suit.  (^) 


The  Tenants  Remedy  by  Action  or  Civil  Bill,  (^)  in  Ireland,  wkattkH 
Goods  are  distrained  by  a  superior  Londhrd,  qfUt  he  has  paidd 
Bent  due  to  his  immediate  Landlord. 

No.  CCXXXIX.— 56  Geo,  III.  Ir.  c.  88,  §§.  16,  17.  (^) 

§.  16.  <  And  whereas  it  is  fit  and  just  that  provision  should  beiiuiJ0 

*  for  securing  the  occupying  tenant  as  far  as  may  be  against  being 

*  called  upon  for  payment  more  than  once  of  the  rent  reserved  and 

*  made  payable  to  his  immediate  landlord  or  lessor  out  of  the  land 
^  which  he  occupies,  in  consequence  of  superior  landlords  distraining 

*  for  the  rents  due  to  them  respectively;  for  remedy  thereof  beH 
Where  the     <  euacted,  that,'  In  all  cases  where  the  entire  rent  due  and  payabk 

occupying  '  '  »    ' 

^or^b.  from  the  occupying  tenant  to  his  immediate  landlord  or  landlord^) 
witdu^to"  lessor  or  lessors,  shall  have  been  paid,  or  in  any  manner  satisfied,  % 
famdiDrdand    in  cousequeuce  of  the  fraud,  malfeisance,  or  neglect  of  such  landlord 


(*)  See  the  fonner  provisioiu  of  these  acts,  especially  those  in  Nos.  53,  1 19,  ISO^  1S1» 
and  137. 

(^)  By  §.  II,  it  was  proyided,  that  this  act  should  continue  for  two  yean,  andfis* 
thence  to  the  end  of  the  next  session  of  parliament,  and  no  longer ;  but  it  was  eootiBii^ 
by  the  17  Geo.  11.  Jr.  &8.  §•  II ;  29  Geo,  JL  Ir.  c.  8,  $.  II  ;  and  by  the  I  Ge9»UI^ 
Ir,  c.  17,  §.  12,  revtred  and  made  perpetual. 

C)  See  Ante,  title  *<  Civil  Proceedings,  &c.'*  Book  II.  Chap.  I. 

(<*)  There  are  not  any  corresponding  enactments  for  England. 
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andfeids  to  pay  and  satisfy  the  rent  dpe  and  owing  to  any  sape*  ^JsA^ 
'landlord  or  landlords  the  lands  in  the  hands  of  such  oeenpying  UUBSf^ 
mt  shall  be  distrained  for  any  snch  rent,  llien  it  riiall  be  lawfnl  mipiddbT  eh* 
SQoh  occupying  tenant  to  proceed  against  such  his  immediate  land-  fegj^gy 
1,  (through  whose  default  or  neglect  to  make  snch  payments  the  £S^^ 
ds  in  the  possession  of  snch  occupying  tenant  shall  have  been  ^SSiJSj^^ 
fcained.  or  such  ocoupyinir  tenant  shall  have  been  compelled  to  cottt  mad  tm 
r  any  sum  of  money  to  any  such  superior  landlord,  to  avoid  a  dis-  jj^*  ^ol 
m  for  rent  due  to  such  superior  landlord,)  to  recover  the  amount  2i^SiSSSb7 


the 


oosts  lEuid  damages  by  him  sustained  thereby,  by  civil  bill  before  bfiSSSSmA 

I  recorder  of  the  city  of  DubUru  if  the  lands  shall  be  in  the  ooutt^iujrbe 
mty  of  the  said  city,  or  the  chairman  of  the  sessions  of  the  peace  JSg^J^Sf 
the  county  of  DubHUj  if  the  lands  shall  be  in  the  said  county,  or  ^SSEidf  or 
>re  the  assistant  hamster,  at  the  quarter  sessions  of  any  other  cxecutkn. 
nty  where  such  lands  shall  be,  in  all  cases  where  the  same  shall 

exceed  fifty  pounds;  and  that  the  amount  of  such  costs  and 
iiages,  when  ascertained  by  the  decree  of  such  recorder,  chairman 
the  quarter  sessions,  or  assistant  barrister,  as  the  case  may  be, 
i  the  amount  of  any  costs  and  damages  which  may  be  ascertained 
the  judgment  of  any  superior  court,  upon  any  action  which  may 
brought  for  that  purpose,  may  be  tendered  by  the  occupying 
ant,  or  his  or  their  representatives,  in  payment  of  so  much  of  the 
aequently  growing  and  accruing  rent  as  shall  thereafter  become 
B  and  payable,  to  such  his  immediate  landlord,  and  shall  be  ac- 
ited  by  such  landlord  in  payment  of  the  same,  or  shall  be  recovered 
process  of  execution  as  the  ssud  occupying  tenant  so  aggrieved 

II  deem  most  advisable. 

L  17.  *  And  be   it    further  enacted  that,*    If  on    such  trial  by  JSjcraSnlli 
il  bill,  before  the  assistant  barrister,  chairman  of  the  sessions  of  ^SSSSmIT' 
peace,  or  recorder,  as  the  case  may  be,  the  complainant  shall  ^^^*°^'^' 
ve  the  facts  of  payment  of  rent,  by  distress  or  otherwise,  to  his 
aediate  landlord,  and  of  the  subsequent  seizure  of  his  goods  or 
sk  under  distress  by  a  superior  landlord,  or  his  being  compelled 
lay  any  sum  of  money  in  or  towards  satisfaction  of  rent  due  to 
h  superior  landlord  to  avoid  any  such  distres,  he  shall  be  entitled 
eoover  in  damages,  and  shall  no  recover  upon  such  proof  made 
the  facts  hereinbefore  mentioned,  without  any  other  or  further 
of  of  damage  sustained,  ten  pounds  in  the  hundred  of  the  rent 


286  IHB  TENANTS  REMEDIES.'^.         [Book! 

reserved  and  distrained  for,  in  addition  to  the  wlicde  imn  ke  shall 
have  paid  under  such  distress  to  the  superior  huidIord»  but  shall  ast 
'  be  precluded  from  entering  upon  proof  of  other  more  aggrsfilad 
or  special  damage  sustained,  if  he  shall  prefer  such  mode  of  pio- 
ceeding  for  recovery  of  due  and  adequate  compensation  on  sock 
account  (a). 


(a)  See  abo  the  7  Ge&*  IV,  Jr.  c,  29,  $•  7,  Jintt  p.  fiO,  u  to  Um  taut  where  die  oecD* 
pying  tenant  has  paid  rent  to  the  superior  landlord,  after  oomeot  given  to  the  immedbli 
landlord  to  sublet,  and  notice  served,  ponuant  to  the  act,  upon  the  oocupylng  t*i— «t  Is 
pay  bit  rent  to  the  niperior  taadhnd. 


»»>^0€ 


^1 
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BOOK  a 


THE  TENANTS  REMEDIES  IN  EQUITY. 


CHAPTER  L 


FOR  A  RCNEWAL  OF  HIS  LBASi;. 


{^ike  PndtMbt  Pditbm  wken  the  Parim  are  umler  JXMAilUf  i*). 

No.  CCXL.— 11  Jmu.  Hr.cS  C). 

Aa  Act  to  enable  QiiaHj^nn  and  otheni  to  reneir  Laaaeafor  LiFes* 

|.  1«  <  Whereaa  teyeral  persona  hare  heretofinra  made,,  and  here- 
after may  make  leaeea  far  ome  or  more  life  or  live%.of  seFeral 
'kmdi,  tenementa,  and  hereditamanta  in  thia  Idngdonit  with  cove- 
;aanta  and  agreements  in  euch  leaeaa  for  renewing  the  same  from 
|lmi0  to  timet  on  the  tender  and  payment  of  aome  fine  certain  on  tho 
Ldaayth  of  any  life  or  Urea  in  such  lease  or  leasee  mentioned»  by 
[iidding,aueh  one  or  more  new  life  or  liyea  on  fidlnra  of  the  life  or 
[Bves  in  beings  within  die  respective,  timsa  in  aoch  i^jeements.  and 
[cofenanfts  mentioned,  as  the  seyetal  Jessee  or  lessees  in  such  lease 
leases  shall  nominate:  and  whereas,  through  one  pretence  or 
r^.  on  the  fell  or  feilore  of  any  life  or  lives  in  being,,  the  lessee 
are  greatly  delayed,  before  he  or  they  can  obtain  any 


PiFy^Fw^— wwiii     III*      ■  I  i'»»      iiwn       ii"<iiii    I iwm » 


}9e^  tfcS  timhyff  l^remmMM  of . tb»  7  Ann.  Sm§4  e.  19,  4;G^IIL  ISftf.  c  16» 
a  <?»•  /•  /r*  c  6,  bj  which  infiuitSy  mnd  the  4  Geo,  IL  Sng.  c.  10,  and  5  Geo*  II, 
M§  §ilf  by^tiydi'i<fiet%  lutatir  — d  »tbtir  -c—rfmw,  on  petition  of  thoge  for' 
tJMy  PIS  ■rimrt  PC  pofieiw4  itt  trmt,  or  of  A.moc^fifQr,  to»  n^tw-einii^warad. 
ibi  hiadf,  m  the  court  ah^l  ^' 


tdi  dbe  pB>tirfBin  for  Xne^and  in  the*  iiexl  two  numbcn. 
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*  renewal  according  to  the  covenants  and  agreements  in  their  leasee, 

<  to  their  very  great  discouragement ;  for  remedy  whereof,  be  it 

incMeof  in.  <  enacted^-^that,'  If  it  shall  so  happen  that  any  perscm  or  persons, 

fS^^      who  in  pursuance  of  such  agreements  for  renewal  in  such  leases 

^SSm^  contuned,  or  to  be  contained,  ought  to  make  such  new  lease  or 

^S/h«SSg^  leases  as  have  been  or  shall  be  agreed  to  be  made,  shall  be  under 

fuwgan       any  disability  so  to  do  by  reason  of  infancy,  coverture,  t»r  non  compoi 

mentiSy  that  then  and  in  every  such  case,  (that  is  to  say,)  in  case  of 

disability,  by  reason  of  infancy,  or  being  under  age,  by  the  direction 

of  the  high  court  of  Chancery,  or  the  court  of  Exchequery  rignified 

by  an  order  made  upon  hearing  all  parties  concerned,  on  the  petition 

of  such  lessee  or  lessees,  and  it  shall  and  may  be  lawful  to  and  for 

the  guardian  or  guardians  of  such  infant  or  person  under  age,  upon 

such  lessee  or  lessees  tendering  the  fine  or  fines  agreed  on  in  snch 

lease,  and  performing  all  such  matters  and  things  as  by  the  said 

covenants  and  agreements  ought  to  be  performed  on  his  or  thdr  part 

and  behalf  previous  to  such  renewal,  in  such  manner  as  shaU  by  inch 

order  be  directed,  to  renew  snch  lease  or  leases,  by  adding  such  new 

life  or  lives  as  shall  be  named  by  the  said  lessee  or  lessees,  according 

to  the  said  covenants  and  agreements ;  and  such  guardian  or  gaar- 

dians  are  hereby  required  to  renew  such  lease  or  leases,  by  patting 

in  such  new  life  or  lives  as  shall  be  so  named  unto  them  as  aforesaid, 

while  the  infant  or  minor  of  such  guardian  or  guardians  shall  be 

under  such  disalnlity  of  infancy,  or  under  age. 

Thekwd  §•  2*  *  And  be  it  enacted-^ that,'  In  all  cases  where  the  person 

^S^Som^  or  persons,  who  by  covenant  or  agreement  are  obliged  to  make  sncli 
beyond  tbe     reuewals.  src  or  shall  be  disabled  to  renew,  by  reason  of  beimr  under 

MM,  or  mm  ■'  ® 

SJ^TS:  coverture,  beyond  the  seas,  or  non  compos  mentisy  it  shall  and  may 
SS^'^^m^  be  lawful  to  and  for  the  lord  chancellor,  or  commissioner  or  oom- 
fer amartaria  inissioncrs  of  the  great  seal  of  this  kingdom  for  the  time  beings  upon 
petition  or  complaint  made  to  him  or  them  in  the  high  court  of 
Chancery^  upon  payment  of  the  fine  and  such  other  sum  or  sons  of 
money  as  ought  to  be  paid  upon  such  renewal,  for  the  use  of  tk 
person  or  persons  intituled  to  the  same,  and  upon  the  lessee  or  ksM* 
doing  and  performing  all  and  every  such  matters  and  dun^s  ss  ty 
the  said  covenants  or  agreements  in  the  said  lease  or  leases  oi^  ^ 
be  done  or  performed  by  him  or  them  previous  to  such  renewalf  ^ 
order  or  appoint  such  renewal  or  renewals  to  be  made  by  <Niie  of  A^ 
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»        •        •    •  .   «  * 

otera  of  the  said  coart  of  Chancery,  t6  be  nominated  and  appointed 
the  said  Lord  Chancellor,  or  conumssioner  or  commissionerB  of 
igreat  seal  for  the  time  being;  and  sach  master  so  nominated- and '^j|SJJ|^ 
pointed,  and  also  sach  guardian  and  guardians  as  aforesaid  shall  £^£^ 
ike  and  eamcate  such  deed  of  renewal  in  the  name  of  the  person  or  of  thcpmoa-. 

who  ouj^t  to 

^sona  who  ought  to  have  renewed  the^same ;  which  deed  or  deeds  ^^"^  ">■'*  ^ 

'  vnwwal  so  made  and  executed  by  the  said  guardian  or  guardians,' 

Msr  or  masters,  counter-parts  thereof  being  duly  perfected  by  the* 

Me  or  lessees  for  the  use  and  benefit  of  the  person  or  persons  hav-    ' 

g  the  reversion  and  inheritance  of  such  lands,  tenements,  or  here^ 

taments,  comprised  in  such  deed  or  deeds,  shall  be  as  good  and 

eetnal  in  law  and  equity,  to  idl  intents  and  purposes,  as  if  the 

tson  or  persons  under  age  had  been  of  full  age,  and  had  executed 

B  same,  or  as  if  the  other  person  or  persons  under  such  disability 

d  not  been  so  disabled,  and  had  executed  the  same. 

L  3.  Provided  such  person  or  persons  under  age,  or  unddr  such'  Provided  uw 

■bility  as  aforesaid^  were  at  the  time  of  the  renewal^  snch^  lease  m^J^SSL 

mpellable  in  law  or  equity  to  make  such  renewal..  bi«torenew. 


No.  CCXLL— 29  Geo.  IL  Eng.  c.  31. 

a  Act  to  enable  Iniants,  Lunaticks,  and  Femes  Covert  to  surrcu'^ 

der  Leases  in  order  to  renew  the  same. 

f.  1.  *  Whereas  divers  lands,  tenements  and  hereditaments  have  been^ 
md  may.  be,  granted  by  lease  for  the  life  g{  one  or  more  person  or 
lersons,  or  for  terms  of  years  absolute,  or  determinable  upon  the 
leath  of  one  or  more  person  or  persons  or  otherwise :  aind^  whereas 
a  order  to  obtain  a  renewal  of  such  leases,  it  is  in  many  cases  ne- 
aaauy  to  surrender  up  the  estates  tfiereby  granted;  which  sur^^ 
enders  cannot  be  eflfectually  made  by  persons  under  the  age  of 
vtaty-one  years,  nor  lunaticks,  nor  by  femes  covert  without  ievy- 
m  a  fine^  to  'the  manifest  detriment  of  them  and  their  families ; 
»  it  therefore  enacted— that,'  In  all  cases  where  any  person 
iar  the  i^  of  twenty-one  years,  or  any  lunatick  or  feme  covert,  is 
.  Aall  become  interested  in  or  intitled  to  any  lease  or  leases  mad^ 
'psiitedy  or  to  be  made  or  granted,  by  any  person  or  personR- 

o  o 
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bodi^  politick,  porporate  ^x*  collegiate,  aggregate  or  eole,  for  tbe  life 
or  Uvea  of  one  Qr  more  person  or  peraon^,  or  for  any  tcna  of  ymn^ 
eitker  absolute  or  determinaUe  upon  the  deatk  of  one  or  aMra  peraoa 
or  persons  or  othepnyise,  it  shall  and  may  be  lawful  for  auqli  porsoa 
^»rt!iw*     under  the  age  of  twenty-ooe  year%  or  hia  or  her  guardiaii  or  gov* 


dians,  or  other  pereon  or  persons,  on  his  or  her  bebidf,  a«d  far 
lunatick,  or  his  or  her  guardian  or  guardians,  ooQuniUee  or  eom* 
uuttees  pf  the  estates  or  other  person  or  persona  on  lua  or  her  hshalfj 
aM9  vfir  to  and  for  such  feiae  cpvert,  or  any  other  person  or  pers^ia  on  hff 
STmm  ^^'^^^^9  ^  ^Pl^y  ^  ^®  ^^  court  of  Ckancmry  of  Great  Bntam^  As 
l!!3fir  orte  fourt  of  Exchequ^j  the  courts  of  £quity  of  the  oonntifiB  Fklaline  ef 
cccourt,        Chestetj  LomcaMkTy  and  Durhamj  or  the  courts  of  great  sManon  of 
the  principality  of  Waksy  rcs|)eotively,  by  petition  or  motion,  in  a 
summary  way,  and  by  the  order  and  direction  of  the  said  oourti 
respectively  made,  upon  hearing  all  parties  conoemed,  siwli  puwa 
mm  ^mnr_  under  the.  age  of  twenty-rone  years;,  and  such  lunatick,  or  peracm  or 
pcffsons  appointed  by  the  said  courts  respectively,  and  ake  audi  ftas 
covert,  by  deed  or  deeda  only,  without  levjriog  any  fine^  abaH  and 
may  be  enabled,  from  time  to  time,  to  surrender  such  lease  or  leases, 
and  accept  and  take,  in  the  name,  and  for  the  benefit  of  such  person 
under  the  age  of  twenty-one  years,  or  lunatick,  or  feme  covert,  one 
or  more  new  lease  or  leases  of  the  premisses  comprised  in  such  lease 
oar  leasee  surrendered  by  virtue  of  this  act,  for  and  during  such 
number  of  lives,  or  for  such  term  or  terms  of  years,  determinable 
upon  such  number  of  lives,  or  for  such  term  or  terms  of  years  abso- 
lute, as  was  or  were  mentioned  or  contained  in  such  leaae  or  lesses 
so  surrendered,  at  the  Banking  thereof  respectively,  or  otherwiae  ss 
the  said  courts  shall  respectively  direct. 
fUMand  h^  And  be  it  further  enacted*— —that,   AU  and  ev^Mry   sam 

ncwaUhow^  and  sums  of  money,  and  other  consideration,  paiJ  or  advanced 
by  any  such  guardian,  trustee,  committee,  or  ether  person,  as  aad 
far  a  fine  or  income,  or  in  the  nature  of  a  fine  or  income,  hf 
or  on  account  of  the  renewal  oi  any  such  lease  or  leases^  and  sU 
reasonable  charges  incident  thereto,  shall  be  paid  out  ef  Ae  eilite 
or  eff^ts  of  the  infant  or  lunatick  for  whose  benefit  the  aaid  leaBi  ^ 
leases  shall  be  renewed,  or  shall  be  a  charge  and  inciimbranoe  afia 
the  kasebold  premiascs,  tc^ther  with  interest  for  the  saaeo,  as  thi 
said  Qourla  re^Mctively  shall  direct  and  determine ;  and  na  fcr  la^ 
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Mdemiiii^  Iwaet  to  be  made  upon  surrenden  by  femes  eovert,  uii«- 
m  the  fine  or  consideimtion  of  such  leaebf  and  the  reaeohable 
iktge%  shall  be  otherwise  paid  or  secured,  the  same,  together  widi 
IMMt^  shkll  be  a  chai^  or  incumbrance  upon  such  leasehold  pre* 
tmm^  (otthM  tM  and  benefit  of  such  person  or  persons  who  shall 
Mkaee  the  same« 

^  9.  And  be  it  further  enacted that.  The  respective  leases  NtwitM«. 

I  te  so  renowed  shall  operate  and  be  to  the  same  uses,  and 
rfiside  to  the  same  trusts,  chaises,  incumbrances,  dispodtions, 
Isiiria,  and  conditions,  as  the  leases  to  be,  from  time  to  time, 
■mndbred  as  aAvesaid^  were  or  would  have  been  subject  to, 
lew^  each  surrehder  had  not  bie^n  made;  any  thing  in  this  or 
i^  former  law  to  the  contrary  notwithstanding. 

)kA  And  be  it  further  oiabted  and  dedared,  that,  Every  such  sumnte. 
■render,  and  such  lease  or  leases  granted  thereupon,  shall  be^  and 
i-dnnied  lis  valid  and  legal,  to  all  intents  and  purposes,  as  if  such 
■tender  had  been  made  by  and  on  the  behalf  of  a  person  of  full 
p^  isne  mind,  or  not  married ;  any  thing  in  this  or  any  former 
Iv  to  the  contrary  notwithstanding. 

No.  CCXLIL— 11  Geo.  III.  Eng.  c.  20. 

n  Act  to  enable  Lunaticks  intitled  to  renew  Leases,  their  Guar- 
dians  and  Committees,  to  accept  of  surrenders  of  old  Leases,  and 
grant  new  ones. 

§.  1.  *  Whereas  by  the  laws  now  in  force,  lunaticl^  or  their  guar- 
lians  or  committees,  have  not  any  power  or  authority,  upon  a 
mrrender  of  any  lease  of  lands,  tenements  or  hereditMnents,  for 
Ihe  life  or  lives  of  one  or  more  person  or  persons,  cnr  for  terms  of 
feanrabsolittf^  or  determinable  on  thi^  death  of  one  or  more  person 
ft  persons,  to  make  a  sure  or  eflbetual  renewal  of  Such  lease  or 
which  is  frequently  to  the  detriment  of  such  lunatics  and 
imilies,  and  always  to  the  pr^udice  of  thie  pehson  or  persons 
■titled  to  Auch  renewfd:  be  it  therefore  enacted--*'— that,'  Rrdm  luimuc^ 
d  after  the  25th  day  of  Mardif  1771,  in  all  cas^  where  aity  Inna^  Sm^' 
iif  or  shaS  be  intitlect,  oT  haft  right  to  renew  ai&y  lease  or  leaM 
ide  Xft  granted,  or  to  be  made  or  gmhted,  for  the  life  of  lives  of 
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one  or  more  person  or  persons,  or  for  any  term  or  number  of  y€ii% 
absolute  or  determinable  on  the  death  of  one  or  more  person  or  penQi% 
or  otherwise,  it  shall  and  may  be  lawful  to  and  for  such  lunatic,  orUi 
or  her  guardian  or  guardians,  committee  or  committees  of  his  esttli^ii 
his,  her,  or  their  name  or  names,  by  the  direction  of  the  lord  h^fa  ctah 
cellor  of  Great  Britain^  or  the  lord  keeper  or  lords  commiasioners  of  ti 
great  seal  of  Great  Britain  for  the  time  being,  signified  by  an  ordaiaA 
]jjj^i^a»^of  on  hearing  all  parties  concerned,  upon  petition,  in  a  summary  wqff 
m  ^^  ^^^  ^^^  ^  time,  to  accept  of  a  surrender  or  surrenders  of  such  km 
or  leases ;  and  to  make  and  execute  to  any  person  or  persons,  bo&i 
politic  or  corporate  or  collegiate,  aggregate  or  sole,  a  new  lesse  ff 
leases  of  the  premises  comprised  in  such  lease  or  leases  so  to  be  lar* 
rendered  by  virtue  of  this  act,  for  and  during  such  number  of  liw^ 
or  for  such  term  or  terms  of  years,  determinable  upon  such  number 
of  lives,  or  for  such  term  or  terms  of  years  absolute,  as  was  or  wen 
mentioned  or  contained  in  such  lease  or  leases  so  surrendered,  at  Ai 
making  thereof,  or  otherwise,  as  the  lord  high  chancellor  of  CM 
BritaiUj  or  the  lord  keeper  or  lords  commissioners  of  the  great  Mil 
of  Great  Britain  for  the  time  being,  by  any  such  order,  so  to  be  ok* 
tained  as  aforesaid,  shall  direct. 

liettMefTbc       fi.   2.   And  be  it    furtlier    enacted    and    declared that,  Al 

and  every  such  lease  or  leases  so  to  be  made  or  execatett 
as  aforesaid,  shall  be  and  be  deemed  as  good  and  valid,  an' 
effectual  in  the  law,  to  all  intents  and  purposes,  as  if  such  looi- 
tic  was,  at  the  time  of  making  or  executing  thereof,  of  sane  mind,  ani 
had  executed  the  same  in  his  or  her  own  proper  person ;  any  thiol 
in  this  act,  or  any  former  law,  to  the  contrary  thereof  in  any  wiet 
notwithstanding. 

Tbwhoni  i§-  ^*  Provided  always,  and  be  it  further  enacted ^that,  Al 

n^hSt  ^  "fines,  premiums,  foregifts,  and  sums  of  money,  which  shall  or 
may  be  had,  received  or  paid  for  or  on  account  of  the  A* 
flowing  of  any  such  lease  or  leases  as  aforesaid,  shall,  (after  a  de- 
duction of  all  necessary  incident  charges  and  expences,)  be  paid  ti 
the  guardian  or  guardians,  committee  or  committees  of  the  nii 
lunatic,  and  be  applied  and  disposed  of  for  the  benefit  of  sudi  loai' 
tic,  in  such  manner  as  the  lord  high  chancellor  of  Great  BrUami  ^ 
the  lord  keeper  or  lords  commissioners  of  the  great  seal  of  Grtd 
Britain^  shall  direct :  but,  upon  the  death  of  such  lunatic  or  lunate 
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all  such  sum  and  sams  of  money  as  shall  arige  by  0uch  fines,  pre-  proriwfbr 
imiuDs,  or  foregifUy  or  so  much  as  shall  remain  unapplied  for  the  ^ 
benefit  of  such  lunatic  or  lunatics,  at  his,  her,  or  their  death,  shall, 
as  between  the  representatives  of  the  real  and  personal  estates  of  all 
Buebi  lanatics,  be  considered  as  real  estate,  unless  such  lunatic  or 
lunatics  shall  be  tenant  for  life  only ;  and  then  the  same  shall  be 
€M>naidered  as  personal  estate. 


Belief  against  Lapse  of  Time, 
No.  CCXLIIL— 19,  20  Geo.  III.  Ir.  c.  SO  {•). 

An  Act  for  the  Relief  of  Tenants  holding  under  Leases  for  Lives, 
containing  Covenants  for  perpetual  Renewals. 

§.  1.  <  Whereas  great  parts  of  the  lands  in  this  kingdom  are  held 
^  under  leases  for  lives,  with  covenants  for  perpetual  renewals  upon 

*  payment  of  certain  fines  at  the  times  therein  respectively  mentioned 
^  fbr  each  renewal :  and  whereas,  from  various  accidents  and  causes, 

<  snch  tenants,  and  those  deriving  under  them,  have  frequently  ne. 
^  glected  to  pay  or  tender  sncli  fines  within  the  times  prescribed  by 

<  such  covenants  after  the  fall  of  such  lives  respectively :  and  where* 

^  as  many  such  leases  are  settled,  to  make  provision  for  families  and 

^  creditors,  most  of  whom  must  be  utterly  ruined  if  advantage  shall 

^  be  taken  of  such  neglects,  which  will  occasion  much  confusion  and 

^  distress  in  the  kingdom :  and  whereas  it  has  been  for  a  long  time  a 

*  received  opinion  in  this  kingdom,  to  which  some  decisions  in  courts 

*  of  equity  and  declarations  of  judges  ha\!e  given  countenance,  that  y^^^  j^ 
'  C6urt8  of  equity  would  in  such  cases  relieve  against  the  lapse  of  f^^^yg^^ 
'  time,   upon  giving  an  adequate  compensation  to  the  persons  to  ISST^  ^ 

*  whom  such  fines  were  payable,  or  their  representatives :  and  to 

*  the  end  that  such  interests  may  not  be  defeated  by  a  mere  neglect, 

*  ^bere  no  fraud  appears  to  have  been  intended,  upon  making  full 

*  aatis&ction  to  the  lessors,  or  those  deriving  under  them ;  be  it  de- 

*  clared  and  enacted that,'  Courts  of  equity,  upon  an  adequate 

^mpensation  being  made,    shall  relieve  such    tenants  and   their  H^Jff^"^ 

(*)  Tliere  are  not  any  corresponding  enactments  for  JSn^nd. 


if  wifagi  amgnu  agidtiftt  tueh  lapie  of  time^  if  tio  eir^uttistldMte  oT  finuid  k 
uDiMitk*  proved  i^;!ftiii8t  snch  tlmante  or  theif  iMigail,  uiilflM  it  AM  U 
^""^^^^  frcvedf  to  the  skikhtictioitk  at n^ash ebtiti^ 


£Sl^^  or  pofsotift  etttitled  to  r^eeiTO  ftueh  fines,  had  denfMiildM  tfttdk  IM 
S^ZStal  '^'^  eudi  tmanlB  of  tbelr  asi^tM,  and  thltt  the  ttuB«  Bil  hm 
SST^     refiMd  or  tiegleet^  to  be  pM  within  a  rlMMlliM^  ttinto  IrfUr  Mi 

demand. 

DMUBdfhn  §•  2.  ^  Provided  always,  and  be  it  enacted— ^that,'  In  can  ti 
SfilKfaST'in  ^^^^^  bIxbII  find  any  difiiculty  in  discovering  his  tenant,  or  tki 
j^Ugr^SL  assignee  of  such  tenant,  s6  as  to  make  a  deibancl  on  such  tenant  ir 
u?tanSSl  assignee,  that  then  and  in  every  such  case  a  demand  made  of  tb 
diiiicu'.v  In^  said  fine,  on  the  lands,  from  the  principal  occupier  of  the  same,  t^- 
kutMimt  gcther  with  a  notice  of  such  demand,  to  be  inserted  for  the  space  of 
two  months  in  the  London  and  DubUn  gazettes,  shall  be  conoderrf 
to  all  intents  and  purposes  a  demand  within  this  act. 
Mottoaflket  $-  S.  <  Provided  alway%  and  be  it  enacted  that,'  Nothing  bere- 
iom  giTw,  in  contained  diall  in  any  sort  affect  any  judgment  or  decree  alreiif 
given  or  made,  or  any  suit  commenced  before  the  15th  day  of  JCq^ 
1780,  and  now  depmding,  for  the  recovoy  of  the  poosoorion  of  sb; 
nuuiors,  messuages,  lands^  traemenis,  or  hereditamenta^  on  aoeoot 
of  any  lease  or  leases  not  Itavii^|r  bean  renewed,  according  to  tki 
covenants  for  perpetual  renewals  therein  contained. 


Sic 


CHAPTER  II. 

0/tke  Relie/where  the  Tenant  Jik$ a  Billio  ndem ^^  andof 

Iryunciitin9* 

No.  CCXLIV*— 5  Geo.  II.  Ir.  c.  4^  $•  5. 

Whece  ejMt-      §•  5.  ^  And  whcrcas  it  is  a  common  practice  among  tenants  to  ^ 
yS^y  <  plevy  distresses  taken  for  rent,  and  then  to  stay  proceediop  ^ 

(*)  See  tiie  provisions  collected  AfUe  title  <  Syeetment,*  Book  II,  Chasten  L  II<^  |' 
IV.  and  partieaUIr  pp.  50««^Jt. 


[,]      THE  TKIfAirrs  RBMEIflES,  fte.  9QB 

npfevinfb  by.  ii\}miattQii  out  of  one  of  II10  coortftof  cqiuiyi  qomiiniMiii 
Ihcgr  me  grentijr  enoouraged  la  by  Iho  {MMftiUly  of  their  iiiiU  s£'!!^|. 
liiehMl!^  by  the  dwlAi  of  fmne  of  the  portioi  al  law>  and  ^jgjl^;^ 
jqigBW^  ^ao  be  obtfan/ed  ai  law;  be  it  fturdier  enaeted  ■  ■■     ffjg,*^ 
BHier^  aqy  ^optmeiat  ia  broi^i  on  tho  atatatoi  for  aon-  SSTSSiv 
l.fif  iPwt)  or  any  of  tben%  or  any  diabrew  ia  tabem  or  actien  ^^IH^^JSi. 
bfT  arr^arp  of  reiits  and  tbe  tenant  filea  a  bill  in  any  eoiirt  ^£S^^ 
f  for  ai^  injiinotion  to  atop  tbe  prooeedinga  at  law  for  tbe  ^S!ltai'£ 
of  sach  rent,  no  injuiHilwi.ahaU  imiQ  for  want  of  an  apcira% 
IS  plaintiff  ahall  verify  Igr  affidavit  tbe  malerial  allegations 
hm  contaiiiedi 


J^iff.(u  9(0       No.  CCXI^V.^.-^  Am.  JK  e.  10,  §.  M. 

§,  ^.  <  A^4  b^  it<  fiirtber  ^jwjtedr-^tbat,*  wikfor  m. 
No  ^yi^pima  or  wf  9^ym  proceaa  for  arai^ar-  S?'<^ 

'   out 


aAca  do  ifime  oi|t.  of  apy  coi^t  of  equity  till  £»2J>^ 
after  t|^  bill  in  filed  wiib  tb^  jHpoper  officer  in  {S;^^^ 
the  rfspective  oowrte  of  equity,  except  ii^  ea^es  SiS^'Sr^ 

ioiu]  of  billafor  [^injiinctioi^  to  quiet  powooriQwa] 

to  etay  waata  or  stay  nuits  at  law  conuaeaced, 

a  affice,  or  to  axid  a  o^rtificate  tb^reof  brougbt  to  tbe  [*pro- 

per  officer}  who  usually  makes  oat  subpceruu  cr 
other  process  in  tbe  several  courts  of  equity,  under 

'^k  ^'t  ^^^^  ^^^  ^"^  ^^  *^^  ['officer  respectively  for  each 

respective  court,]  who  usually  files  bills  in  equity, 
for  which  certificate  he  shall  receive  no  fee. 


No.  CCXLVL— 25  Geo.  III.  Ir.  c.  51  (»>). 

for  preventing  vexatious  Injunctions  to  stay  Proceedings  at 
and  for  giving  Coats  to  Defendants  in  Courts  of  Equity,  in 
n  Cases. 

'  Whereas  by  means  of  bills  filed  in  courts  of  equity  to  stay  ininjunciaon* 
iings  at  law  upon  frivolous  and  groundless  suggestions,  and  S^^sT^t 

law,  (except 

is  4  jinn.  c.  16»  in  the  common  printed  editions.     See  Ante,  p.  15,  note  (*)• 
e  arc  not  any  corresponding  enactments  for  England. 


Sg6  THE  TENANT'S  REMEDIES,  &e.        [Book  R 


•tiifed. 


the  doAodaBt 

^S^iJ^SStl  ^^  ^^  injunctions  which  shall  issae  out  of  any  court  of  equity  to  staj 
^onVTbt  Any  defendant  from  proceeding  at  law,  except  upon  good  and  gofi- 
cient  equity  confessed  in  the  answer  of  such  defiendant,  there  Mi 
be  inserted  a  provisoe,  that  such  defendant  shall  be  at  liberty  to  oB 
for  a  plea,  and  to  proceed  to  trial  thereon,  and  for  want  of  a  pkttD 
enter  up  judgment,  but  execution  to  be  stayed. 

§•  2.  <  And  be  it  further  enacted that,'  If  at  the  time  mA 

injunction  shall  be  issued,  the  defendant  hath  not  filed  any  dedin- 
tion  at  law,  he  shall  be  at  liberty  to  file  a  declaration,  and  to  proeeed 
thereupon  in  manner  aforesaid :  provided,  that  nothing  herein  eoo- 
tained  shall  bo  construed  to  restrain  courts  of  equity  from  rnaldif 
any  order  to  stay  any  defendant  from  proceeding  to  trial  at  hvj 
upon  sufficient  grounds  appearing  to  them. 

§.  3.  *  And  whereas,  when  a  bill  in  equity  is  dismissed  hj  tb 

<  plaintiff,  or  by  the  defendant,  for  want  of  prosecution,  the  defo- 

puioturdto.     <  dant,  in  such  cases,   usually  obtains  but  twenty  shillings  oosts^ 

dui^Sn^M  *  ^^^^^7  great  encouragement  is  given  to  litigious  persons  to  ib 

^pnleeaSin^  ^  vexatious  and  groundless  bills ;  be  it  further  enacted ^that,'  Inal 

SSI^y  the  cases,  where  the  plaintiff  in  equity  shall  dismiss  his  own  bill,  or  tbe 
fuu  oorts.       defendant  shall  dismiss  the  same  for  want  of  prosecution,  the  pbis- 
tiff  in  such  suit  shall  pay  to  the  defendant  his  full  costs,  to  be  taxe^ 
by  the  master  or  other  officer  of  the  court. 


PravliOb 


297/^- 


ADDENDA  ET  CORRIGENDA 

^    L  S8,  add  <Na.' before  XXI. 

^    in  margin  of  the  EngHih  act  after  fig.Sjdek^  by.' 

^    do.  do.  for  <  10  Joe. /./ read  <  21Jac. /.' 

^    line  2,  for  ^exacted^'  read  ^enacted.' 

^    in  the  mai^nal  note,  1.  10,  for  *  pay,*  read  *  pay  into  court* 

;    h2Udek^{h.y 

;    in  the  notes  L  6,  for  <$.  13,*  read  <§.  15.' 

,    at  the  end  of  the  note,  add  <  see  the  36  Geo.  III.  Ir.  c.  25,  §.  7.' 

i    1.  IS,  for  «55.  2,  8^  V  read  <  §§.  2,  3,  5.' 

,    in  die  heading  of  No.  13%  for  *JEdw.  IW  read  ^Edw.  IV: 

in  the  heading  of  No.  133,  before  *  Ir:  add  ^JEn^.  and: 
^    1.2,for«§.8,"read*§.6.' 

,  after  the  57  Geo.  /XT.  r.  93,  add  <  the  7,  8  Geo.  IV.  e.  17,  by 
which  the  former  act  is  extended  to  distresses  for  rates, 
taxes,  impositions  and  assessments,  where  the  sum  duo 
shall  not  exceed  2021  and  in  all  cases  where  the  whole  of  the 
several  sums  sought  to  be  levied,  by  distresses  taken  for 
different  purposes  at  the  same  time,  shall  not  exceed  the 
snm  of  20/1' 
In  the  margin  of  the  English  act  for  [2  upon  which]  read 

[2  which  upon]. 
1.  5,  aft«p  <  Ir:  add  ^Sess.  V 

in  the  mai^^  of  the  English  act,  for  <  siatue^*  read  ^  ^attde: 
in  the  note  L  1,  after  <  Ist  day  of  November^*  add  (*  or,  by  the 

5  Geo.  IV.  c.  63,  §.  18,  1st  day  of  May:) 

1.  10,  after  *No.  CLXXXV,'  add  (*W*.') 

at  the  end  of  No.  204,  refer  to  the  23,  24  Geo.  III.  Ir.  c.  52, 

§$•  8,  10 — ^by  which  the  mayor  and  recorder  of  tlie  city  of 

tVaterfbrd  (or  the  recorder,  in  the  absence  of  the  mayor,) 

are  empowered,  at  the  times  thereby  appointed,  to  hear  and 

determine  all  disputes  and  differences  between  party  and 

party,  arising  within  the  liberties  and  jurisdictions  of  the 

said  city,  for  any  sum  above  40^.  and  not  exceedijig  10/. 


"9^^^.  Addenda  ^  Corrigmda. 

in  all  actions  of  debt  on  any  bond,  bill,  or  spedal 
payment  of  money  only ;  and  in  actions  on  the  case  < 
promissory  note,  or  inlaid  bill  of  exchange,  or  for  ai 
above  40^.,  andnot  exceeding  5/L,  in  all  actions  on  tli 
in  assumpsit^  insimul  compukusd^  trover,  convendoiiy 
turn  meruit^  and  detinue.  N.  B. — The  iqp|)eal  is  gi 
the^next^'going  judge  of  asnxe,  for  the  county  of  tli 
.  under  the  regulations  required  by  the  acts  cited  in  , 
note  (a). 
225,    note ,(«),  1.  Ir  for  « Geo.  IL'jesA  «  Geo.  JIV 


230,  opposite  to  No.  21d,  add  *  These  clauses  excepted  out 
ropeal-of  this  act  in  the  9  Geo.  IV.  c.  53,  vid*  poMf 

242,  opposite  to  the  ^  7,  8  Geo.  HI.*  add  *  repealed,  as  an 

the  7  Geo.  III.,  by  the  9  Geo.JV.  c.  53.* 

243,  opposite  tothe  <  15, 16  Geo.  III.*  add  <  repealed  by  the 

IF.  c.  53',  ^^  save  and  except  such  part  thereof  as  i 
what  shall  be  deemed  timber  tress,  and  exoept  so  fii 
lates  to  any  certificates  therein  mentioned ;"  and  alsc 
as  it  ^^  may  repeal  the  whole  or  part  of  any  other 
acts." ' 

247,  opposite  to  §§.  16,  17,  of  the  23,  24  Geo.  III.,  ad( 
much  of  this  act,  ^^  as  relates  to  any  conviction  for  f 
or  third  offence  of  cutting  down,  pulling  up,  bar 
otherwise  destroying  any  jtree  or  trees,  or  as  rdatei 
felony,"  repealed  by  the  9  Geo.  IV.  c.  53.' 

264,  opposite  to  note  (a),  add, — ^So  much  of  this  act,  <<  ai 
any  offence  therein  mentioned  a- felony,"  repealed  I 
Geo.  IV.  c  53.' 


N.  B. — In  lieu  of  the  provisions  so  repealed,  new  pT 

have  been  made  by  the  9  Geo.  IV.  c.  55,  and  c.  5i 

it  is  only  necessary  here  briefly  to  advert  to. 

By  the  9  Geo.  IV.  c.  55,  §§.  31—36,  stealing  or  cutting, 

ing,  rooting  up  or  otherwise  destroying  or  damaging,  %oUh 

Btealy  the  whole  or  any  part  of  any  tree,  sapling  or  shrub  4>; 


Addenda  Sf  Corriffrnda.  ^I^fic. 

trood, — stealing,  cutting,  breaking,  or  throwing  down  witE  in- 
tent to  steal,  any  part  of  any  live  or  dead  fence,  or  any  wooden  post, 
pale,  or  rail,  set  up  or  used  as  a  fence,  or  any  stilcr  or*  gate,  or  any 
part  thereof  respectively, — stealing,  or  destroying  or  damaging, 
with  intent  to  steal,  any  cultivated  plant,  root,  fruit,  or  v^etable 
production  growing,  &c. — are  made*  offences;  and,  according  to  cer- 
tain drcumstancef^  punishable  in  various  d^rees; 

And  by  the  9  Geo.  IV.  c.  58,  §§.  18—23,  wdawfuBy  dnimaHdoudy 
setting  jSre  to  any  stack  <tf  com,  grain,  pulse,  straw,  hay  coals,  turf, 
ebarooal  or  wood, — or  to  any  crop  of  com,  grain,  or  pube,  whether 
standing  or  cut  down,  or  to  any  part  of  a  wood,  coppice  or  plantation 
of  trees, — unlawfully  and  maliciously  cutting,  breaking,  barking, 
rooting  up,  or  otherwise  destroying  or  damaging  the  whole  or  any 
part  of  any  tree,  sapling,  or  shrub,  or  any  underwood, — unlawfully 
and  maliciously  destroying,  or  damaging  vnXh  intent  to  destroy,  any 
cultivated  plant,  fmit,  or  v^etable  production  growing,  &c. — ^un- 
lawfully and  maliciously  cutting,  breaking,  throwing  down,  or  in 
«ny  wise  destroying  any  fence  of  any  description  whatsoever,  or  any 
wall,  stile,  or  gate,  or  any  part  thereof  respectively, — are  also  made 
offences,  and,  according  to  certain  circumstances,  punishable  in  va- 
rious dt^ees. 

268,    at  the  end  of  Chap.  I.  add, — <  Sec  tiie  6  Geo.  IV.  c.  43,  post  p. 
297,  c. 

No.  CCXXX [2]  6  Geo.  TV.  Ir.  c.  43,  §.  2(a). 

<  And  be  it  further  enacted,  that,**  If  any  person,  at  any  time  nmndat 
after  the  passing  of  this  act,  shall  rescue  any  cattle  which  shall  have  g^Mted  for 
Been  lawfully  seized  for  the  purpose  of  being  impounded,  or  shall  oft^^ 
break  down,  injure,  or  destroy  any  fK>und  legally  constituted^  whe-  H^S^ 
ther  any  cattle  shall  be  impounded  tiierein  or  not,  or  shall  commit  *^ 
any  pound-breach,  or  rescue,  whereby  any  cattie-  of  any  description 
shall  escape  or  be  enlarged  from  any  such  pound,  every  such  person 
shall  be  deemed  guilty  of  a  misdemeanor ;  and  upon  conviction  of 
such  oflence,  either  at  the  assizes  or  quarter  sessions-of  the  county  or 


(a)  Hiis  cUuie  ww  ocddeDUOy  omitted  in  iti  proper  plsct  in  p.  969* 


2979  ^-  Addenda  ^  Corrigmda. 


place  where  such  pouud  shall  be  sitiiatedy  shall  be  liable  to  suAr 
fine  an^  imprisonment,  at  the  discretion  of  such  court  bef<Mne'wliitf 
such  offender  shall  be  tried  and  convicted. 


868,  opposite  to  No.  2S1,  addr-*  repealed,  9  Gto.  IV.  c  58»  botMi 
the  9  Geo.  /T.  c.  50,  §.  2V  po^P^  ^^%  d. 

271,  opposite  to  No.  232,  add,-:-' Repealed,  9  Geo.  IV.cBli^baXm 
the  9  Geo.  IV.  c.  56,  §•  24^  V^P*  S97,  d. 

273,  opponte  to  No.  233,  add,— <  Repealed,  9  Geo.  ZT.  e.  5S^  !»& 
see  the  9  Geo.  IV.  c.  56,  §$.  25,  26,  27,  2»,poetjK  897,  6 

276,  opposite  to  No.  234,  add,— <  Repealed,  9  Geo.  /K  c  53^  and 

this  clause  has  not  been  re-enacted  by  the  9  Geo  IV.  c.  68*' 

277,  opposite  to  No.  235,  add,— <  Repealed,  9  Geo.  /F.  c  53,  bat  lee 

the  9  Geo.  IV.  c.  56^  §.  29,  pod  p.  297,  A. 


N.  B. — ^By  the  following  sections  of  the  9  Geo.  IV.  e.  Uf 
(<^  An  Act  for  consolidating  and  amending  the  Lawi  k 
Ireland  relative  i;;to  malicious  Injuries  to  Properly.  [ISA 
Jfi/^,1828]*'},  the  provisions  last  above-mentioned  to  have 
been  repealed,  have  been,  in  substance,  re-enacted,  but 
with  so  [many  minute  alterations,  as  to  have  made  it  re- 
quisite to  state  the  new  enactments  here  in  fuU. 


Destroying  Dwelling  Houses^  Buildingsi  ^c. 
No.  CCXXXI,  No.  CCXXXII  [2]._9  Geo.  IV.  c.  56,  §.  24. 


TiTmSiinW  $'  ^^'  * ^^  ^  '^  enacted,  that,'  Every  person  who^  bdng  pot- 
SweSnSf  "'^  sessed  in  any  manner  or  right  whatever  of  any  dwelling  house  or 
hSrt^teay  other  building,  held  under  or  b}  virtue  of  any  lease  or  agreement, 
orforany  oT  for  any  tCHU  of  ycaTs,  or  other  less  term,  certain  or  at  wiU^  (whe- 
ter^^lSii  ^^^  ^®  possession  of  such  dwelling  house  or  other  buildings  or  psit 
fr'a^uiraay  of  such  dwelUug  house  or  other  building,  shall  have  been  «>btabied 
d'?!lm!Sml  for  the  fraudulent  and  malicious  purpose  of  pulling  down  or  dcvo- 
i^^^^^^'u  1^^^^^^  ^^®  same,  or  for  any  other  purpose  whatever,)  shaU  wSUnlly) 
^Jii^lLSZn     fraudulentl)r,  or  maliciously,  and  not  for  the  jpurpoee  of  any  in- 


Addenda  ^  CorrigcHda.  297,  e. 

ft 

ded  improyeoient'or  beneficial  alteration  -therein»  pull  down  or  wbcctertiM 
noliah,  or  begin  to  pull  down  or  demolish  ilie  aame,  or  commit  ^fSSftSL 
f  other  unlawful  w^ste  or  destruction  thereof  or  thereto,  or  shall  tSU^^Sr 
U  down  or  sever  from  the  freehold  any  fixture  or  utensil,  being  *°'^'*^i^' 
kUn  or  4(ppurtenant  to  such  dwelling  house  or  other  building, 
used  or  occupied  therewith,  or  which  in  a  due  course  of.  occupancy 
l^npt  to  be  so  pulled  down  or  severed  bam ihe  freehold,  or  who 
dl  wilfully  and  knowingly  aid,  abet»  or  assist  in  the  same,  or  who 
all  wilfully  and  knowingly  purchase  or  contract  to  purc)iase  (he 
stoials  or  any  part  of  the  materials  of  which  such  dwellin|f  house 
*  other  building  was  constructed,  or  any  fixture  or  utensil  being 
itUn  or  .appur^oant  to  any  sifqh  dwelling  house  or  other  building, 
'part  of  such  dwelling  house  or  other  building,  or  used  and  qccu- 
ti  theremth,  and  which  in  due  course  of  occupancy  ought  not  to 
I  pulled  down  and  severed  from  the  freehold,  shall  be  deemed  and 
lureby  declared  to  be  guilty  of  a  misdemeanor,  and  shall  be  sub- 
etsnd  liaUe,  on  conviction  thereof,  to  the  like  pains  and  pcnalti^ 
I  IB  casea  of  ^misdemeanor. 


9rooeedingB  before  MoffUtrates  iopreveni  Waste  in  DwdUng  Hausee, 

BmUinffs^  |r. 

No.  CX^XXXIII  [2.]— 9  Geo.  IV.  Ir.  c.  56,  §§.  85,  26,  27,  28. 

§.  25.  *  And  be  it  enacted,  that,'  In  aH  cases  where  any  dwelling  ^!!i!Slte^l 
ruse  or  other  building,  or  any  part  of  any  dwelling  house  or  other  tetlttodk^ 
dldioff,  shall  be  held  by  virtue  of  any  lease  or  agreement,  or  for  houM^Ac 
7  term  of  years,  or  other  less  term,  certam  or  at  will,  whether  the  ^^l^^ 
nession  <^  such  dwelling  house  or  other  building,  or  any  part  of  fo^?^^ 
eh  dwelling  house  or  other  building,  shall  have  been  obtained  by  ^'^' 
ud  or  not,  whenever  it  shall  be  suspected  that  any  person  or  per- 
is is  or  are  about  to  pull  down  or  demolish,  or  to  commit  any  un- 
rful  waste  or  destructbn  upon  such  dwelling  house  or  other  build- 
[^  or  part  of  such  dwelling  house  or  other  building,  it  shall  and 
y  be  lawful  to  and  for  any  owner,  lessor,  or  landlord  thereof,  or  ■ 
f  othcor  person  or  persons  entitled  to  the  same,  or  interested  in  the 
men^fiaa  thereof,  or  for  any  trustee  or  agent  acting  upon  the  part 
hek^  of  any  oiraier,  lessor,  landlord,  or  pjEurson  so  interested,  to 
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make  and  take  an  oath  or  affidavit  in  writing,  (or  affirmation  fo  wrii- 
ing,  if  a  qoaker),  before  any  justice  of  the  peace  or  ina^sttate  fir 
the  county,  city,  town,  or  other  place  within  which  aneh  iw^BSng 
houRe  or  building  shall  be  situate,  stating  the  belief  and  sospicion  i 
the  person  or  persons  making  such  affidavit  or  affirmatkm,  timt  nam 
person  or  persons  in  the  possesion  or  occupation  of  such  dwel% 
house  or  other  building,  or  of  some  part  thereof,  or  by  the  penih 
don  or  collusion  of  some  penon  in  the  occupation  of  such  dwdBif 
house  or  other  bmlding,  or  of  some  part  of  such  dwdHi^  hooa 
or  other  building,  hath  or  have  an  intention  to  eommit,  or  do  pnh 
pose  to  commit,  some  such  wilfnl  or  fraudulent  waste  and'  dcitns- 
'  tion  as  is  herein-befbre  described,  or  if  any  such  waste  or  dntnie- 
tion  shall  have  been  commenced  there,  that  the  sanie  was  fVatidiihnt 
or  malicious,  and  not  for  the  purpose  of  any  improvment  or  bene- 
ficial alteration  in  such  dwelling  house  or  other  bmlding,  of  part  of 
such  dwelling  house  or  other  building,  and  which  batii  and  afibm- 
tion  such  justice  or  magistrate  is  hereby  empowered  and  Teqnxrri 
to  administer ;  and  upon  such  affidavit  or  affirmation  bemg  mide  tjr 
such  person  or  persons  as  aforesaid,  it  shall  and  may  be  lawfid  for 
who  nay  such  justicc,  or  magistrate,  to  issue  a  notice  in  writing,  signed  \tj 
ft^BD^in  him,  statinc:  that  information  on  oath  or  affirmation  has  been  re- 

wrttlng.  sign.  °  . 

gj»yfinn.to  ccived,  that  some  person  or  persons,  occupying  such  dwelling  bouse 
wiumutbT'  or  other  building,  or  acting  under  or  by  the  aathority  or  perminoo 
m^iatrat^  of,  and  in  collusion  with,  such  occupier  or  occupiers  of  suchdweUing 
house  or  other  building,  intends  or  intend,  or  is  or  are  about  to 
commit  wilful  and  fraudulent  waste,  by  pulling  down  and'destroyiog 
such  dwelling  house  or  other  building,  or  any  part  of  such  dirrifiif 
house  or  other  building,  and  cautioning  and  admonishing  all  isA 
persons,  and  all  persons  whomsoever,  not  to  proceed  to  pull  dowi 
or  destroy,  or  otherwise  injure  such  dwelling  house  or  other  buildiif i  ^ 
or  any  part  of  such  dwelling  house  or  other  buQding,  until  spedd 
leave,  licence,  and  authority  in  writing  for  that  purpose  shall  befini 
procured  from  and  ^ven  by  the  justice  or  magistrate,  by  whom  mA 
serriceor      uotico  shsll  be  signed ;  and  such  notice  shall  be  served  on  any  and  1 
every  person  by  whom  it  shall  be  suspected  that  such  waste  and  de- 
struction shall  be  intended  to  be  committed,  or  by  whom  any  suA 
waste  and  destruction  shall  have  been  commenced,  if  such  penos 
can  be  found,  and  if  not,  then  such  notice  shall  be  affixed  oa  tk 
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priiiGi]Mil  door  or  entrance  of  such  dwelling  house  or  other  building ;  ^SJ?^ 
and  every  and  any  person  who,  after  being  duly  served  with  such  ^S^S^ 
notice^  or  after  such  notice  shaU  be  posted  on  the  principal  door  or  n^ty ofmis. 
entrance  of  such  dwelling  house  or  other  building,  shall,  without 
such  leave,  licence,  or  authority  as  aforesaid,  pull  down  or  demo- 
lish^  or  shall  begin  to  pull  down  or  demolish,  or  shall  proceed  in  . 
piiUing  down  or  demolishing  any  such  dwelling  house  or  other  build- 
;ng,  or  any  part  of  such  dwelling  house  or  other  building,  or  who 
shall  wilfully  and  unlawfully  aid,  abet,  or  assist  in  the  pulling  down 
or  demolishing,  or  beginning  to  pull  down  or  demolisli,  or  proceeding 
in  pulling  down  or  demolishing  of  any  such  dwelling  house  or  other 
building,  or  any  part  of  such  dwelling  house  or  otiier  building,  or  in 
committing  any  unlawfol  waste  or  destruction  thereof  or  therein^ 
shall  be  deemed  and  is  hereby  declared  to  be  guilty  of  a  misdemeanor. 

§•  26.  -*  And  be  it  further  enacted,  that ,'  If  any  person  shall,  after  Fmom  who 

a'    A  after  the  wr- 

the  service  or  posting  of  such  notice,  b^n  to  pull  down  and  destroy,  ^^^' 
or  shall  proceed  in  pullii^  down  or  destroying,  or  shall  otherwise  ^^^lIT^ 
wilfully  and  maliciously  injure  and  commit  unlawful  waste  in,  on,  or  S!!^^!^ 
to  any  -such  dwelling  house  or  other  building,  or  any  part  of  such  i^riaonod. 
dwelling  bouse  or  other  bmlding,  or  if  any  person  or  persons,  having  f^^^^ 
commenced  any  such  waste,  pulling  down,  or  destruction,  shall  not  SStralte^ 
immediatdy  derist  from  continuing  and  committing  such  oflFcncc,  it 
shall  and  may  be  lawful  for  any  justice  of  the  peace  or  magistrate, 
and  he  is  hereby  authoriced  and  required  to  issue  liis  warrant,  under 
liis  hand  ind  seal,  directed  to  any  constable  or  constables,  authorizing 
suoh  constable  or  constables  to  prevent  such  pulling  down  or  de- 
struction of  such  dwelling  house  or  other  biulding,  or  any  part  of 
such  dwdling  house  or  other  building,  and  to  take  into  custody  and 
apprehend  every  person  present  aiding  and  assisting  in  such  pulling 
down  and  destruction,  and  to  bring  all  such  persons  before  such  jus- 
tice or  magistrate ;  and  it  sliall  be  lawful  for  such  justice  or  magis- 
trate to  commit  any  such  offender,  so  taken  and  apprehended,  to  any 
neighbouring  gaol  or  prison,  there  to  remain  without  bail  or  main- 
prise, until  such  offender  shall  ^ve  good  and  sufficient  security,  by 
recognizance,  conditioned  not  to  commit  or  proceed  in  committing 
such  wilful  waste  and  destruction ;  and  in  case  any  such  waste  and 
destruction  shall  have  been  in  part  committed,  then  also  conditioned 
to  rebuild  and  repair  such  dwelling  house  or  other  building,  so  as  to 
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leave  the  same  in  as  good  tenantable  order  and  eondifion  as  mK^ 
dwelling  house  of  other  building  was  in  {^reriona  to  the  oonm&ni'^ 
of  such  waste  and  destnicdon  as  aforesaid;  and  which  recogniamc^ 
every  such  justice  or  mUgistrate  is  hereby  aathorixed  and  required  iO 
take. 
iJ^vuT^      $•  27.  <  Provided  always,  and  be  it  further  Enacted,  that,'  In  eve 
E^SS^  oa     ^^y  tenant  or  occupier  of  any  dwelling  house  or  other  boildhig  dnll^ 
ri^S!!^  on  being  required  so  to  do  by  any  such  justice  or  magistrate  as  aim* 
'^      '  said,  enter  into  a  good  and  sufficient  security,  by  reoogniBmee^  with 
two  sufficient  sureties,  in  such  sum  as  such  justice  or  magirtnte 
shall  require,  conditioned  to  rebuild  and  repair  any  such  AwdSag 
house  or  other  building  within  six  calendar  monthsfrom  the  date  of 
such  recognizance,  and  to  put  such  dwelling  house  or  other  bdldinf 
in  as  tenantable  state  of  repair,  or  in  such  the  like  state  of  repsir  ai 
the  same  was  in  previous  to  the  commencement  of  any  wilfiil  waste 
and  destruction  thereof  or  therrin,  then  and  in  every  sudi  caae  it 
shall  and  may  be  lawful  for  such  persons  so  entering  into  sudi 
recognizance,   and  their  workmen  and  asastants,   to*  proceed  in 
making  any  repair  or  alterations  and  improvements'  of  or  in  snch 
dwelling  house  or  other  builcGng,  as  if  this  act  had  not  betn  made; 
any  thing  herein  contained  to  the  contrary  notwithstanding; 
HMnottot         5'  ^®*  *^°^  ^  ^t  further  enacted,  that,'    If  any  such  notice  » 
^SSh^t'  aforesaid  shall  be  personally  served  on  any  person  as  aforesaid,  or  in 
theproptf^    case  personal  service  cannot  be  effected,  if  such  notice  shall  be  regu- 
larly posted,  according  to  the  directions  in  this  act  contained,  on  the 
door  or  principal  entrance  of  any  such  dwelling  house  or  odier 
building,  such  notice  shall  be  deemed  good  and  suffident  for  the  pll^ 
poses  of  this  act,  although  such  notice  shall  not  be  addressed  to  such 
person  by  his  or  her  proper  name,  or  by  any  name  whatsoever. 


Saving  of  the  Lamdlord^M  Bights^ 
No.  CCXXIV,  No.  CCXXXV  \2.y-Same  Statute,  §.  29. 


iuuBe,orby 
AnynaoMi 


TbUactnot 
•oafltectbe 


§.  29.  ^  Provided  always,  and  be  it  enacted,  that,'  Nothing  in  tius 
act  contained  shall  extend  or  be  construed  to  extend  to  deprive  any 
iSS^kc^   lessor,  landlord,  or  other  person,  of  any  remedy  either  at  law  or  in 
equity,  which,  before  the  passing  of  this  act,  such  lessor,  landlord, 
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>thtf  person  might  l^;ally  or  equitably  have  pursued  against  any 
Mm  or  persons  whomsoeyer,  either  for  the  obtaining  satisfeustion 
any  injury  sustained  by  such  lessor,  landlord,  or  other  person, 
or  preventing  such  injury,  notwithstanding  the  ofFence  by  which 
b  injury  may  be  occasioned  shall  be  such  as  under  this  act  to 
or  the  penalty  of  a  misdemeanor,  as  wilful  or  malicious  waste  to 
iwelling  house,  or  other  building,  or  any  part  thereof. 


%  at  the  end,  addr-<  The  13  Edw.  L  Eng.  and  Ir.  Stat  1,  Westm. 
2,  c.  9,  is  here  to  be  adverted  to ;  by  which  act,  when  a  chief 
lord  distrains  upon  the  tenant  (in  fee  simple,)  between  whom 
and  the  chief  lord  there  is  a  mesne  lord,  a  remedy  is  provided^ 
in  certain  cases,  by  writ  of  mesne ;  and  in  default  of  appear- 
ance, the  mesne  lord  may  be  forejudged  of  his  fee  and  services, 
and  the  tenant  shall  answer  to  the  chief  lord  as  the  mesne 
used  to  do  before ;  and  in  case  of  appearance,  and  where  the 
tenant  holds  by  less  service  than  the  mesne  doth,  and  can 
prove  that  the  mesne  hath  not  acquitted  him,  he  shall  recover 
damages,  and  go  quit  from  the  mesne,  and  attorn  to  the  chief 
lord.'  (a) 


i)  It  ia*y  repay  the  reader  for  his  trouble,  if  he  mark  the  places,  in  the  body  of  the 
k^  where  the  sidditbns  and  corrections  are  to  be  made,  referring  to  the  pages  of  the 
Sfluby  4t^.  where  they  are  to  be  found. 
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TITLE  I. 

EJECTMENT. 

BOOK  I. 

EJECTMENT  FOR  CONDITION  BROKEN. 


CHAPTER  I. 
Introduction. — On  Conditions. 

roceediDgs  which  the  law  allows  to  landlords  and  tentots,  ^^J2*?|'^ 
lurpoee  of  enforcing  their  respective  rights,  are  either, — 
liose  in  which  the  landlord  is  the  original  actor  or  plmn- 

» 

Those  in  which  the  tenant  is  the  party  instituting  the  pro- 

mdlords  remedies  are  of  a  fourfold  nature  :-— 
liose  which  he  may  maintain  to  recover  the  possession  of  the 
thing  demised  itself: 

His  remedies  against  the  goods  of  his  tenant  or  of  others  sub- 
is  distress,  and  against  third  persons  interfering  with  tiiose 

His  proceedings  by  civil  process  personally  against  his  tenant 
«: 

Criminal  prosecutions  founded  on  an  invasion  of  the  land- 
;ht8. 

a  view  to  the  above  division  of  the  subject,  the  matter  of 
ent  collection  has  been  classed  under  five  principal  heads  or 
e  first  four  including  the  landlord's,  ai^d  the  last  the  tenant's 
I,  viz.: 
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I.  Ejectment, 

IL  Distress,  replevin,  and  other  proceedings  relating  to 
distrainable. 

IIL  Civil  proceedings  at  the  suit  of  landlords  against  tenants 
others. 

IV.  Crinunal  proceedings  against  tenants  and  others  for  inji 
affecting  the  rights  of  landlords. 

V.  The  tenant's  remedies. 
A  landlord  may  seek  to  recover  possession  of  the  thing 

either,  during  the  continuance  of  the  period  for  which  the  estate 

originally  limited  to  the  tenant,  or^  qfter  its  expiration.    The  r^^*  ^t 

to  resume  the  possession,  during  the  cootinuanoe  of  the  or^iinal 

tation,  can  only  result  £rom  eome  .stipulation  or^^inally 

either  expressly,   or  by  implication  of  law,   to  the  tenure  of 

tenant's  estate :  without  that  the  landlord  mustawait  the  legal 

ration  of  the  denuse.     Such  stipulations  are  called  in  oor  lai 

comdUioM ;  and  it  has  provided  two  modflnby^UfA  a  conditkm 

be  taken  advantage  of, — 1st,  by  actual  entry ;  which  may  be 

ef«r  a  right  of  entry  is  annexed  to  the  eondSftioB,  -wgfuLfimk 

accrued  by  breach  4>f  the  oondition:  Sdly,  by  aetieiu  WlMBSf 

creates  a  condition  and  gives  an  aetion  only  for  its  bceaoiii 

cular  form  prescribed  is  the  only  one  available  in  that 

case  ;  but  wherever  a  right  oSeMbry  is  given  by  staAate 

by  the  parties,  and  that  right  has  accrued,  the  action  of 

maintainable. 

llie  most  important  of  the  conditions  of  tenure  is. tiiat  £iandtf  uiar  ■■» 
the  tenant's  obligation  to  pay  his  rent;  jmd,  )as''ifaBt  has  bssn 
sulject  of  a  good  deal  of  legislationr^  has  been  ihoiq[ht  4o  des^ 
separate  consideration. 

The  title  of  '  Ejectment'  then,  in  accordance  with  the  fc 
observations,  has  been  sul^-divided  into  Mree^byMiks: 

L  On  the  ejectment  for  condition  broken. 

n.  On  the  ejeetment  for  nmfmgmmkf  miTiyiiaiMip, 

IIL  On  the  ejectment  against  €m  ofoer^hoUmg  tenant 

The  right  of  entry,  and  the  right  to  audntain  an  ^eetaeii^ 

common  law,  are  convertible  terms.    In  ofder  te  dmo99or  1A0** 

* 

landlord  may  exercise  these  powera  it  will  4be  neeessary^ 


fc  »^        -*• 
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Itl.  To  aottmria  tbe  ntftore,  origiiiy  and  hbtory  of  Ukmo  oonditaonB 
Aidk  emit  in  our  law. 

any*  To  kttwtigafte  tlie  natiii^  of,  kwure^  wd  of  the  estate  of  the 
mOmd  who  may  enter  for  condition  broken. 

ady.  To  Iteai  of  ooUataral  matlert  aflbeting  the  rij^t  cf  entry  for 

ndition  broken. 
These  fi>rm the  BoljeclB  of  the  preeent  and  the  two.ancoeeding 

impfeers. 

JL  condition  (*)  may  be  defined  to  be— a  qualification  annexed  to  ^IJg^ 
lecneatiim  of  an  estate^  [or  other  right»]  providing  that  in  caeec^tha 
^ppening  or  not  happening  of  a  particular  event,  or  in  case  of  the 
Bing  or  omienon  to  do  a  particuhur  acty  such  estate  [or  other  right] 
mil  or  may  oommenee»  be  enlai^ged,  or  be  defeated:  see  Co*  IMtL 
iif  a>;  9  Oms.  Dig*  2;  or  thns»  a  provision  annexed  to  the  crea- 
on  of  a  right  direeting  that  in  a  particular  event  that  right  shall 
Moaniencei  be  enlarged,  be  abridged^  or  be  defeated. 
Thna. conditions  anneked  to  estates  are  either  jDrvceden^  w  mJm-  va^^^^^- 
§eM  to  the  eetate's  taking  eflbct:  and  conditions  subsequent  are 
tlier  U>  eriargt^  or  lo  dl{^  the  estate.  It  is  with  the  last  mentioned  gfftoyto 
(concKtioas  to  defeat  the  estate^)  alone,  that  we  have  to  do  at  **^ 
It. 


2]|e  dodrwe  ^ cmditiom  is  derived  to  us  from  the  feudal  law*  orAudaiori. 

^^  gin. 


rents  and  services  of  the  feudatary  were  considered,  and  are 
tioned  by  the  feudal  writers  as  conditions  annexed  to  his  fief, 
lie  neglected  to  pay  his  rent,  or  perform  his  service,  the  lord  ^^^^  ^^^^ 
Blit  resume  his  firf.  The  payment  of  rent,  and  the  performance 
feudal  service  were>  for  a  long  period  of  tim^  the  only  conditions 
^  could  be  annexed  to  a  fief;  and  whether  they  were  expressed  or 
^s  they  were  always  presumed  by  the  law;  being  incident  to,  and 
^paraUe  from  the  estate  of  the  feudatary ;  Craig,  de  Jure  Feudaii. 
^  ^  dieg.  4^  eed^  1,  9,  8;  Hmyr.  Co.  IM&.  201,  a,  noU  (1). 
:^t  besides  the  original  condition,  viz.,  the  failure  of  doing  fealty  and 
«rforaung  the  seryibes  of  the  fief,  it  also  became  a  cause  of  forfei-  9«»»>»7. 


^i^»>*i**«ll  I     i  U^A^mml^^^ 


v)TIm  word  *  conation*  kas  in  our  law  a  mudi  more  contractad  meaning  than  it  has 
"  mjM  iMpr^  vbiM  II  feif^l^  gttMraUy,  'all  tboae  paedooe  or  agrBtmenie  which 
2Mite  tii«t  wUeh  the  contractori  have  a  mind  riiould  be  done  if  a  case  which  they  fore- 
^ WMfcWfe  to  ptftt.*  Thb  it  «h«  dtflnittoa  of  Jhmat,  Jib.  \,  tit.  1,  uct.  4;  Hargr. 
^  iM.  90U  ^«  nofff  (1). 
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ture  in  the  vanal,  to  alien,  renoonce,  or  impair  the  fi^.    This  wa^ 
a  kind  of  8econdiiry  cause  of  forfeiture:   it  wbb  saying  that  h^ 
would  not  do,    or  it  was  rendering  himself  unable  to   perfmua 
^oreofthe  those  feudal  services  which  were  the  consideration  for  his  possession^ 
Fbtffitiin.     fVrighiy  Tenur.  43,  44,  202;  Gilb.  Tenur.  (4M  Ed.)  88.     In  the  in- 
•ohite.  fancy  of  feuds,  it  seems,  the  lord  might  in  either  case  resome  th^ 

fief  absolutely ;  but  as  the  feudal  military  policy  gradually  subsided 
into  a  mixed,  a  civil  as  well  as  military  policy,  and  gave  way  U» 
courts,  regular  process,  and  a  judicial  determination  of  right,  it  be- 
came necessary  for  the  lord  to  summon  the  feudatary  to  his  court,  for* 
some  determinate  cause  of  forfeiture,  to  be  tried  by  the  judgment  oP 
Thtn  a  re.    ^'^  pccrs ;  if  he  neglected  to  appear,  he  was  sununoned  again,  sdA 
^S^  wimiii  if  he  did  not  come  at  the  second  or  third  summons,  according  to  the 
o^^SS^meoT  practice  of  the  court,  the  court  was  bound  to  put  the  lord  into  ms- 
vmnan,       sossiou ;  but  if  the  feudatary  came  in  within  a  year,  the  possesnoa 
was  restored  to  him :  otherwise,  or  if  judgment  of  conviction  for  s 
forfeiture  were  given  against  him  after  having  appeared,  he  lost  both 
the  beneficial  interest  and  the  possession,  *  ei  beneficiwn  ei  posmsaoiiifn 
amitHt;  Feud.  lib.  II.  tU.  22,  24 ;  Wright^  Tenur.  196, 197.  Thisbnmeh 
of  the  feudal  law  passed  into  our  ancient  common  law,  with  thisdif' 
ference,  that  the  secondary  causes  of  forfeiture  came  to  considered  u 
incurring,  in  all  cases,  an  absolute  loss  of  the  tenement ;  while,  as  the 
rigor  of  the  feudal  law  began  to  be  mitigated,  the  seizure  of  the  tene- 
ment by  the  judgment  of  the  court  for  the  or^mx/ causes  of  forfeiture) 
In  the  «w     (the  failure  of  the  services,)  came  to  be  viewed  still  more  in  the 
kw  t^^^  nature  of  a  pledge  for,  or  until  the  performance  of,  or  satisfiietioo 
uponT^Q^  made  for  the  services  due ;  and  when  the  tenant  offered  satisfee^oo 

tkNi  for  the  ^  . 

^^e"^'  for  the  rent  and  arrears,  or  other  dues,  possession  was  to  be  restored 
iSSfteme  to  him ;  Bract,  lib.  IV.  c.  27,  205,  b ;  and  he  add^  *  et  si  domma  hoc 
'^'^  '  recusaverit,  ex  tunc  erit  manifesta  disseysina.*  Thjs  seizure  of  the  fief* 
then,  was  in  the  nature  of  a  distress  or  pledge,  a,jnd  has  been  thoogbt 
\>y  some  to  have  been  the  only  distress  for  arrears  ^f  services  warranted 
by  the  old  common  law,  vid.  Mirr.  308,  and  ibid.  17 ;  afterwards,  it 
has  been  thought,  the  original  feudal  condition  and  seizure  of  die 
tenement  for  the  forfeiture  for  defect  of  services  feU  into  disuie  h 
our  law,  and  a  distress,. or,  seizure  of  every  thing  moveable  foond  os 
the  land,  was  substituted  for  the  seizure  of  the  feud  i  Gilb.  on  BeKth 
3,  5;  Gilb.  on  Distr.  2;  Bradb.  on  Distr.  h  2>  12.    Of  distreiscii 
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led,  it  is  said,  there  appear  no  footsteps  in  the  feudal  authors,  scimreortiM 
does   the  origin   of  the  remedy  in  the  early  periods  of  our  re«|iecting  it* 
appear  with  precision,   and  Gilbert  (ihicL)  says,  we  have  no  **»"«»• 
iiorial   of  its  origin   with   us.     The  conjecture   of  Sir   Martin 
ght,  Tenitr,  199,  200,  is,  that  the  change  was  introduced  by  the 
it  charter  of  king  John^  followed  by  Magna  Charta,  9  Hen,  IIL 
\j  §•    1.    But  this  only  went  to  restrain  the  power  of  levy- 
Mt8  by  extent  of  the  lands  of  the  debtor  when  there  were  chat- 
sufficient:    ^Nas  verd  vel  haUivi  nostri  nan  samemus  terram 
fom  nee  reddUvm  pro  debito  aliquo^  gHamdiu  cataOa  debiiorU  pre^ 
a  suffkhtni  ad  debitum  reddendum^  $r.'    Distresses  too  are  spoken 
ci  ce.  10,  15,  &  20,  and  the  word  apparently  understood  in  ita 
mon  acceptation  by  Sir  Edward  Cokej  2  Co.  Inst.  19,  21,  29, 
It  appears  by  the  statute    of    Marhbridge^   52    Hen.    HI. 
particularly  e.  3,)  that  the  right  of  distress  upon  the  tenuit,  for 
ices  due^  was  then  recognised  as  appertuning  to  the  lord  of  the 
Vbythe  law  and  custom  of  the  kingdom.     In  the  time  of  Bracton 
it  is  clear  from  the  passage  already  referred  to,  and  that  next 
d,  (amongst  others,)  that  both  the  remedies,  by  seizure  of  the 
1,  and  by  distress,  were  concurrently  the  law  of  the  land  when 
wrote,  (temp.  Hen.  HI.)     In  Lib.  //.  c.  xxxv.  Jbl.  92,  a,  fr,  he 
,  *Et  unde  si,  cum  dominus  servitium  aitamare  volueriij  tenens  attor- 
\  nolueritj  et  ipse  an  attomatus  jftterit  districtionem  ficerit^  poterit 
fUy  si  vohteritf  iOum  deadvocare  cui  Jherit  attomatus;   et  justi^ 
iter  komagitmij  quod  durai  adhuc  inter  dominum  qui  servitium  attor- 
%  et  tenentem  simm.    Sed  tamen  propter  hoc  cessare  non  debet 
ietio  pro  servitioy  quia  districtio  pertinet  ad  servitium  habendum  et 
ad  homagiumj  quia  dominus  retinuit  homagium^  et  qui  roncedit 
Uium  alicuiy  per  conseqttens  concedit  districtionem^  quia  servitium 
edere  sine  districtione  nihil  est ;  non  magis  est  qudm  si  diceret  quis^ 
ncedo  tibi  haustum  in  fonte  meo ;  sed  nolo  quod  tu  habeas  accessum 
fmtem.^ '     In  this  case  it  is  dear  that  the  right  of  distress  in  the 
h  of  the  grantee  of  the  service  cannot  be  viewed  as  a  right  or  as 
ess  to  compel  appearance  in  the  court,  and  therefore,  to  whatever 
we  are  to  refer  the  origin  of  the  right  ofdistress,  (and  see  as  to  this 
1b.Distr.  2,  3,)  it  is  plain  that  it  was  not  introduced  as  a  ^substitute 
he  seizure  of  the  feud  which  fell  into  disuse.'    The  other  supposi* 
that  the  change  was  produced  by  the  great  charter,  stands  on 

eq 
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BO  better  foundation,  as  is  clear  from  Bractanj  and  is  further  oonff:^ 
finned  by  the  following  case. 
iMtaaMor         In  JE.  10  Hen.  UL  1  Fitzh.  Mr.  168  a^  CesBOvit,  pL  60,  it  appesMi 
mM^pro  «  an  assize  was  brought  to  enquire  if  S.  disseised  A  of  his  free- 
hold ;  and  S.  came  and  said,  that  IL  held  the  tenement  of  him  bjr^ 
services  of  Md.  per  anmtmy  and  that  R.  subtracted  himself  from  Uiit«= 
service  for  seven  years,  wherefore,  S.  by  the  judgmad  of  Us  amt, 
resorted  to  his  term,  because  R.  would  not  come  to  the  first  nor  to  ^ 
the  second  summons  to  his  eourt,  to  answer  concerning  the  arrein 
of  services ;  and  he  produced  his  court  which  testifies  this :  and  the 
jury  said,  that  S.  did  not  disseise  £•  of  the  said  tenement,  nor  of  aof 
other,  by  the  consideration  of  the  .court,  because^  as  is  aforesaid,  k 
took  the  land  into  his  own  hand  for  the  arrears  of  services,  and  there- 
fore it.  was  oonsidered,  that  the  said  &  should  go  quit ;  and  R  id 
mercy ;  and  it  was  commanded  to  R.  that  he  should  Jbid  pledget  ie 
the  said  S.  fir  the  arrears^  &c.,  and  that  the  said  &  skoM  restart  A) 
him  his  Umdj  &c." 
The  jnriidieu      Heucc  it  appears,  indeed  almost  beyond  oontroversy,  4hat,  by  tb^ 


tkm  of  the 


ftudaikmk  ancicttt  law  of  England,  the  lord  was  possessed  of  the<louble  right  (f 
seizing  the  fief,  and  also  s)t  seizing  every  thing  moveable  to  be  fooo' 
on  the  land ;  that  these  rights  were  severable  in  their  nature ;  st^i 
tliat  it  is  to  the  statute  of  Marlebridge  that  we  owe  the  abolition  of 
the  ancient  jurisdiction  of  the  feudal  lords  to  compel  their  free- 
holders to  answer  for  their  freeholds  in  their  own  courts,  which^sta- 
tute  at  the  same  time  put  the  law  of  distress  of  moveable  chatteb»  '^ 
many  respects,  on  a  new  footing.  See  Hargr.  Co.  LUU.  142  a,  noU  (2)* 


No.  L  62  Hen.  III.  Eng.  §•  Jr.  Stat  MarL  c  22  (»). 
No.  II.  15  Ric.  II.  Eng.  §•  Ir.  c.  12  {^). 
No.  IIL  16  Ric.  II.  Eng.  §•  Ir.  c.  2^). 


As  to  these  acts,  it  is  scarcely  requisite  to  add  to  the  obeervatioitf 
already  made.  It  seems  from  the  Register  171,  that  the  king  had  the 
right  at  common  law  to  prohibit  the  proceedings  of  tlie  lord  in  his  owtt 
court  against  his  tenant ;  but,  so  far  was  the  jurisdiction  from  falliif 
into  disuse,  and  so  tenacious  were  the  lords  of  their  power,  that  it  i«- 

X,^)JnU9  p.  1.  AnUf  p.  U  Jinte^  |l  S. 
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aired  three  acts  of  parliament  to  check  the  exercise  of  it  See  aliso,  I? 
^  JnsL  14>L  As  the  statutes  are  expressly  confiiaed  to  freeholders,  the 
^^^en  of  the  lords  over  their  copyholders  must  have  remained  un- 
B^ted;  and  we  may  see  in  tfiis  tiie  reason  why  (as  will  presently  be* 
^^^crved,)  the  non-performance  of  services  generally  remains  a 
^oae  of  forfeiture  at  the  common  law  in  the  copyhdid  tijnnres  U> 
'^is  day,  while  it  has  ceased  to  be  so  in  others* 

It  is  also  to  be  observed  that  these  acts  do  not  include  the  king,'  ^^  ^  ^^ 
^d  as  the  crown  is,  therefore,  not  bound  by  them,  this  ancient  juris.  ^StSS 
iction  still  subsists  in  the  crown,  and  is  carried  into  effect  by  preroga-*  **'^*' 
V'^processes,  called  writs  of  seizure.  Mr.JEfoiMiri/seemstohavedoubted 
^^ir  l^ality,  but  they  are  clearly  l^;al,  and  are  the  proper  course,  uponx 
le   principles  above  exptained.    The  practice  in  Irekmdj  at  this  d&y, 
f    \?here  lands,  out  of  which  a  rent  is  payable  t»  tin  crown,  are 
^turned  tCYufe,  or  if  a,  sufficient  distress  be  not  to  be'had,  or  if  there 
6  It  rescue  of  a  distress  taken  for  the  king's  rent, — upon  affidilvit  of 
he  fact,  and  upon  a  ctmstat  from  the  auditor  general  of  the  charge    ' 
spon  the  lands,  and  the  arrear  duis,  the  court,  upon  counsel's  motion 
diereon,  awards  a  writ  of  seizure,  directed  to  the  sheriff,  to  seize  the 
luids.    So  it  is  likewise,  if  the  arrear  be  of  the  rent  of  a  rectory, 
Adies,  fair,  ferry,  fishery,  or  other  incorporeal  thing  of  which  there 
ctti  be  no  distress  ;  and  the  constat  is  deemed  a  sufficient  finding  of 
Ae  king's  title  upon  record  to  supply  the  want  of  an  office,  which  in 
other  cases  has  been  held  necessary  to  entitle  the  king ;  \  How^ 
•SadL  &  Beo.  Ir.  317,  &  seq^  and  see  note  UndL 

Conditions  to  defeat  an  estate,  as  has  already^  been  intimatec^  are  coodMom 
^ther  such  as  are  implied  by  law,  or  expressed  m  the  terms  of  sti-  ^Sml^*^ 
Polation  between  die  parties,  LittL  §§.  325,  378 ;  Com.  Dig.   Con^ 
^^^  (A.  1.)     Of  implied  conditions  some  are  annexed  to  estates  by 
^e  common  law^  some  by  ^atute. 

The  following  is  offered  as  an  enumeration  of  the  several  instances  Etaiuatmifln 
^implied  conditions,  as  now  subsisting,  annexed  to  the  teauffe  of  S^tSSou! 
^^tates,  and  which  operate  between  party  and  party,  as  distinguished 
^Om  those  causes  of  forfeiture,  (such  as  treason,  felony  (^)j  aliena^ 


(*)  Hm  case  of  forfeiture  forfilony  is  peculiar,  and  partly  of  a  feudal  nature ;  where  a 
^cittat  in  fee«simple  is  attainted  of  felony,  by  the  old  common  law,  confirmed  by  Magna 
CWta,  e,  33,  3  Co.  InsU  36,  the  forfeiture  is  to  the  lord  of  the  fee,  subject  to  the  righ^ 
^  the  crown  to  hold  for  a  year  and  day  from  the  time  ofinqulHtion  founds  I  Haie.  H.  A 
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tion  to  an  alien,)  which  vest  the  estate  in  the  crown,  and  depend  upoo 
principles  of  public  law. 
Bytxnnum  1-  It  18  a  Condition  implied  by  the  common  law  in  all  estates  not 
to'dtr^tb?  greater  than  for  life  or  years,  (as  those  of  tenant  in  tail  after  poM- 
bility  of  issue  extinct,  tenant  by  the  curtesy,  in  dower,  for  lifi^  or 
lives,  for  years,  by  elegit^  &C.,)  that  the  tenant  shall  not  by  a  convcf- 
ance  which  will  devest  the  remainder  or  reversion,  create  any  greater 
estate  than  he  himself  holds,  Co.  LittL  215,  233,  252;  fVhUtinghtaft 
case,  8  Co.  42.  For  the  breach  of  such  condition  the  reversioner,  ftc^ 
may  enter,  Co.  LiUL  233  b ;  and  may,  therefore,  maintain  an  ejectmest 

No.  IV.  13  Edw.  L  Eng.  &  Ir.  Stat.  1.  Westm.  2,  e.  25  (•). 

Tliis  statute,  which  gives  the  assize  of  novel  disseisin  as  a  remedy 
on  alienation  by  tenant  for  years,  1^,  enacts,  according  to  the 
])rinted  translations,  tliat,  *  (lie  remedy  shall  be  by  writ  of  do?iI 
disseisin ;  but  the  ori^nal  is,  ^fiat  remediuni  per  breve  none  diisasiMl 
and  it  is  clear  that  the  right  of  entry  is  not  taken  away  by  tM 
statute.  See  Bead  v.  Eringion^  1  Cro.  321,  and  see  &  C  ta  wurf* 
MeUejMUs  casCy  Dyer^  362  b. 

So  likewise  it  is  a  condition  annexed  to  tlioee  estates,  that  nek 
tenant  shall  not  by  any  act  in  a  court  of  record,  expressly  or  iinpli- 

C,  360.  The  reason  of  the  forfeiture  is  thus  eiplained  by  BracUmf  Lib.  IL  c.  \\vi»f^ 
81,  a. — *  Item  propUr  delictum  ;  ut  si  tenen*  alicujus,  fel<miamficerit,  vet  aiiquii  oUni 
jrroiHer  quod  ddteat  exharedari,  et  quo  catu  extinguitur  homagimm^  el  disM^ 
obligatio  ex  utrdque  parte  ratione  supradict&t  et  revertitur  tenementum  ad  capilekm 
dofuinum  in  domtnico  ut  eschaeta.*  If  tenant  in  tail  or  tenant  for  life  is  attvaii' 
of  felony,  the  king  shall  liave  the  profits  of  the  lanH  during  the  life  of  the  tMMRt 
in  tail,  or  of  the  tenant  for  life,  2  Co.  Inst.  37,  and  he  sliall  have  the  year  and  day  agsiMt 
the  issue  in  tail  and  him  in  reversion,  1  /To/r,  H.  P.  C,  S60.  I  have  found  no  authori^ 
declaring  what  shall  become  of  lands  held  pur  autre  vie  in  this  case  after  the  dcslbv 
the  tenant ;  but  it  should  seem  on  principle,  that  since  the  life  estate  is  not  forfeited  to 
the  reversioner  by  tlie  felony,  the  landa  should  go  to  the  special  occupant,  sulject  ti 
the  year  and  day  of  the  crown.  All  chattle  interests  and  personal  estate  are  forfialcd  10 
the  crown  absolutely  on  conviction,  4  Blackst.  Comm.  378.  380,  4  Hawk.  P.  C,  480^  A  % 
c.  49,  f;  9. 

The  law  of  forfeiture  for  crimes  deserves  the  revision  of  the  legislature ;  the  prc«i( 
system,  in  most  points,  is  extremely  obscure,  and  founded  upon  principles  at  onctbaiiMnffi 
discordant,  and  unjusL  It  is  impossible  to  be  satisfied  with  the  sophistry  of  Sb  Wttk^ 
Blackitone,  who  justifies  the  law  which  avoids  all  charges '  and  conresranon  of  tfaf  M* 
estate  after  the  offence,  even  as  to  those  who  have  unwariiy  engaged  with  th«  Ukmkt* 
By  the  custom  of  AVnl,  though  the  ancestor  be  attainted  of  felony  and  executed,  yttbiilii^ 
shall  go  to  his  heir,  according  to  the  saying,  •  the  father  to  the  bougfae,  and  the  WMW  ^ 
the  plough  :*  1  Statutes  of  the  Realm,  223.  Tlie  just  principle  ia  that  of  Areadks^ 
HonoriuSf  "  ihi  cue  jwnamt  ubi  et  noxa  est  ;**  and  the  only  object  of  die  fbrfeiwi 
should  be  tliat  of  making,  where  practicable,  a  reparation  to  the  party  whose  prapcrtj  ^ 
injured  by4he  offender.  As  an  implied  condition  of  tenure  it  seenas  not  loo  Budi  to  *7 
that  it  ought  to  be  altogether  abolished. 

(')  AhU  p.  2. 
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edly  chum  a  greater  estate  than  he  holds,  or  disclaim  to  bold  of  die 
reversioner,  Co.  LUtL  233  b^  251,  2d2;  2  BlacksL  Camm.  275,  276. 
See  the  cases  as  to  these  conditions  collected,  1  CruU.  Dig.  122,  Chamb. 
IjmdL  &•  Ten.  765,  766.  To  accomit  for  the  conditions  of  this  class 
having  survived  the  statute  of  Markbridge  and  the  other  acts  above 
notieed,  which  took  away  original  feudal  forfeiture,  it  is  to  be  recol- 
lected that  those  statutes  abolished  only  the  ancient  jurisdiction  of  sei- 
SKore ;  and  as  that  was  the  only  remedy  for  breach  of  condition  for  de- 
fect of  services  at  common  law,  the  condition  fell  with  the  remedy :  but 
here,  the  breech  of  the  condition  was  also  viewed  as  a  disseMn  of  the 
landlord's  estate ;  he  was  therefore  entitled  to  a  real  action  or  to  re-  . 
enter  to  r^;ain  his  seisin;  and  hence  the  condition  has  sub- 
sisted ('). 

2.  There  are  various  conditions  annexed  by  general,  and  by  local  ftMncopjhoid 
customs  to  the  tenure  of  copyhold  estates,  as  for  alienation ;  dis-  to  alien,  ac. 
claimer;  waste;  denying  of  services,  or  fines,  &c.  See  Cam.  Dig. 
QjpifioU{M.);  GUb.  Temtr.  (4th  £d)  225,  &c.;  2  BlacksL  Qmon. 
284;  for  the  breach  of  which  the  lord  may  enter;  IMiL  §.74;  Co. 
IaUL  59  a...  It  is  evident  that  these  are  of  the  same  origin  with  the 
feudal  forfeitures  of  both  classes ;  as  the  implied  condition  last  above 
mentioned,  remaining  in  the  socage  tenures,  is  derived  from  the 
secondary  causes  of  feudal  forfeiture  before  noticed,  pp.  302, 303,  (^). 

S»  It  18  a  condition  annexed  by  the  stetutes  concemii^  mortmain.  By  naiute. 
that  the  tenant  shall  not  alien  to  any  religious  house  or  person,  or  to  um*!?  !^ 
guilds,  or  fraternities,  or  to  the  mayors,  bailifis,  and  commons  of 
Katies  and  boroughs  and  other  towns  which  have  a  perpetual  com- 
monalty, or  to  others  which  have  offices  perpetual ; — 

No.  V.  9  Hen.  III.  Eng.  &  Ir.  Magna  ChartOj  c.  36  (c). 


(*)  Thb  condition  of  tcnore  ouglit  not  to  be  snilbred  to  continue.  It  depends  on  tbe 
obaolete  notion  that  the  act  done  is  a  renunciation  of  the  feudal  connexion  between  the 
vmhI  Old  his  lord.  It  icems  desirable  that  the  principle  that  no  conveyance  shall  convey 
more  than  the  party  conveying  is  entitled  to  convey,  as  it  exists  with  respect  to  assurances 
vndffr  the  statuls  of  uses,  should  be  made  generaL 

(^)  With  TMpect  to  the  conditions  to  which  copyhold  tenures  are  subject,  they  ought, 
pirtinpii  icaroely  tp  be  interiiered  with,  until  the  whole  sulject  of  customary  tenures  is 
laken  up  with  a  Hem  to  simplSying  the  law  by  their  abolition. 

At  to  the  oonditioa  of  re-entry  implied  at  common  law,  upon  exchanges  and  partitions, 
(but  which  is  unconnected  with  the  relation  of  landlord  and  tenant,)  see  Buttard*t  case, 
4  Cb.  ISIt  (F.  Mow.  665,  1  Cro.  902,  917,  Yelu  8,  S.  C.)  1  Frtti,  Skepp,  Tauchtl. 
196/  Co.LiUL   173  6. 

{^)Ante  p.  2.  In  addition  io  the  references  there  no/e  (*},  see  the  obsolete  act, 
Walwu  S,  c.  33,  and  £  C9.  tmt.  432;  20  Edw.  L  Eng.  i  Jr.  Ual.  3,  c.  S,  c.  3,  (com- 
aumly  dtcd  as  34  Elba,  L  itai.  3.)  1  Mow.  Etch.  ^  Rev.  of  Ir.  164. 
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No.  VI.  7  Edw.  I.  Eng.  &  Ir.  sL  2,  SiaL  de  Viris  Bdigiom. 
No.  VII.  18  Edw.  I.  Eng.  &  Ir.  sL  1,  fVesim.  2,  c  32. 
No.  VIIL  15  Bic  U.  Eng.  &  Ir.  e.  5  (•). 


Alienation  in  mortmain  is  gometimes  spoken  of  as  if  it  wen  ne- 
cessarily a  forfeiture  to  the  crown ;  but  by  the  9  Hem.  HI.  util Ein* 
I.  the  right  is  in  the  lord  of  the  fee,  and  the  course  of  the  ngbt  of 
re-entry,  succesnvely  to  each  superior  lord  of  the  fee,  is  ezpndy 
r^ulated.  An  entry  being  j^ven,  an  ejectment  for  condition  bo* 
ken  is  maintainable,  Co.  LUU.  238&,  1  PresL  Shqpp.  TcmAd.  IM. 
9d.  Not  to  a.  4.  It  is  also  a  condition  annexed  to  the  estate  in  tenements  of  the 
&  folmbf  foondation  of  religious  houses,  that  they  shall  not  be  aliened  igUM^ 
the  form  of  the  foundation. 


tkmorarett. 
■ious  bOUMi 


No.  IX.  18  Edw.  I.  Eng.  &  Ir.  SiaL  1,  fVatin.  2,  c.  41.  (Pkrt  A)(»)- 


By  this  statute  a  writ  of  conira  Jbrmam  eoOaHoms  is  giteo  ti 
recover  the  tenement  so  aliened,  and  an  ejectment  for  cooditiBi 
bix>ken  is  not  maintainable,  no  right  of  entry  bong  given. 
3d.  Not  to        5.  It  is  a  condition  annexed  by  the  statutes  of  Gkmoeder  ui 

emuB  to  pay  ^ 

SiSSl^    Wutm.  2,  to  the  tenures  <^  estates  in  fee  simple,  that  the  tessii 
«tol!,^  foi^  shall  not  cease  to  pay  and  perform  the  annual  rents  and  senriceB  fa 
^  ^**^     the  space  of  two  yeauB,  leaving  the  premises  so  that  the  lord  csnoot 
procure  a  sufficient  distress  upon  them. 


No.  X.  6  Edw.  I.  Eng.  &  Ir.  Stat.  Glouc.  c.  4  ('). 
Nos.  XL  &  XII.  13  Edw.  I.  Eng.  &  Ir.  SiaL  1,  JVeaim.  2,  r.Sl> 
and  c.  41,  Part  B  («*). 


See  2  Co.  Inst.  295,  402.    An  ejectment  does  not  lie  upon  tbm 
statutes  for  they  have  made  the  premises  in  such  cases  reooveitlib 


(*)  The  whole  Uw  on  the  subject  of  conwy^ncct  in  mortmain  and  to  ff«ligio«i» 
tious,  and  charitable  uses,  requires  reriaion.    Hie  condition  and  rigbt  of  entry  mtj  ^^ 
be  abolished.     The  best  remedy,  against  the  ettl  of  alienatioo  in  m^ylmain,  eeeoM  to  h^^i 
making  void  all  such  conveyances  as  are  against  a  declared  public  policy,  and  by  |iia>M* 
ing  the  acquirement  of  title  in  such  cases,  save  by  certain  prescribed  forma. 

(*>}  JfUe  p.  2.     This  condition  may  also  be  abrogated.     The  tnbject  more  properlT  ^ 
longs  to  the  bead  of  disabling  statutes. 

C)  Jtnic,  p.  3.  («)  jUU€,  pp.  4»  5» 
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by  a  writ  otcetsavit;  per  curiam^  H.  21  Hen.  VIL  18,  19,  case  30. 
It  is  remarkable  that  they  seem  to  have  been  originally  worded  so 
as  to  admit  their  application  to  all  demises ;  (see  2  Co.  InsL  296, 
297,)  but  it  was  held,  M.  11  Edw.  U.,  1  Bizh.  Abr.  167  ^  CeuavU 
pL  50,  that  the  writ  did  not  lie  by  the  lessor  against  the  lessee  for 
life;  nor  does  it  lie  by  the  donor  against  the  donee  in  fee  tail,  71  19 
Edw*  III.  aMLpL  80;  ikf •  33  Hen.  VI.  53 a.,  case  40. 

TTiis  remedy  by  cessavit  has  several  points  of  resemblance  to  the 
ancnent  proceeding  at  common  law,  Ante  p.  806 ;  so  much  so,  that 
Sir  Edward  Coke  seems  to  have  called  them  by  the  same  name,  for 
he  mentions  his  having  read  the  record  of  the  proceedings  on  a  ces- 
smii  in  the  reign  of  king  John.  2  InsL  295  (').  "  Yet,''  (as  Mr. 
Hicargrave  observes,  Co  UttL  142  a.,  noU  (2),  "  this  seems  strange, 
becanse,  in  the  reign  of  this  prince,  the  lord  of  the  fee  had  a  much 
more  easy  way  of  recovering  his  tenant's  land  for  default  of  service, 
than  by  a  cessavit  in  the  court  <^  the  king;  namely,  a  distress  of  the 
land  by  a  process  of  seizure  in  his  own  court.  The  latter  mode  con- 
tinned  till  the  52  of  Hen.  III.  (^)  took  it  away,  by  prohibiting  distress 
of  the  freehold  ^cept  by  the  king's  writ,  and  so  leaving  the  tenant's 
chattels  as  the  only  subject  for  the  lord's  distress.  It  was  this  altera- 
tiosi  of  the  old  law,  which,  as  we  apprehend,  gave  occasion  to 
introducing  the  cessavit  by  the  statutes  of  Gloucester  and  Westminster; 
nor,  at  the  utmost,  can  we  account  for  an  earlier  use  of  the  cessavitf 
than  the  52  of  Hen.  III.  Perhaps,  therefore,  lord  Coke*s  case  of 
king  Join  was  nothing  more  than  a  process  of  cesser  in  the  lord's 
court,  and  he  might  only  call  it  a  cessavit  by  reason  of  the  resem- 
blance between  the  proceedings  on  the  writ  of  cessavit  in  the  king's 
court,  and  those  on  the  process  of  cessavit  [cesser]  in  the  court  of  the 
lord." 

There  are  also  two  other  proceedings  of  a  local  nature,  analogous  to  ,j^  ^^^^^^^ 
the  ceMovft^  existing,  one  by  custom,  and  the  other  by  Btatute,andknown  ^  ^^''vvi^iB 


■<^ 


(*)  GUkfri  on  Rentt,  94,  also  Memt  to  hmre  thought  that  a  eeuatdt  lay  at  common  law, 
biattho  contrary  is  laid  down  by  FitxherberU  {Nat.  Brtv,  210,  E;  Sth  Ed,  484,)  who 
««yi>  mfcrring  to  the  above  case,  *<  Also  it  appeareth  before  the  statute  [of  eeisamt,]  that 
a^  Joed  could  oot  have  a  cessavit  against  the  tenant,  but  that  he  might  seise  the  lands  for 
^Im  aitcaniges  of  the  rent  or  serrices  by  judgment  of  the  court,  if  it  were  found  that  they 
iMhii^     But  at  this  day  he  cann«tdo  so.**     See  also  Hargr.  Co.  Litti.  47a., 

C)Bce  TUk  J.  No.  1,  Jnte,  p.  1. 
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by  the  name  otgavdeL    The  word  {gabd^  ovgaedlj  gabhoMy  g/abAmj 
gabeUehmj  &c)  properly  mgnifies  a  rent,  custom,  duty,  or  Benin 
yielded  or  done  to  the  king  or  any  other  l<»d,  Co,  IaUL  148  a. :  and, 
by  a  corrupt  use,  it  has  come  to  signify  a  remedy  or  process  peeuEiriii 
denomination  to  Kent  and  London^  by  which  the  lord  of  the  fee^ 
when  his  tenant  is  in  arrear  for  rent  or  service,  may  feroe  him  to 
pay  the  arrears  and  damages,  by  somng  the  land  and  holding  it  tiH 
payment.    In  Kent  this  remedy  is  founded  on  immemorial  nssge; 
Mr.  Bobinson  learnedly  deducing  it  as  well  from  the  general  law  of 
fiefs  as  from  the  practice  of  our  AngtoSaxon  ancestors ;  and  the 
passages  cited  by  another  eminent  writer,  in  ti«ating  of  forfeiture  bjr 
cesser,  tending  to  the  same  point ;  Bobme.  am  GaveOL  843 ;  Wright  $ 
Ten.  197.    The  gavelet^  thus  prevailing  by  the  custom  of  Keft^  ii 
restricted  to  ^oveftimf  tenure,  and  may  be  used  (it  is  said, )  whether  there 
is  a  sufficient  distresson  the  land  or  not;  Robins,  on  GaveOL  843;  Ebrgr. 
Co.  LittL  243  a,  iiofe(2).  The  custom,  however,  is  stated  as  bdowin  die 
Consuetudines  Canti/tEj  printed  among  the  Stat  Teaqf.  Ineert  ISteMaif 
the  Bealm^  223,  226,  and  which  appears  to  have  been  a  statute  of  the  21 
Edw.L  The  original  statute  is  in  fy-€itc&:  it  commences  thus :  ^lUMt 
are  the  U8f^;esand  customs,  the  which  the  commonalty  otKaU  cbumedi 
to  have  in  the  tenements  of  GaveUdnde,  and  in  the  men  of  OavdUndti 
allowed  in  Eire  before  John  otBerwiche  and  his  companions  the  justices 
in  Eire  in  Kent,  tlie  twenty-first  year  of  king  Edward,  the  son  of  kiog 
Henry ;  that  is  to  say,  &c.,"  and  ends  thus :  <^  These  be  the  usuges 
of  Gavdkindey  and  of  Gavelkinde-men  in  Kent,  which  were  beftre 
the  conquest,  and  at  the  conquest,  and  ever  since  till  now."    Hie 
custom  of  Gavelet  is  there  mentioned  as  follows : — 

<<  And  tliey  claim  also,  that  if  any  tenant  in  GavMmde  withhold 
his  rent  and  his  services  of  the  tenement  which  he  holdeth  of  Us 
lord,  let  Uie  lord  seek  by  the  awardofhie  court  from  three  weds  to 
three  weeks,  to  find  some  distress  upon  that  tenement  until  tiie 
fourdi  court,  always  with  witnesses :  and  if  within  that  time  he  can 
find  no  distress  in  that  tenement,  whereby  he  may  have  jusdoe  of 
his  tenant,  then  at  the  fourth  court  let  it  be  awarded,  that  he  shall 
take  that  tenement  into  his  hand,  in  the  name  of  a  distress,  as  if  it 
were  an  ox  or  a  cow,  and  let  him  keep  it  a  year  and  a  day  in  ^^  I 
hand  without  manuring  it ;  within  which  term  if  the  tenant  come 
and  pay  his  arrerages  and  make  reasonable  amends  for  the  with- 
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let  him  have  and  enjoy  his  tenement  as  his  ancestors 
held  it.  And  if  he  do  Hot  come  before  the  year  and' 
then  let  the  lord  go  to  the  next  county  court,  with  the 
lis  oivn  court,  and  pronounce  there  this  process  to  have 
iS.  And  by  the  award  of  his  court,  after  that  county 
he  shall  enter  and  manure  {meynovera)  in  those  landii 
»  as  in  his  own  demeans.  And  if  the  tenant  come 
d  will  re-liave  his  tenements,  and  hold  them  as  he  did 
n  make  agreement  witli  the  lord,  according  as  it  is  au- 


Nine  timei  let  him  yield. 
And  nine  times  let  him  gild. 
And  five  powidB  for  the  wear, 
£*er  he  become  holder.** 

atute  of  Gavelet  in  LonAm^  also  printed  among  the  statute  oi 

IncerL   1  SioMes  ^  the  Beabnj  222^  and  usually  attri-  hoidom. 

10  Edw.  IL  a  writ  of  the  same  denomination  was  given 

CO  generally^  but  by  the  words  of  tliis  statute  the  writ 

re  the  lord  cannot  obtain  payment  by  distress ;  Hargr. 

8,  a.  note  (2).     The  original  statute  is  in  Latin :  it 

Dws: — 

vided  by  our  lord  the  king  and  his  justices,  and  also 

the  citizens  of  London^  that  where  archbishops,  bishops, 

I,  earls,  barons,  and  other  that  have  rents  in  Londony 

tenements  tlie  rents  are  behind  and  they  cannot  recover 

hat  it  shall  be  lawful  for  them  to  distrain  their  tenants 

"ages,  so  long  as  any  thing  is  found  in  the  fee,  whereby 

distrained ;  and  if  they  have  nothing  in  the  fee,  where- 

be  distrained,  then  the  tenants  shall  be  impleaded  [of 

r  a  writ  (*)]  of  customs  and  services,  which  may  bo 

the  fi*eemen  of  their  city,  (per  sokerennos  eorui/i,)  pre-* 

r  hustings,  for  the  keeping  of  suit,  {ad  custodiain  soke 

'  their  rents;  so  that  if  the  tenants  do  acknowledge 


islations  read,  <by  a  writ  of  Gavelet;*  but  the  original  is,  '  de  GaveleU\ 
r  de  contuetudinibus  et  urviciU.*  This  mistranslation  may  have  origi- 
r  meaning  of  the  word  gavelet,  as  a  procea,  as  to  which  see  Mr.  Ilar- 
pr,  . 

R  r 
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iheir  lemoei,  they  fihall  presently,  and  without  delay,  aatisfy  thor 
lords  of  their  arrerages.    And  if  they  deny  them  their  aervioea,  Ike 
demandants  shall  immediately  name  their  suit,  to  wit,  two  wil> 
nesses,  whose  names  shall  be  inroUed,  and  shall  have  day  to  hrinf 
them  forth  at  die  next  hustings ;  at  which  day  if  they  bring  forth  tUr 
witnesses,  and  it  is  shewed  by  them  in  the  full  oourty  of  thsir  owi 
sight  and  hearing,  that  die  same  plaintiffs  have  any  time  reetifid 
the  rente  which  they  demand  of  the  tenements,  thea  the  tensab 
shall  leese  their  fees  {fioda  «iia,)  by  award  of  the  court,  and  tbi 
plaintiffs  shall  recover  their  tenements  in  demean  (in  domtmoK)  Bat 
if  they  will  acknowledge  (^)  the  services  unto  their  lords,  as  befoie 
is  said,  and  likewise  the  arrerages,  then  the  arreragee  by  judgmeit 
'of  tiie  court  shall  be  doubled,  and  they  shall  give  to  the  sheriff  for 
the  wrongful  withholding,  if  they  be  able  to  do  it,  without  over- 
^haiging  of  them,  {sine  gravamine)  the  sum  of  C  s.    And  if  thqr  if^ 
not  oome  in  aflLer  due  summons  in  the  hustings,  then  the  saiae  km 
«hall  be  delivered  unto  the  plaintiffs  in  the  full  hustings^  to  te 
holden  in  their  own  hands  for  one  year  and  a  day;  within  wiucli 
4ime  if  the  tenante  do  come  unto  them,  and  do  ofiiBr  to  aatisfy  ib* 
^f  the  arrerages  doable,  and  to  tiie  sheriff  for  his  amerdament,  asbeftn 
is  said,  then  they  shall  have  their  tenemente  again ;  but  if  it  be  aft* 
•one  year  and  a  day  accomplished,  such  tenemenU  shall  remain  v0 
the  lords  of  those  fees,  by  judgement  of  the  court,  in  their  deaMtf 
for  ever,  and  then  such  lands  shall  be  called  <  forahot,'  because  mck 
tenements  shall  remain  for  ever  in  demean  to  the  lords  of  the  Ai^ 
for  default  of  the  service.    The  same  ordinance  shall  be  keft  td 
4>bserved  if  the  tenante  do  knowledge  the  arrerages,  and  be  not  akk 
to  make  satisfaction  therefore,  as  it  is  said  before." 

These  remedies  of  gavelet  and  cesumit  have  now  fallen  wholly  io^ 
disuse,  Mr.  Lambcard  not  remembering  an  instance  of  resorting  ^ 
the  customary  gcsoekt  €/£  Kent  in  his  time,  and  the  cases  in  our  boob 
on  both  die  gavelets  and  the  ceasavii  being  all  of  andent  date;  as"*! 
whilst  tiiey  continued  in  use,  were  they  lyplicaUe,  except  whea  tb 
tenure  was  in  fee.  Lamb.  PerambulaL  ed.  1596,  joc  554,  BooA  tf 
Seal  Act  133,  Hargr.  Co.  LiM.  142  a.  noU  (9). 

(*)  The  MSa  sad  Mrliest  printed  oopiet  md  *  eognovermi*  and  'rtccfMPfrinlb*  ^ 
S^oiuU^*  <  Hon  reeegHooerint.*  if  they  will  not  acknowledge. 
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6.  It  k  a  eondition  annexed  by  statute  of  Qkmoeder  la  <he  eetatea  m^  Mt  t» 
tenants  by  the  curtesy,  in  dower,  for  life,  and  for  years,  that  tha 
shall  not  commit  waste : 


Na.  XnL— 6  Edw.  I.  Eng.  jr  Ir.  SUO.  Ghuc.  c.  &  Vwxi  A  (')• 


Sea  Qk  IaUL  2S3,  834;  2  Co.  JbmL  299,  S05.  This  statute  faaving^ 
dy  provided  a  special  remedy  by  writ  qf  nxuie  for  reeovery  of  the- 
btecrpart  wcuted^  and  not  having  given  a  right  of  entry,  an  eject* 
eat  will  not  lie  for  the  breadi  of  the  implied  condition,  Co.  LML 

TV>  the  implied  conditions  above  ennmeroted,  ought  perhaps  to  br 

ided  the  several  cases  in  England  and  in  Irdomd  in  which  an  action 

ejectment,  a  civil  bill  ejectment,  or  a  proceeding  before  justicsa 

the  peace,  is  allowed  to  a  landl<»d  for  the  purpose  of  recovering 
mnises  under  arrears  of  rent,  and  when  deserted, — ^thcse  form^ 
^h  in  eAect,  so  many  conditions  in  avoidance  of  the  t^iancy.— - 
3ader  these  enactments  the  form  of  remedy  prescribed  in  eaah  par- 
isslsr  cttM  must  be  pinsued,  and  an  entry,  or  a  mere  ejectment  on 
hsiitle,  founded  en  a  right  of  entry,  independently  of  these  reqni^ 
ites,  cannot  be  sustained,  for  breach  of  such  statutory  conditions. 

IThen  the  statute  of  MarUbridge  (^)  had  taken  away  the  ancient 
BiidBctiim  of  the  lords  by  process  of  seizure  of  the  land  fos  non- 
vyment  of  rent  and  defect  of  services,  the  lord  was  left  njthout 
^medy  upon  the  land,  save  by  distress  of  the  goods:  this  gave  ooca« 
ioD  to  the  statutes  of  cesaaoU  and  gcnfdet;  these  remedies,  however^, 
aljrspplied  to  cases  of  tenure  in  fee  simple,  and  ihey  fell  into  disuse  • 
M  in  imitation  of  diem  it  has  long  been  the  practice  to  introduce 
Bfto  leases  easprass  conditions  and  clauses  of  re-entry  for  non-payment 
f  rent  and  non-performance  of  covenants.  This  leads  us  to  the 
aaademtion  of  die  law  of  express  conditions,  in  which  we  shatt 
tad  traces  of  the  ancient  principles  of  the  feudal  forieitures,  which. 


(*)  Jme,  pp.  5f  ^. 

(*)  TIm  <M  rtmedy  it  in  mott  eaam  ineflRMtive ;  tb«  ri^t  of  rtcofcring  tk§  pUet  or 
*fi  masUdt  (exclwiTe  of  the  rat  of  the  premiies,)  is  idmott  nugatory.  It  would  Km 
Htcr  to  aboHih  thb  aitiquated  action  of  waste,  and  by  leaving  parties  to  frame  their  owib 
■nrtitioni^  pntthtm  npoe  the  eotMidentkm  of  thow  pronma  whkh  aball  besioil ' 
Bial  and  appliaablt  in  each  particular  case* 

nC.  n,  Anie,  Ko.  1,  p.  L 
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have  not  been  abandoned,  but,  as  we  have  eeen,  still  subsist  in  the 
case  of  the  crown,  (Ante  p.  307,)  in  the  conditions  remaining  ia^ 
plied  in  the  socage  tenures,  {Ante^  p.  308,)  and  in  the  customarjr 
tenures,  (Antef  p.  309.)     The  same  principles  are  also  perceptibk 
in  the  old  statutes  of  cessavit  and  gaveletj  and  in  the  modem  eject- 
ment laws. 
The  qierie*        ExpTSSs  couditious  to  defeat  an  estate  may  be  either  such  as  will 
^^^S^;     render  the  estate  void  upon  condition  broken,  or  merely  voidabk  mpm 
«ute  Tokte.   entry  for  condition  broken.     See  the  cases  of  Brouming  v.  Beskm* 

We;  or,  void.  ^  ^  ' 


]  Plowd.  133,  136,  &c.,  and  Boe  v.  Harristm^  2  Durnf.  &  £ 
425,  as  to  a  clause  to  render  the  estate  void  and  also  giving  a  r»> 
entry.  In  a  recent  case  it  has  been  held,  that  the  eflPeot  of  soeh  a 
clause  is  no  more  than  to  make  the  estate  voidable  by  entry ;  Anukg 
v.  Woodward^  6  Bam.  &  C.  519. 
FMatMor  It  is  only  in  the  case  of  estates  for  years  that  a  condition  cu 

voidable.  havc  the  effect  of  rendering  the  estate  void;  for  it  is  a  principls 
of  the  common  law,  that  an  estate  of  freehold  is  not  to  be 
determined  without  entry,  and  therefore,  though  die  clause  be  thai 
the  estate  of  freehold  shall  be  *  void,'  yet  it  h  but  <  voidable.'  1  Aa 
Abr.  161  &,  Condidons  pL  245;  3  Co.  64  &,  5i&  res.  in  Pemuafs 
case ;  8  Co.  95,  2d  res.  in  Maimn^s  case ;  Co.  LittL  214  & 

The  reason  given  for  the  distinction  is,  that  a  lease  for  years  be- 
gins by  words  and  without  entry,  and  may  therefore  be  determined 
by  words  without  entry;  but  a  lease  for  life  cannot  (at  common 
law,)  commence  by  words  without  other  circumstance,  via.,  Uveiy, 
and  seizin,  &c.,  and  therefore  it  shall  not  be  determined  by  a  mere 
clause  without  entry,  entry  being  a  circumstance  of  (supposed)  equal 
notcriety  with  livery;   Browning  v.   Beston,    1   Phuid.    135,   13d 
Some  material  distinctions  between  the  effects  of  these  species  of 
conditions  will  be  hereafter  noticed. 
conditkMM  or  ■    Besides  conditions  going  generally  to  defeat  the  estate9  diere  are 
try.  '  also  conditions  of  special  re-entry  to  suspend  the  possession. 

Thus,  a  feoffment  or  lease  reserving  rent  may  be  made,  or  a  rent 
charge  granted,  &c.,  with  a  condition  that  if  the  rent  be  in  arrear, 
the  feoffor,  lessor,  or  grantee,  &G.,  may  enter  and  hold  tke  land  nM 
he  be  paid  the  arrearages^  &c.,  [in  which  case  the  land  is  taken  in  the 
nature  of  a  distress  or  pledge ;]  LiUL  §.  327 ;  H.  SO  Edm.  IIL  la^ 
case  10,  and  by  case  14 ;  or,  that  he  may  enter  and  take  Ik  pr^ 
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wUil  he  be  eaH^ied  by  the  receipt  thereof^  ^c,  [in  which  case,  t/te 
profits  shall  be  considered  as  parcel  of  the  satisfaction ;]  Co,  LittU 
808  a ;  in  these  cases,  the  party  acquires,  upon  entry,  an  interest, 
[which  will  go  to  his  executors,  2  KM.  272,  1  Sid.  344,  345,]  and 
an  qectment  is  maintainable  by  him  to  obtain  the  possession,  JemM 
V.  Ck}taey,  1  Sound.  112,  (1  Lev.  170,  1  Sid.  223,  261,  344,  T. 
Baym.  135,  158,  1  KebL  784,  915,  2  KM  20,  184,  270,  295,  S.  C.) 
In  Pmkhurst  y.  Smithy  WiUeSj  340,  this  case  was  doubted,  but  in 
HoMsdy.  Gowthaiie,  JVilles,  506,  507,  it  was  held  to  be  law. 

Powers  of  entry  may  also  be  limited  by  way  <^use;  bb  where  a  ^"""^J^JJ^^ 
rent  charge  is  granted,  and  a  fine  is  levied  to  the  use  that  if  the  rent  «»7oriHe. 
be  in  arrear,  &c,  it  shall  be  lawful  for  the  grantee  to  enter  into  the 
lands  and  retfdn  until  he  be  satisfied  of  the  rent  behind ;  here  also 
tbe  grantee  of  the  rent  to  which  such  a  power  is  attached  has  a  right 
of  making  a  lease  for  years  so  as  to  try  his  title  in  ejectment.  Haver" 
giUy.Hare^  2  Cro.  510,  (8  Bulstr.  250;  Poph.  (Add.)  126,  147; 
8  BolL  12;  1  BoU.  Mr.  846,  Estate  (5)  pL  6;  2  BM.  Abr.  48, 
Gfmmts{N)pLS;  799,  800,  Uses{U)  (X) pL  \.  S.  C.) 

But  these  clauses  of  special  re-entry,  and  powers  of  entry  by  way  condioonrf 
of  OMy  must  be  distinguished  carefully  from  conditions  to  defeat  the 
estate;  neither  must  conditions  be  confounded  with  limitations  de- 
pending on  conditional  events.  In  the  case  of  a  limitation,  (as  when 
land  is  granted  to  a  man  while  he  continues  unmarried,)  the  estate 
determines  as  soon  as  the  contingency  happens,  without  any  act  to 
be  done  by  him  who  is  next  in  expectancy.  But  when  an  estate  is, 
atrietly  speaking,  upon  condition  m  ikedy  (as  if  granted  expressly 
tjpon  condition  or  so  thatj  or  provided  the  grantee  continues  unmar- 
ried,) the  law  permits  it  to  endure  beyond  the  time  when  the  contin- 
gency happens,  unless  the  grantor  or  his  heirs  or  assigns  take 
advantage  of  the  breach  of  condition.  2  BlacksL  Comm.  155. 

As  any  imaginable  event  may  be  made  the  subject  of  a  condition,  mmx 
tbe  variety  of  conditions  is  infinite;  but  the  common  law  has  esta-  E^"*^'*"'*'^ 
Uiahed  several  principles  respecting  their  qualities  and  consequences 
which  may  be  classed  luider  the  following  maxims,  viz :- — 1,  condi- 
tions must  be  legal ;  2,  possible;  3,  consistent  with  the  estate;  4, 
created  with  the  estate;  5,  by  deed,  &c. ;  6,  by  sufficient  words ;  7, 
must  defeat  the  whole  estate ;  8^  cannot  be  reserved  to  a  stranger ; 
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with  the* 


9,  he  that  entereth  is  in  of  the  formfir  estate ;  10,  condjlioai 
awignaMe;  11,  are  not  apportioiiable. 

The  first  three  are  general  requisites  of  the  mi(fKi  maUBr  of  Ik 
condition, — the  4th  relates  to  the  time  of  its  creation^ — Ibsr  6th,  fld^ 
7th  and  8th,  to  the  nuxk  of  its  creation ;  and  the  lasl  thne  to  iti 
effect  when  legally  created. 
As  to  the  snbject-matter  of  the  condition, — 

1.  coaAttoM       1st  Maxim.  Conditions  must  be  legaL    Thus,  if  a  eoodilMi  b 

"""^  to  defeat  the  estate,  unless  the  lessee  commit  murder,  it  is  Toii;  i 

BlacksL  Comm.  157 ;  and  see  generally  as  to  conditaoBs  in  icilaiBi 
of  marriage  and  other  conditions,  2  Cruis.  Dig.  TUL  XIIL  &  1; 
Bac.  Abr.  CkmdMons  (D.  K.  L.  M.  N.)  CraiXNy.  C(mdiiim{Ik) 

%  poiribie.  ^  Maxim.  Conditions  must  be  poesiUe.  A  eonditioii  lo  drfU 
the  estate,  unless  the  lessee  go  from  Limdon  to  J2omi  in  tkne  humk 
is  void,  UML  So,  it  is  said  by  Admrtij  J^  that  concKtioBs  maitiil 
be  unreasonable,  2  Duntf.  ^  E.  187,  138. 

3,  oofMMoit       3d  Maxim.  Conditions  must  be  consistent  with  (or,  not 
to)  the  nature  of  the  estate  to  which  they  are  annexed.    A 
that  the  lessee  shall  not  take  the  profits  is  TCHd. 

A  condition  annexed  a  grant  in  fee  not  to  alien,  or  to  a  gmt  ^ 
fee-tail  not  to  bar  the  entail  is  void.  Such  roles  are  napssBlli 
prevent  perpetuities;  but  short  of  that  restiietion,  tibe  partisstsi 
contract  may  model  it  in  what  manner  Uiey  pleaae,  and  deprive  iki 
estate  of  many  of  its  legal  incidents ;  Doe  v.  Carter^  8  Durnfi  ^  RO* 
Conditions,  in  restraint  of  alienation  by  a  lessee,  are  legal ;  as  iW 
the  lessee  shall  not  assign  or  suUet  Where  a  lease  was  made  to  Ai 
lessee  and  his  executorsy  with  a  clause  restraining  the  nssignwwntty 
the  executors,  the  legality  of  the  condition  was  doabted,  beeanss  Ai 
restriction  might  be  considered  repugnant  to  the  original  graat,  ittif 
much  as  alienation  was  necessary  for  the  purpose  of  exeentiag  ^ 
trust  of  the  executorship.  Doe  v.  Skeggt  cited  3  Dunrf.  ^  E.\tkwk 
428,  ^c;  6£)ttn{^.  ^£.  686;  8  Dtmi^  4*  £.  59;  1  DrntfjIL  \9I^K 
(20.)  But  it  seems  to  follow  firom  the  authorities  wiiieh 
presently  be  mentioned,  that  an  assignment  by  a  psnonal 
tive  may  be  restrained.  Where  an  agreement  for  a  leaso  toesieef  iii 
executors  and  aesigns  was  made^  8uli)eet  to  the  praviaoes  In  a  hm0 
lease,  one  of  which  was,  that  the  lettee  or  his  ttoentort  siwdd  «* 
assign  without  licence,  and  an  assi^ee  of  the  agreement  by  way  ii 
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Ig^fB  aoi^Iit  for  %  specific  perfermanee  of  the  agreement,  kis 
WW  dkmieied,  end  it  warn  hM  that  the  provko  net  to  aasign  was 
wpi^gMiif  to  the  kabemdwm  to  the  ^aaeigB%'*  whidk  shoald  be 
MTiteod  to  ha  each  aasigBa  as  the  loano  might  hiwf ully  have,  fis*, 
pw  with  licence ;  fFeetteratfr.  GfeflTtf^r,  18  Fee.  ^^  80a  Jt///-^^^ 

Btisa  of  re-entry  on  the  tenai^t^s  committing  any  act  of  hank*  ^ 
ey  whereon  a  commissioii  shall  issne^  is  good»  Jtoe  t.  CkdUergj  8 
^flfE.  18S;bnt  aprovisothatnterm«kaiMiio<fejeuedfandera 
mianon  of  hankrupt,  would  be  repugnant  to  an  absolute  grant  of 
tam^  and  tlNcdbre  bad,  JOitL  189^  140,  per  BuUer^  J.  It  is 
psisiif  tar  the  landlord  by  express  stipulation  to  prevent  the 
fee  passing  to  the  assigneea  of  an  insdivent  debtor,  or  to  any 
r  daseriptioB  of  aaagneea  in  Ikw,  13  Vm.  512,  and  see  Doe  t, 
aa,  8  ManL  ^  S.  B5A. 

i  eoBiditioii  that  the  lessee^  his  ezecutora  and  assigns  shall  con* 
aUy  dwell  upon  the  premise^  is  good;  Odchtkf^ecaeef  1  /)yi0r, 

k 

I  man,  befon  the  statute  of  Quia  Emjdoree  Terrarumj  might 
I  made  a  fiBoffment  in  ice  and  restndned  the  alienation  of  his 
ml  hy  conditieB,  because  the  lord  had  a  possibility  of  reverter ; 
eo  il  is  in  the  king'a  case  at  tiiis  day,  because  he  may  reserve  a 
IN  to  himself;  Co.  UUL  828  a;  Knighee  eaee^  4  CSs.  56. 
m  to  the  lisie  of  the  creation  of  conditions ; — 

th  Maxim.  A  condition  must  be  created  with  the  estate  to  which  4,  created 
anncjced,  as  indeed  follows  from  the  definition.  But  it  is  said  it  ute.  *  ^ 
'  be  by  a  aeoond  contemporaneous  deed,  part  of  the  same  trans^ 
m.  A  doubt  too  hae  been  vused  as  to  leases  for  years,  whether  the 
Blion  may  not  be  made  afterwards ;  but  in  both  of  these  eases  it 
dd  seem  that  the  provifliiHi  is  more  properly  called  a  defeasance ; 
IMe  tf  Laneaitei^e  caae,  2  BicL  IL  8  BoL  ParL  61,  died  8 
^  Dig.  8;  1  Presi.  Shqxp.  ToueksL  186;  Gr#ii  v.  Siankope,  8 
454;  1  BM.  Abr.  414,  Condition  (S;)  per  Saundersy  in  Powell  v. 
feei,  2  SaumL  48  &. ;  qua  inamUMenH  ftwuJt  inesee  videntur^  Co. 
L8B6&;  Com.  Dig.  Defeasance  {A.) 

m  to  ihe  mode  or  instrument  by  which  conditions  might  be  created, 
Msa 

Ih  Mtmm^  that  conditions  must  be  created  by  deed,  at  least  as  5,  ^^  ^^^ 
MhcMsr;  and  now  in  all  cases  since  the  statute  of  frauds,  89  ^^' 
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Car.  11.  Eng.  c.  8,  §.1,  (7  fVUL  HI.  Ir.  e.  12,  $.  1,)'  it  mot  be  by 
writing  s^^ned;  (but  this  it  should  seem  does  not  apply  to .  leases  st 
will,  or  to  leases  for  three  years  at  two-thirds  of  the  yaarly  Talue,) 
LUtL  §§.  825,  365;  Co.  lAtO.  225;  Wwrrm  r.  Lu,  2  l)ysr,  187; 
PresL  Shq^p.  TpuchiL  120,  121,  S97|  1  BoK.  Mr.  418,  GmiWRS 
<0) ;  Com.  Dig.  QmdUkm  {A.  I.) ;  1  Bro.  Abr.  152  a^  CamHaou, 
pL  87;  2  Bro.  Abr.  MmHrans,  plL  99,  185,  170« 

Next  BB  to  the  farm  of  the  condition,  or  the  terms  in  wliieh  it 
must  be  created  : — 
€L  oonditioiu       6th  Maxim.  Conditions  must  be  created  by  sufficient  and  expnm 
suiBdent       words ;  therefore,  where  a  man  made  a  lease  with  cooaumtM  ami  eoih 

wonicy  are 

^^^JIjS^*  diUons  of  re-entry  for  non-perfinrmance,  and  then  derised  to  the  knee 

J^i"!^  ^  for  years  after  the  first  years  expired,  under  the  same  coeenaalf  as  is 

the  first  lease,  it  was  held  that  the  second  term  .  waa  not  aubjeet  to 

the  conditions:   Michell  r.  DmUomj   Owa^  54,  91,  (2  £10011.83, 

GmddA.  74;  Godb.  99;  1  Anders.  179;  S.C.) 

It  was  an  opinion  prevailing  at  common  law,  that  conditions  wen 
against  common  right.  So  fiu*  was  this  carried,  that  they  at  k^th 
came  to  be  denounced  as  things  ^odious  in  the  law,'  and  many  other 
opprobrious  epithets  were  affixed  to  them.  This  probably  amee  finom 
the  consideration  of  the  other  maxims ;  for,  certainly,  as  a  conditaoD 
goes  in  destruction  of  the  estate,  it  is  right  that  the  party,  who  wishes  to 
take  advantage  of  the  breach  of  it,  should  not  resume  the  posseswm 
except  in  the  precise  cases  provided  for,  and  upon  proof  that  the  event 
contemplated  has  occurred.  Conditions^  therefore,  are  to  be  taken 
strictly ;  and  if  they  be  insensible  they  irill  be  rejected  altogetheri 
Moody  V.  Garwm,  F.  Moor.  848;  (1  IZo.  880,  867,  I  Bo.  Abr. 410, 
Condition  {H)  plL  2jS;S  Bulstr.  158;  2  CIro.  890.  &  C.)  as,  m  that 
case,nvhere  the  proviso  was,  ^^  if  the  rent  be  in  arrear  forty  days,  ii 
shall  be  lawful  to  restrain,''  (not  distrain,  &c*,)  ^^and,  if  there  be 
not  sufficient  thereon,  to  re-enter,''  not  saying  that  any  person  migiit  . 
re-enter. 

So,  where  the  lessee  covenanted  to  pay  rent,  and. entered  into 
several  other  covenants;  and  it  was  provided,  that  if  the  rent  jren 
in  arrear,  or  if  all  or  any  of  the  covenants  ^^hereinafter"  contained 
on  the  part  of  the  lessee  should  be  broken,  the  lessor  might  re-enter; 
and  there  were  no  covenants  on  the  part  of  the  lessee  after  the  p^^* 
viso.:  it  was  held  that  the.  condition  was  (so  far)  nugatory ;  beeaoss 
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ha  court  eould  not  intend  that  the  parties  might  not  haye  had  in 
fimw  to  insert  some  covenants  after  the  proviso,  and  they  therefore 
ould  not  be  so  fully  satisfied  of  the  parties'  intention  as  to  find  it 
Moessary  to  reject  the  wocd  *^  hereinafter/'  Doe  v.  Godwin^  4  MomL 
Y  SL  265 ;  Lord  EUaibaraughf  however,  entertained  some  dodbts,  on 
iMMtmctioH  of  the  whole  deed  taken  together. 

Where  ihe  condition  was  ^<  to  insure  and  keep  insured  a  given 
mm  of  money  upon  the  premises  during  die  term  in  some  sufficient 
Ace,'*  Lord  EttenboraugA  thought  that  by  a  reasonable  intendment 
he  insurance  was  to  be  agidnst  fitt^  and  in  an  office  when  policies 
igamsf  fire  ate  wuaUy  ^ffededy  and  therefore  held  the  condition  not 
mid  for  uncertainty,  Doe  v.  SkewtHf  3  Caimpb.  134. 

h  4be  earlier  cases  it  wte  said  tiiat  the  words  should  move  from  But  not 


Am  leaser;  but  now  any  words  if  they  amount  to  giving  a  tide  of  re-  intentioiM  or 
Mry,  or  are  words  pf  condition,  will  be  good,  diough  they  seem  to 
meve  from  the  lessee,  and  in  whatever  form  they  are  expressed  they 
my  operate  either  as  a  condition  or  a  covevant,  or  both»  if  such 
appear  to  be  the  intention  of  the  parties;  1  D^^  B  €LpL\\  Brown- 
mgr.  BestoMf  I  Phwd.  138 ;  Thomas  v.  fl'ard,  1  Giro.  202,  (1  Leo99. 
SK,  &  C ;)  Emrl  itf  Pembroke  v.  Berkley^  1  Cro.  385,  (560,  F. 
Moor.  706,  2  Anders.  20,  Paph.  116,  Gouldsb.  130,  5  Co.  76,  Jenk. 
1(W,  S.  C;)  Lord  Cromwd^s  case^  2  Co.  71  b.  72 ;  Hayward  v.  Rdcher^ 
W.Jo.  169,  Pabn.  523.  Com.  Dig.  QmdMm  (A.  2.)  The  antique  rules 
^  etmstmction  are  now  gradually  abolescent,  and  the  question  is 
Kiqpereeptibly  coming  to  thig,  whether  in  each  partictdar  case,  die 
Ineise  event  which  was  foreseen  by  the  parties,  and  upon  which  die 
boBsacy  was  determinable,  has  happened.  In  die  king's  leases  for 
^esrs,  it  is  said,  that  all  executory  considerations  operate  as  limita« 
Hon%  as  if  the  lessee  agree  to  build,  de  novo^  the  premises  within  a 
fmif  and  to  leave  them  so  repaired,  these  words  being  executory, 
iterate  as  a  limitation  of  the  estate,  because  the  long  can  have  no 
Miequate  remedy  by  action,  Sawi^  v.  Easi^  lamt^  74^  103,  (I  JSo. 
ttr.  411,  CkmdiHon  K.  ja.4,  2  Ro.  Abr.  200,  Prerogathe  M.  pi.  8, 
XC.) 

The  construction  of  conditions  may  be  considered  under  two  heads ;  roiutructfb» 
Knt,  ttfhal  aeiSf  secondly, .  tahat  persons;  are  widiin  die  condition,  so  ^         °^ 
it4o  create  a  forfeiture. 
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conditkmt         FiTst,  fohot  ocU. — ^If  A  Condition  be  that  the  lessee  shall  not  asBiinr 

agaiiift  aUen.  ,  ^ 

JiSten?*"    during  his  life,  a  devise  is  a  breach  of  the  condition ;  Parry  v,  Har^ 
berty  I  lyyer.  45&  (4  Leon.  5.  S.  C.)     So  if  it  be  that  he  shall  nofl 
alien,  Knight  v.  Mory^  1   Cro.  60,  ( 1   Dyer^  45  6.,  in  marg.  S.  C) 
So  if  it  be  that  he  shall  not  deoiise  for  more  than  from  year  Uh 
year,  Berry  v,   Taunton,  1  Cro.  331,   (330;  Poph.    106;  GauUA 
184,  Owen,  15 ;   1  Dyer,  45  &.,  in  mor^.  S.  C)but  where  the  lessee, 
under  condition   not  to  assign,   devised  his  term  to  his  son  and 
wife,  and  made  tliem  his  executors,   as   they  took  as  executors,  it 
was  no  breach  ;  lA)rd  Windsor  v.  Burry,  1  Dyer,  45  a.,  in  warg^ 
(F.  Moor,  351,  S.  C.  cited  in  Fannel  v.  Fen\)  and  yet  ithasbeea 
said  that  a  devise  to  an  executor,  in  such  case,  who  enters  generally^ 
(the  testator  not  being  indebted  to  any,)  is  a  forfeiture,  Dumper 
v.  Syms,  1  Oo.  815,  (1  Bo.  Abr.  429,  CondiUon  F.  pL  2,  S.  C) 
A  condition,   that   the   lessee   shall  not  alien  to  any   except  bii 
cliildren,  is  not  broken  by  a  devise  of  part  to  his  son  cjfier  the  duA. 
qf  his  wife,  for  it  seems  no  estate  is  given  to  the  wife  by  implicatioDi 
but  if  there  were,  it  should  be  a  breach,  although  the  executor  never 
assented  thereto ;  Horton  v.  Norton,  2  Cro.  74,  ( 1  Dyer,  6  b.  pLK 
in  marg.  1  Bo.  Abr.  428,  Condition  V.  jM.  1,  2,  3,  S.  C.)     However,  | 
the  very  reverse  of  this  doctrine  was  upheld  in  subsequent  cases ;  io  i 
one  it  was  said,  if  lessee  for  years  do  covenant  with  the  lessor  not  tn  \ 
assign  over  his  term,  and  do  afterwards  devise  the  term  to  J.  S,  thii  i 
is  not  a  breach  of  the  covenant,  ^^  for  a  devise  is  not  a  lease,'*  (a  verjf 
unnecessary  remark,)  Fox  v.  Suxam,  StyL  482;  and  in  later  cases 
this  was  allowed  for  law;  Doe  v.  Bevan,  3  Maul.  &  S.  361 ;  Cni»^ 
V.  Bugby,  3  Wils.  236,  (2  W.  BlacksL  766,  S.  C. ;)  but  as  the  earlier 
cases,  for  which  there  is  more  reason,  were  not  considered,  these 
authorities  cannot  well  be  relied  on.    See  the  manner  in  which  these 
authorities  are  stated,  Cliamb.  Land.  &  Ten.  741. 

By  an  aKign.  Where  the  condition  in  a  lease  of  two  mills  was,  that  if  the  leoflS 
should  demise  the  mills  or  any  of  them,  the  lessor  might  enter  \al» 
the  said  mills ;  by  the  alienation  of  a  part,  the  whole  was  held  to  he 
forfeited;  The  Abbot  of  St.  Alban's  case,  M.  38  Edw.  III.  SSin 
34  a. 

Where  die  condition  was  that  the  lessee,  his  executors,  or  admi* 
nistrators  should  not  fe^  set,  or  demise  tlie  premises  or  any  pill 
thereof  to  any  person  or  persons  whomsoever,  for  all  or  any  part  d 
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the  term  thereby  demised,  wit)iout  eonsent  of  the  lesa^rs,  this  was 
held  to  restrain  assignment ;  so  that  the  tenant  could  not  make  tide 
to  a  purchaser  without  the  landlord ;  Greenawap  v.  Adamsj  13  Ves. 
395.  That  case  has  been  cited  {CAamb.  Land.  &  Ten.  743,)  to  show 
that  ^^a  covenant  against  underleases  will  restrain  assignments" 
but  the  case  is  as  above,  and  Sir  WUliam  Grant  only  said,  <<It 
u)aM  be  very  strange  if  the  landlord  meant  to  restrain  underletting^ 
that  he  should  not  moan  to  forbid  the  tenant  to  part  with  the  whole 
interest.  Clearly,  both  according  to  the  letter  and  the  spirit,  thi^ 
covenant  did  restrain  assignment  without  licence." 

Where  the  lessee  covenanted  that  lie,  his  executors,  adminivtnMi^ 
tors  or  assigns  would  not  assign  the  indenture  or  his  or  their  interest 
therein,  or  assign. the  premises  to  any  person  whatsoever  without 
consent  in  writing  of  the  lessor,  and  the  proviso  of  re-entry  was,  in 
case  the  lessee,  his  administrators  or  assigns,  should  part  with  hie  or 
their  interest  in  the  prendsesj  or  any  part  thereof,  contrary  to  his 
covenant,  (not,  part  with  the  indenture^)  and  the  lessee  deposited  the 
lease  as  a  security  for  money  borrowed,  this  was  considered  not  to 
be  a  breach  of  the  condition ;  Doe  v.  Bevan,  3  Maul.  §*  S.  353 :  as 
to  deposits  of  title  deeds  creating  a  forfeiture,  see  Russell  v.  Russell^ 
1  JV.  Bro.  269 ;  Hawkins  v.  Ramsljottotn,  1  Priccj  138. 

Assignments  in  law,  or  by  act  of  law,  are  not,  in  general,  breaches  bj  astifn. 
of  a  general  condition  against  alienation ;  1st,  as  to  assignments  by  "'*^^'*^* 
execution  at  law. 

Lease  for  years  on  condition  that  t)ie  lessee  should  not  asogn  it  underwent 
over.  He  acknowledged  a  statute;  and  the  term  was  extended^  ^^^ 
this  was  said  to  be  a  breach  of  condition,  Leonard's  case^  1  Dyer^  6  a* 
in  marg.  But  that  doctrine  was  afterwards  questioned,  Moore  y, 
Farrandj  post.^  Largess  case^  and  Crusoe  v.  Bugby^  ub.  supr.y  and 
finally  overruled,  for  where  a  lessee,  under  condition  not  to  let^ 
set,  assign,  transfer,  make  over,  barter,  exchange,  or  otherwise  part 
with  the  indenture,  or  the  landsj  or  any  part  thereof,  to  any  person  or 
persons  whomsoever,  for  all  or  any  part  of  the  term,  gave  a  warrant 
of  attorney  to  confess  judgment  for.  a  just  debt,  on  which  the  lease 
was  taken  in  execution  and  sold,  it  was  held  no  forfeiture  of  the 
lease,  Doe  v.  Carter^  8  Dwn]f.  Sf  K  57.  Lawrence^  J.,  however,  there 
said,  ^  If  it  had  been  stated  that  the  warrant  of  attorney  was  given 
^sfbr  die  expvesB  purpose  of  having  the  term  taken,  from  the  tenant,  it 
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would  have  been  a  forfeiture  of  the  lease/    Aud^  aooordmgly,  on  i 
second  ejectment,  the  additional  facts  having  been  fcmnd,  that  the 
warrant  of  attorney  was  executed  for  tlie  express  purpose  of  gettiiy 
possession  of  the  lease,  and  that  the  tenant  concurred  in  that  inten- 
tion, the  sale  by  the  sheriff  was  held  to  be  a  breach  of  the  conditioo, 
Dot  V.  CarkT^  8  Dwmf.  ^  E.  300.    And  where  a  conditional  Asi* 
taltuxiiy  in  a  will  of  a  tenant  right  in  a  fiurm  held  by  leas^  was  to  A. 
Imtnotio  diapoK.  of  or  «eff  t^  but  if  be  refused  to  keep  it  in  hk  owa 
possession,  then  to  J. — and  ^.,  having  borrowed  money,  left  tht 
title  deeds  with  his  creditor  as  a  security,  and  confessed  ft  judgBMat 
to  secure  the  money,  and  the  creditor  having  issued  ^^fK^utiftiii  the 
stieriff  sold  and  assigned  tlie  lease  to  the  defendants,  it  was  heU 
that  this  determined  the  interest ;  and  that  there  need  not  be  fruJ 
in  the  transaction ;  it  is  enough  if  there  be  a  ipanifest  intentioe  lo 
depart  with  the  estate,  followed  by  acts  to  that  end,  which,  if  ^ 
produced  immediately  by  the  procurement  of  the  party,  may  yet  ke 
said  to  be  done  with  his  assent  Doe  y.  Hawkej  2  Eaat.  48L 
iMounSiiik.      Other  assignments  in  law,  as  bankruptcy,  &&,  which  pass  i»  «► 
'*'*'^'         vitumj  must  also  be  specially  provided  against,  for  they  wiU  not  k 
included  in  a  condition  agiunst  assignment  generally,  see  PAijp(tf>'* 
Hoare^  Ambl.  480,  (2  Atk.  219,  S.  C.\)  Garwgy.   Warner^  TV*  li 
Abr.  85,  Creditor,  (R.)  pi.  9,  (2  Eg.  Cos.   Abr.  100,  pLSyS.  Cl)  |) 
and   jRoe  v.  Gailiers  and  Doe  v.  Carter,  died  wpr. ;    but  nmler  > 
limitation  in  a  will  of  an  annuity  to  B.  with  a  restriction  that  k  If 
should  not  alienate  it,  and  if  he  did,  it  should  cease  and  detenoiD^  li 
B.  having  become  bankrupt,  the  assignment  by  the  commissioif'i  |^ 
c^the  annuity,  with  his  other  effects,  to  the  assignees,  was  belli  ^ 
determine  the  annuity,    Dommett  v.  Bedford,  6  Dwntf^  ^  i^  684* 
vmtdibtor'     ^  wherc  there  was  a  bequest  of  an  annuity,  with  a  conditioB  ^ 
eease  if  the  legatee  should  at  any  time  sign  or  execute  any  lastrf 
nient  or  writing  in  which  he  should  contract  or  agree  to  sdl,  sfn{>> 
charge,  or  dispose  of,  &c.,  such  annuity,   or  whereby  be  iSdxsA 
authorize  or  empower  any  person  to  receive  such  aBnmty,  it  wi* 
held  that  the  condition  was  broken  by  taking  the   benefit  efi^ 
insolvent  act,  Sket  v.  Hak,   IS  Ve^  jtau  4M ;   and  tUa  dscsaii 
seems  equally  applicable  to  the  case  of  a  condition  in   ft  kaitf 
for  Sir    Vmtiam  Grcmt  says,    <^  This  differs  from,  the  case  of  As 
baidorapl.    The  bankrupt  had  not  done  any  thing.    Thm  inssiM^ 
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debtor  was  not  in  a  aitoation  (o  be  compeUed  to  part  witb  ibis 
annaity.  He  nugbt  bave  enjoyed  it  for  bia  life.^  The  mgamg  tbe 
peiitioD  and  aobedale  af^iear  to  me  to  be  olear  acta.  At  to  tbe  inten- 
tioD,  there  ean  be  no  doubt." 

Anent  and  intention,  tbereforei  appear  to  be  the  tma  criterions 
m  M  tbeae  eases,  whether  an  assignment  in  law  is  er  is  not  within  a 
general  eoaditian  against  idienation  or  ass^fanent;  indeed  there  ean 
be  little  doobt  but  that  a  volontary  er  conoerted  bankraptcy  waM, 
be  eimsideyed  in  the  same  light  as  the  eases  6f  the  iaisdhrent  debtor, 
and  of  the  exeention* 

Bnt  where  fai  a  lease  die  Umiiatum  was  for  21  years  if  the  leasee 
and  bis  exeeutora  shoald  so  long  eontinue  to  held  and  oeonpy  Ae 
premises,  and  not  let,  set,  or  asrign  over  tbe  lease  or  the  premises,  and 
die  lessee  beeame  bankropt,  and  his  asi^nees,  having  posseaaid  tbem^ 
aslves  of  the  premises,  sold  the  lease;  k  was  held  that  th#  condition 
favring  been  amexed  to  tbe  limitation,  and  tbt  events  having  hap- 
pened, the  lease  was  at  end,  and  that  the  quesUon  of  an  ass%nmsnt 
m  umimnf  as  in  easts  of  forfeiture^  did  net  arise.  Doe  v.  CfarA^  8 

Where  there  was  a  lease  for  years  to  a  baron  and  feme,  with  a  Byiiurrii«e; 
proviso  that  \£  the  possession  should  oome  into  other  hands  than  the 
baron  and  feme  and  their  issue,  that  the  lord  might  tender  100^  and 
enter ;  the  baron  died,  the  feme  married  again,  the  lord  tendered 
loot  and  entered ;  it  was  doubted  if  this  were  a  forfeiture  during  the 
V{^«  tife ;  becanse  during  her  life  die  husband  is  possessed  in  right 
rf  his  wife ;  and  by  two  juc^es  agaimt  one,  it  is  a  forfeiture  in  that 
Ctte,  for  it  is  tbe  act  of  the  feme :  and  it  was  admitted  by  all  to  be 
KS  if  the  wife  bad  died  before  the  second  husband ;  Antm.  1  Dyer^ 
1a^  pLbin  marg.  {F.  Moor,  dl  pL  71,  5,  C,  and  see,  tWdL  11  pi. 
40.)    See  also,  Amm.  1  Dyer.  6,  a,  ^  1. 

In  these  respects,  it^appears,  equity  will  fellow  the  law,  WeMxtM 
V.  Geering^  12  Ves.  jun.  512. 

It  seems  that  li  condition  i^ainst  felony  or  treason  will  enable  bj  attainder, 
dm  grantor  to  re-enter  for  the  breach,  even  against  tbe  crown,  for 
ids  title  is  prior ;  and  it  also  seems  that  an  attainder  for  treason  or 
Mony^  or  oudawry  in  in  a  oivU  suity  are  breaches  of  a  gmeral  con- 
fitien  not  to  alien ;  Earl  ^  Anmdets  casCy  9Dger.S44ty  {j€9ik.24/2j 


326  EJECTMENT.  Book  I] 

S.  C.)  But  see,  8  Dyer.  344,  pL  59y  in  marg.y  W.  Jo.  20  &  80,  iiez 
y.  Bobinsonj  JVightw.  386,  and  Shepp.  Touchst.  129. 
Bj  under.kc  Where  a  limitation  in  a  will  was,  that  if  any,  of  tlie  devisees  shooM 
before  a  certain  period  go  about  to  sell  his  part,  he  should  for  erer 
lose  the  same :  and  one  of  them  before  the  end  of  that  time  kaaed  his 
part  for  60  years,  and  so  from  60  years  to  60  years,  until  240  yem 
ended,  this  was  held  a  sale  within  the  intent  of  the  will,  Idxtgitoat^ 
S  Leofiu  182,  and  2  Lexm.  82.  But  where  the  condition  of  a  lesse  for 
21  years  was,  that  the  lessee  or  his  executors  should  notat any  timeor 
times  during  the  demise,  assign,  transfer,  or  set  over,  or  otherwiie 
do  or  put  away  the  indenture  of  demise,  or  the  premises  therebj 
demised  or  any  part  thereof,  to  any  person  €x  persons  whomsoever; 
«and  the  lessee  demised  the  premises  for  14  years,  this  was  held  to  be 
no  breach  of  the  condition,  Crusoe  v.  Bugby^  2.  W.  BlacisL  766,  (^ 
fVils.  234,  S.  C.)  and  see  Kinnerdey  v.  Orpsj  1  DougL  57.  ha 
case  where  the  words  were,  ^^  shall  not  let,  set,  or  assign  ocffy^ 
underletting  was  held  clearly  to  be  a  forfeiture ;  Roe  v.  JbrrinMt  ^ 
Durrf^  ^  E.  425.  So,  where  the  proviso  in  a  lease  for  23  yean  was 
not  to  assign  or  otherwise  part  with  the  indenture  of  lease,  or  tk 
premises  thereby  demised,  or  any  part  thereof  for  the  whole  or  any 
])art  of  the  term,  and  the  lessee  entered  into  an  agreement  to  gnot 
a  lease  of  the  premises  for  the  residue  of  tlie  term,  reserving  a  fe^ 
days,  under  which  possession  was  given,  held  that  the  condition  ^ 
broken,  Doe  v.  Worslep,  1  Campb.  20.  But  where  in  a  lease  of  * 
coffee  house  the  condition  was  not  to  grant  any  underlease,  or  leases 
for  any  term  or  terms  whatsoever,  or  let,  assign,  transfer,  or  f^ 
over,  or  otherwise  part  with  the  premises  or  tlie  interest,  or  any  pu^ 
thereof,  without  licence,  &c.,  it  was  held  that  the  letting  of  lodgiDp 
was  not  a  breach ;  Lord  EUenborough  saying,  ^^  The  covenant  eao 
only  extend  to  such  underletting  as  a  licence  might  be  expected  ^ 
be  applied  for,  and  who  ever  heard  of  a  licence  from  a  landlord  to 
take  in  a  lodger  ?**    Doe  v.  Laming j  4  Campb.  77. 

Where  the  lease  contained  a  proviso  for  re-entry  in  case  the  d^ 
fendant,  his  executors,  or  administratora  should  demise,  lease,  gno^ 
or  let  the  premises,  or  any  part  or  parcel  there<^,  or  assign,  toi 
for  all  or  any  part  of  the  term,  and  the  defendant  agreed  with  a  penos 
that  he  should  have  the  use  of  part  of  the  house,  exclusively  of  the  defofc-  | 
dant's  fisunily,  and  the  use  of  the  other  part  and  the  garden  jointly 
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h  the  defendnnt's  family,  which  he  should  deliver  up  on  getting 
ee  months  notice,  and  they  agreed  to  enter  into  partnership  and 
ide  the  profits  and  the  produce  of  the  garden,  such  letting  was 
Id  a  breach  of  the  condition,  for  it  was  a  parting  with  the  exclu- 
e  possession  of  part,  and  whether  gratuitously  or  for  rent  reserved, 
s  immaterial  to  the  landlord,  Boe  v.  Saki^  1  Maul  tf  S.  297. 
Acts  merely  preparatory  to  letting  will  not  amount  to  a  f^feiture;' 
18  where  the  terms  were,  not  to  let,  set,  or  assign  over  the  pre* 
ses  without  giving  secarity  to  the  landlord  for  payment  of  the 
It  and  performance  of  the  covenants,  and  the  tenant  advertised  the 
m  to  be  let  for  a  sheep-walk,  this  would  not  work  a  forfeiture, 
1  therefore,  was  no  ground  for  refusing  relief  (for  a  specific  per- 
manoe)  in  equity,  though  it  was  made  the  ground  for  imposing 
ms,  GourUty  v.  Duke  of  Somerset,  1  Ves.  Ijf  B.  68. 
Where  there  is  a  right  of  entry  given  for  an  assigning  or  under-- 
ling,  if  a  person  is  found  in  the  premises,  appearing  as  the  tenant, 
s  primd  facie  evidence  of  an  underletting  sufficient  to  call  upon 
)  defendant  to  show  in  what  character  such  person  was  in  posses- 
D,  as  tenant,  or  as   servant  to  the  lessee.  Doe  v.  Bicharby,  5 
!p«  4. 

A.  demurrer  will  lie  to  a  bill  in  equity  to  discover  a  forfeiture 
nmitted,  as  by  marriage,  Moimina  v.  MonninSy  2  Bep.  in  Chanc. 
i  (1  Eg.  Cos.  Abr.  77,  pL  10,  &  C ;)  or  the  defendant  may  plead ; 
where  a  bill  was  to  discover  if  the  plaintiff  had  not  assigned  over 
lease,  and  the  defendant  pleaded  that  there  was  a  proviso  in  the 
lie,  that  in  case  he  assigned  over  the  lease  should  be  void ;  Fane  v* 
(fee,  1  Eg.  Cos.  Abr.  17 j  pL  15 ;  but  if  the  bill  expressly  waive  the 
rfeiture,  it  will  be  sustainable,  for  then,  if  an  action  were  brought, 

_  « 

[oity  would  grant  an  injunction.   Lord   Uabridge  v.  Stavekmdf 

Ves.  Sen.  56. 

If  the  lease  be  on  condition  that  the  lessee  shall^not  alien  his  whmthc 

rm  to  «7.  S.;  and  he  aliens  to  B.  B.  who  aliens  to  J.  S.  it  should  ipedaL 

em  the  condition  is  not  broken.  Anon.  1  Dyer.  45  a,  jijl  ( 1,)  but  qu* 

<w,  if  the  alienation  to  B.  B.  had  been  by  collusion,  or  with  intent 

ftthe  should  alien  to  J^.  &?  and  see  Cumin  y.  Bichardsonj  1  Bo* 

kr.  429,  Conditiony  V.  pL  4. 

Condition  that  the  lessee  ahall  not  assign  except  to  the  lessor,  and, 

he  will  not  have  it,  th^i  to  none  exc^t  liis  mother  or  his  son ;  an 
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aaBignment  to  the  mother  in  the  first  itmtanee  was  a^fod^ied  a  fiirfti- 
ture,  iSts^fMOfi  v.  TiUereUj  1  Ch>.  242,  (1  Ander$.  267,  S.  C.) 

II  a  condition  be  not  l9  do  waste,  negl^nt  and  permianve  waste 
(as  suffering  the  house  to  ikll  for  want  of  repairs,)  seems  to  be  a 
forfeiture^  3  Dyer.  261,  pL  21.  But  if  tlie  waste  be  done  by  s 
stranger,  it  is  no  forfeiture,  Batpook  v.  Lomg^  1  Bo.  Abr^  486^  G»- 
diAm^  \T.)  pL  2,  (1  Cro.  879,  ^.  &  C). 

Where  a  oonditiMi  was  <^  not  to  use,  or  exerdse,  or  perut,  sr 
suffer  to  be' used  or  exercised  on  the  premises,  any  trade  or  hnmm 
whatsoever,''  and  the  lessee  assigned  to  a  schoolmaster  who  kept  • 
school  on  the  premises,  this  was  held  a  breach  of  the  oonditiBa^ 
Doe  V.  KBOmg^  1  Maid.  ^  S.  95. 

Lease  of  a  manor,  proviso  that  the  lessee  shall  not  molest,  vex,  «r 
put  out  any  copyholder  paying  his  duties  and  services,  this  must  b 
understood,  aeomdMni  mbfedam  maieriamf  a  molestation  or  expdaw 
QOttceming  his  copyludd  tenement ;  and  entering  and  healing  At 
oepyhidder,  without  oiKting  him ;  or  disturbing  him  in  other  kA 
are  not  breaches  of  the  oonditioa.  Pen  v.  GUmwr,  1  Qu  421»  {f* 
Moor.  408,  S.  C.) 

Where  there  was  a  lease  for  99  years  to  •A.j  remainder  to  A  A' 
99  years,  remainder  to  C  for  99  years,  with  a  proviso  tbtt  ib 
lessees  inhabit  in  the  house  during  the  whole  term,  this  was  cob* 
strued,  reddendo  singtda  eingtdiBj  that  they  ought  to  inhabit  n«eefiMP4( 
Batcliff  V.  Dudeny,  SfyL  176. 

Where  a  condition  or  conditional  SmUatum^  in  a  will  of  a  U9^ 
right  in  a  farm  held  nnder  lease,  was  to  A.y  but  if  he  refuses  to  dw^ 
there  himself  or  keep  it  in  his  own  possession,  then  to  J.;  A.  ^ 
ing  left  the  &rm  upon  a  sale  under  an  execution  on  a  juAg^ 
entered  upon  a  warrant  of  attorney  given  to  a  creditor  with  iA0 
the  title  deeds  had  been  ]eft  as  a  security  for  his  debt,  it  was  hH 
that  his  quitting  possession  could  not  be  excused  as  a  cmaug  ^ 
dwell  by  oompulwm  of  law,  and  that  the  remainder-man  was  it- 
titled  to  enter;  Doe  v.  Hawkey  2  East  481. 

If  a  man  lea«e  hisland  for  20  years  ^on  condition  llmt  :Ae  U0^ 
shall  rate  the  ditches,  without  saying  how  often,  theie,  sf  be  iik' 
them  once  he  is  excused  for  ever ;  per  JBUzierbert^  E.  9t  San.  fttL 
e,  easels,  I  Bra.  Abr.  151a.,  GMdMsfM,  fL  6. 

Where^aconditiai  vastojaumrewidtoepinsBridsi^l^toiM  «Ma' 
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money  on  the  premiseBy  and  the  tenant  eiFectcd  an  annual  policy,  in 
which  it  was  declared  that  the  policy  should  be  for  such  longer  pcricK], 
as  the  tenant  should  regularly  pay,  and  the  insurance  company 
receive  the  premium,  and  a  space  of  15  days  beyond  the  quarter  days 
was  given  for  payment  of  the  premium,  during  which  time  tlie 
company  was  liable ;  and  there  was  an  interval  during  which  the  insu- 
ranee  was  discontinued,  the  tenant  not  having  paid  the  premium  of 
renewal  for  some  days  after  tlie  15  days  had  expired,  and  the  com- 
pany  then  gave  a  receipt  for  the  premium,  stating  the  insurance  to 
be  from  the  quarter  day  preceding ;  it  was  held  that  by  this  discon- 
tinuance of  the  insurance  the  lease  was  forfeited,  Doe  v.  SfiewiTt^  3 
Ctttiipb.  134. 

Where  a  condition  was  to  insure  and  keep  insured  a  specified  sum 
of  money  on  the  premises,  and  the  lessee  effected  such  an  insurance, 
with  a  memorandum  on  the  policy  rendering  it  voidable,  viz.  that 
in  case  of  the  death  of  the  assured,  the  policy  might  be  continued  to  his 
personal  representative,  provided  an  indorsement  to  that  effect  wera 
made  withia  three  months  after  his  death,  (the  legality  of  whicli  pro- 
viso was  altogether  doubted,  because  the  policy  enures  to  the  perso- 
nal representative ;)  under  the  circumstances,  although  tlio  indorse- 
ment continuing  the  policy  to  personal  representative  was  made  after 
the  expiration  of  three  months  from  the  time  of  the  death  of  the 
lessee,  it  was  held  that  there  was  no  breach  of  the  condition  to  keep 
tlie  premises  insured,  Doe  v.  Laming^  4  Campb,  73. 

2.  The  second  head  under  which  we  shall  consider  the  construction  whatrmonj 
cf  conations  is  this,  what  persons  are  within  the  condition  so  us  to  ?^D?itiun! 
produce  a  forfeiture  ? 

If  a  lease  be  made  to  two  upon  condition  that  they,  nor  either  of  J»i"t  u^m, 
them  shall  alien  any  part  of  the  land,  and  they  make  partition,  and 
one  aliens  his  part,  this  is  a  forfeiture  of  the  whole ;  GostwicVs  case 
1  Cro.  163,  (1  Dyer.  61  a.,  in  marg.  S.  C,)  and  see  Croker  v.  7re- 
friikinj  1  Cro.  35,  (1  Leon.  292,  S.  C.) 

Where  a  lease  is  on  condition  irivincr  a  re-entry  to  the  lessor,  uc\n,cxccu. 

.V  .  11-1.  ^'^  ^''-  ^^ 

without  sajnng,  and  to  his  heirs  or  successors,  the  condition  is  ex-  [f^.^  ""^  ''^ 
tinct  by  the  death  of  the  lessor,  Martin  Dokerai/s  case,  M,  27  Jlen. 
VIU.  14^  15,  ca«e  6;  (1  Bro.  Mr.  151  a.,  Condicions,  pi.  7.)  So,  if  the 
words  of  the  condition  be,  that  <<  the  lessee  shall  not  grant  without 
the  assent  of  the  lessor/'  the  restraint  continues  only  during  their 

T   t 
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joint  lives,  and  the  executors  of  the  lessee  may  aeU,  Anon.  1  JQyen 
65  6.,  pL^\  IP*  Moor.  \\,  pL  ¥i.  But  where  the  personal  represen- 
tatives are  named,  they  are  bound,  Boe  v.  Harrison,  2  Dwrnf.  ^  R 
425.  If  the  lease  be  on  condition  that  neither  the  lessee  nor  Ui 
iUiigns  shall  grant,  an  administrator  is  assignee,  and  if  he  grao^ 
the  condition  is  broken,  Moore  v.  Farrand,  I  Cro,  26,  (1  Anden, 
123;  1  Leon.  S;  1  Dyer.  6&,  /rf.  4,  Sf  pL  5  in  marg.  SL  C.)  and  set 
1  Cro.  767* 

Where  the  proviso  in  a  lease  for  years  tvas,  that  the  tenant,  iiii 

executors,  administrators,  or  assigns  should  not  assign  the  indeo- 

ture  or  the  premises  without  licence,  except  by  his  or  their  last  wiH 

and  testament,  and  the  tenant  by  his  mil  devised  his  lease  to  Ui 

widow  and  appointed  her  and  others  his  exeoators,   and  all  Ik 

executors,  without  assenting  to  the  devise  to  the  widow, 

the  lease;  it  viras  contended,   Ist,  that  the  execnton  m^fat 

without  licence  if  a  sale  were  necessary  Jbr  poa/mfod  of  ifete;  21^ 

that  every  subsequent  assignee  claiming  under  the  will  was  at  libcHj 

to  assign ;  but  it  seems  to  have  been  considered  by  GftUs^  J.  thittf 

assignment  by  the  executors,  not  made  by  will,  fell  within  the  pn^ 

viso,  and  not  within  the  exception,  Uoifd  v.  Crispe^  5  TmmL  VA^ 

See  the  cases  cited  under  the  3d  Maxima  mipr. 

Anigneet.  Assignees  unless  named  are  not  bound ;  as  where  the  leasee  ooiv* 

nanted  that  ^*  he,  his  executors  or  administrators"  should  not  atff> 

or  demise,  with  a  proviso  of  re-entry  if  the  lessee,  ^<  his  execnUA 

or  administrators  should  break  any  of  the  covenants;  and  the  leii^ 

having  become  bankrupt,  his  assignees  assigned  to  one  who  assigo^ 

again  to  the  original  lessee  who  underlet  the  premises,  none  of  ^ 

acts  were  considered  to  amount  to  a  breach  of  condition,  Do^^ 

Cheere  v.  Smith,  5  Tawrd.  796. 

HuibaiMi  ^  condition  of  re-entry  in  a  lease  for  years  was,  if  the  le»* 

ti^>rr  «#.  ^j,  j^jg  executors,    or  assigns   should  alien  ;   the  lessee  makes  U> 

wife  eaxcutrix  and  dies;  the  wife  takes  husband  and  the  huibtf" 

aliens ;  it  seems  the  alienation  by  the  second  husband  is  a  fodeiton) 

Jnon.  1  Dyer.  6a.,  pL  1.    Opposed  to  that,  at  first  view,  appsif* 

the  following  case :  One  seised  in  fee  devised  to  his  wife  Coring  ^ 

minority  of  his  son  upon  condition  that  she  shoold  not  do 

during  such  minority;  the  wife  married  and  died,  and  the 

husband  committed  waste ;  tbia  was  held  not  to  be  a  bveach  «f  Ai 
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condition;  CM  y.  Prior^  2  Leon.  35,  48,  {Latchj  20,  S.  C.)  But 
the  ground  of  this  seems  to  be,  that>  in  strictness,  the  condition  only 
was,  that  ^  (the  wife)  should  not  commit  waste ;  therefore,  by  her 
deaihf  the  condition  was  at  an  end. 

In  Doe  V.  Bevan,  3  MauL  jp  S.  353,  (as  in  Goring  v.  JVameTf  AaigBMora 
7  Vin.  Abr.  85,)  above  cited,  the  principle  of  the  former 


earned  one  step  farther ; — for,  the  lessee  having  become  bank- 
rupt, the  lease  was  sold  by  the  direction  of  the  Chancellor  to 
pay  the  debt  for  which  it  waa  deposited  as  a  security  ^  and  it 
was  held  that  not  oidy  were  not  the  assignees  of  the  bankrupt, 
(aa  asrigneesy  not  voluntary,  but  by  operation  of  law  and  m  imnJhoi^ 
but  further,  that  the  immediate  vendee  from  such  assignees  in  law  was 
not  within  the  proviso ;  the  reason  of  which  is,  that  the  assignee  in 
law  cannot  be  encumbered  with  the  engagement  belonging  to  the 
property  which  he  takes:  in  such  cases,  therefore,  the  law  must 
allow  the  assignee  to  devest  himself  of  the  property  and  convert  it 
into  a  fund  for  the  benefit  of  the  creditors. 

But  whether  this  principle  extends  farther,  is  a  point  which  can-  AMignceof 
not  yet  be  oonsidered  as  quite  clear  ; — As  where  there  is  a  condition 
against  alienation,  and  one  assignment  takes  place  which  is  not  a 
forfeiture,  whether  the  condition  will  restrmn  subsequent  alienations 
from  one  assignee  to  another?  We  ought  first  to  consider,  independent- 
ly, those  cases  where  an  express  ezcepUon  is  introduced  into  the  pnK 
"tiso ;  the  doctrine  of  licence  stands  also  on  peculiar  principles.. 

As  to  the  case  of  a  licence  to  alien,  it  is  clear  that  after  any  licence  under  a  u. 
to  assign  given,  the  restraint  is  altogether  determined ;  vicL  post^  c.  3. 

It  has  been  contended,  that  the  case  is  the  same  where  an  express  under  an  rx. 
exception  is  introduced  into  the  proviso ;  at  least  to  this  extent,  that  so  roS^k»^  ^'^ 
&r  as  an  alienation  is  made  to  any  person  coming  within  the  exception, 
aBttiations  by  that  person,  and  by  others  deriving  under  him,  are 
^  caases  of  forfeiture.  There  seems,  indeed,  no  just  ground  for 
^nfiag  that  the  condition  is  dispensed  with,  as  has  been  held  in  the 
taie  of  a  licence,  although  that  also  has  been  contended  for. 

But,  where  a  lease  for  years  was  subject  to  a  proviso  that  the  lessee^ 
hk  eseeutora,  and  ussignsj  should  not  alien,  without  licence,  to 
%ay  eaooepi  Us  wife  or  child ;  the  lessee  died,  and  hisexecutors  granted 
%a  term  to  one  of  the  sons,  it  was  held  by  three  judges  against  two, 
%it  he  oould  not  grant  this  4>ver  to  a  stranger,  without  licence ; 
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Anon.  2  Dyer,  152  a.,  pi,  7 ;  sec,  however,  the  maimer  in  winch  tlrii 
csise  is  stated  by  Lord  Eldanj  14  Ves.  jun.  176. 

So  where  the  terms  of  the  lease  were,  that  the  lessee,  his  exeea- 
tors,  or  assigns  should  not  alien,  without  licence,  but  only  to  hii  wA 
or  children  ;  and  the  lessee  devised  to  his  \infe  and  made  her  b 
executrix ;  she  entered  as  legatee  and  took  hnsband ;  they  aKeneJ; 
three  judges  against  one  held  this  a  breach ;  Thomhil  v.  Kingy  1  CH 
757;  (2  Dyer.  152,  in  marg.  S.  C.)  Those  judges,  however,  hid  ft 
down,  that  although  there  was  once  an  alienation  by  licence,  jM 
that  the  assignee  could  hot  alien  without  licence.  The  contrary  to  tW 
latter  position  was  decided,  within  four  years  after,  in  Dianpof^s  esit, 
4  Co.  119,  120,  one  of  the  most  unreasonable  decisioiis  perhaps  etff 
known ;  but  it  is  now  tlic  law  of  the  land ;  and,  in  consequenfce  d 
tluit  autliority,  cases  of  exceptions  of  the  description  how  oirftf 
con$)ideraiion,  have  since  been  confounded  with  cases  of  licence.  ^ 
where  the  condition  was  that  the  lessee  should  not  alien  to  any  M 
his  wife,  during  her  life,  and  the  residue  of  the  term  to  her  childno^ 
or  to  one  of  his  younger  brothers,  the  lessee  assigned  it  to  bii 
brother,  who  assigned  it  over ;  the  court  seems  to  have  been  rf 
opinion,  that  there  was  no  breach ;  Ibx  v.  nTutchcocke,  2  Bulstr,  Wt 
(2  Cro,  398;  1  Ro.  58  &  389 ;  1  Bo.  Abr.  422,  S.  C.) 

Again,  where  a  proviso  was  that  if  the  grantee  of  a  term,  w 
executors  or  administrators,   assign  above  five  years  to  any  but  tb 
issue  of  «7.  S.  and  JR.  5.  to  be  void  for  so  much  as  is  assigned,  ti^ 
then  over  in  fee,  the  grantee  died,  and  his  executor  demised  for  21 
years  to  G.  jS^.  (a  child  of  JR.  5.),  who  assigned  over  to  a  strao^i 
the  court,  applying  Dumpor*s  case,  held  the  alienation  of  the  diiU 
not  to  be  restrained.  Hussy  v.  Starre^  3  KebL  604. 
Under  ail  as.      The  rcasou  of  the  case  and  the  tenor  of  the  authorities  abotv 
c(!!l!|![luunof  set  fotth,  as  to  an  assignment  by  operation  of  law  not  being  itsdf  • 
forfeiture,  would  lead  to  the  conclusion,  that  if,  by  compulsioD  •■ 
law,  an  assignment  takes  place  against  the  will  and  without  the  b* 
terference  of  the  landlord,  the  voluntary  assignees  of  sach  awlgj^ 
are  still  within  the  condition ;  but  these  considerations  have  not  bMB 
riBgarded,  and  the  injurious  principle  of  Dnmpoir's  case  haa  alto  bM 
applied  to  cases  of  this  description.    Thus  in  a  cAae  befiyre  itMni 
to,  where  the  lessee  became  bankrupt,  and  his  assignees  bM^^ 
the  lease,  (whereupon,  by  the  49  Geo.  UI.  t.  ISl,  $.  1&,  tte  lam 
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dysehftrgdd  from  the  condttioiifl  and  o6TeAante  in  tlie  I^te^,) 
ihej  vdsAgaeA  the  interest  to  one  who  aMgnecf  agmn  to  the 
iiuil  leased  and  he  underlet  the  premises,  it  was  contended,  that, 
assi^iiees  bcjitig  enabled  hj  latr  to  sell  fbr  payment  of  debts,  the 
ti/Asvk  was  equivalent  to  an  actual  licence  fay  ihe  lessor,  and 
oght  thd  case  within  the  doctrine  of  Dumpov^i  tase^  that  the 
iriction  is  gotie  for  ever;  Dae  d.  Cheere  v.  SmUhj  5  Tauni.  796. 
s  ease  is  cited  by  a  late  ledrned  writer^  {Chamb.  Landl.  Sf  Ten. 
i)  in  support  of  a  position  that  the  kfttttedkie  veiidee  fipom  the 
[^ne^  of  the  bankrupt  is  exempt^  ttfld  Mr  Hre  all  sabseqnent 
piees  ad  infinitum.  But  the  court  gave  ik>  c^niioti  on  thlit  potht^ 
eh  did  iiot  arise  in  the  ease;  fot  the  cdvfenant  of  the  lessee  was, 
^  «h^  his  execiitorsj  or  adflainistriEitors^*'  (not  saying  asgigmf) 
lild  not  ass^  or  demise,  with  a  proviso  of  re-ently  if  the  lessee, 
is  extetitdtis  oi*  iidtiiinstrators,'*  should  break  aiiy  of  die  covenants : 
this  die  court  wete  clear  that  afiisigiifeM^  not  beit^  tiamed,  were  not 
ad ;  and  the  only  doubt  of  the  case  arose  frotn  the  circumstance 
the  last  assignee  having  been  the  original  lessee  himself;  it  was 
fated  whether,  but  for  the  statdte  4(9  G0o.  IIL^  the  dednse  by 
1  having  been  a  breach  of  the  coventmt^  it  would  not  have  worked 
rfeiture ;  but  the  court  was  clear  that,  by  the  act,  the  condition 
ing  beeti  at  an  end,  there  could  be  no  breach.  Tlie  same  writer  also 
ft  the  case  of  Doe  v.  BevoHj  3  MauL  ff  5.  8d8,  (already  men- 
ed)  for  the  same  position;  but  it  id  cleiir  that  the  expression 
■e  attributed  to  Lord  EUenbaroUffk^  *<  thAt  the  immediate  vendee 
n  the  assignee  in  law  is  not  within  the  proviso, **  means  this, 
;  the  assignment  to  such  inlmediate  vendee  is  not  within  the 
rise. 

Q  a  case,  iVhich  in  other  points  is  not  an  Huthorityj  it  is  said,  if  ^^^te^n^ 
an  lease  landd  ibr  years  on  coildidoti  that  the  lessee  shall  not  cut 
m  the  trees,  if  the  lessee  make  a  lease  for  two  years,  and  the 
nri  lessee  cut  down  the  trees,  this  is  not  a  breach  of  the  condi- 
,  jfnon.  F.  Moor.  49,  pL  149,  (3  BendL  if  Dal.  49,  pL  12,  S. 
It  is  clear,  indeed,  that  the  tortious  act  of  a  stranger  cannot  be 
(trued  into  an  act  of  forfSntuire  by  the  tenant,  but  it  is  to  be 
>ted  whether  his  undertenants  can  be  viewed  in  that  light. 
h  Mamm.  II  is  said  to  be  a  ktde  of  llKW*  that  a  condition  must  7.  conditioni 
>  dhrfeat  the  whole  of  the  efetate  to  which  it  b  annexed^  per  en-  ^""^^ 
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rioMy  in  CarbeeBcase,  1  Cb.  83,  (2  Anders.  134,  R  Moor. 601»6S3,&&) 
Feam.  ConL  Bern.  9ih  Ed.  252,  255,  and  therefore^  at  conuiKm  )i*i 
(i.  e.  where  the  conveyance  does  not  operate  by  way  of  qMi  imI 
infr.)  if  a  feofiment  be  on  condition,  that  upon  soch  a  oontingMMj 
"  the  feoflfor  shall  enter,  and  have  the  land  for  a  time,  as  distiogaifiiii 
from  a  right  to  enter  and  hold  until  payment  of  arrears  of  renti  to; 
or,  that  the  estate  shall  be  void  for  a  part  of  the  time ;  or,  (as  h  s 
said,)  if  a  man  make  a  lease  for  ten  years,  provided  that  upon  n/k 
a  contingent  it  shall  be  void  for  five  years ;  these  conditions  an  Mt 
good ;  [but  the  last  example  as  applied  to  years  is  questiooaUi^]  I 
Prest.  Shepp.  TouchsL  127. 
xaytwtode.      But  this  rulc  must  be  understood  subject  to  some  distbetkn 

tCfmilM  tll6  , 

whole  eiute    1.  A  Condition  may  be  to  determme  the  whole  estate  in  nart  of  tb 

in  put  Of  106  *  « 

'*^*  land,  as  if  a  feoffment  be  made  of  two  acres,  provided  that  qM 

such  an  event  the  estate  shall  be  void  as  to  one  acre;  IbUU^  QkIM 
202  by  {note  <  2  IT.  6  4'  cited  there,  has  nothing  relative  to  ikki)  I 
BolL  Abr.  412,  QmdiHon  {N.)  pL  1;  2  Dyer  197 b,  pL  55;  3  ft 
22  ft. 

So  it  seems  that  if  there  are  two  joint  lessors,  a  condition  reMTvri 
to  one  will  tend  only  to  a  defeasance  of  a  moiety  of  the  aste^  1 
Phtod.  133  a. 

other  qiuufl.      2.  A  clausc  of  re-cutry  may  have  a  special  limitation.    Tbm  i^ 

catloiu  of  tbe  ^f  ^  r 

rule.  may  be  made  to  extend  upon  an  estate  to  one  for  life  remunderirviri 

either  both  to  the  estate  for  life  and  to  the  remainder,  or  by  tftffi 
limitation  it  may  extend  to  any  one  of  them  and  not  to  the  oA** 
Co.  Lita.  230  b. 

So,  tenant  for  life  and  he  in  remainder  or  reversion  may  joio  is* 
conveyance,  upon  condition,  that  one  of  them,  e.  g.  tbe  teosot  (f 
life  may  re-enter,  and  this  shall  be  good  without  defeating  tk 
whole  estate,  2  Dyer.  127;  1  BoO.  Abr.  474^  QmdUumy  (P.) pL  I 
3.  We  are  not  to  apply  tliis  maxim  to  the  cases  of  oonditioDi  ^ 
special  re-entry,  nor  to  powers  of  entry  limited  by  way  ef  <* 
above  alluded  to,  for  by  their  very  nature  they  create  a 
of  the  possession. 

8.  cooditionf      8th ,  Maxim.  It  is  a  maxmi  of  Ait  oommon  laiw  that  no  nsfrtiT 

cannot  tMra> 

•«;;^«     can  be  reserved  to  any  person,  but  mdy  to  the  feoffiMr,  or  la  tb 


donor,  or  to  the  lessor,  and  their  keirs,  (or,  personal 

if  tiw  estate  of  die  lessor,  ftc,  beadnttd,)  JUttCf  M7;  €$.lM 
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I  A;  and  a  re-entry  cannot  be  reserved  to  a  stranger,  lAb.  Ass.  43 
to.///.279,ca«e44;bythejadge8mParUtir<<v.SmtM,  WUlesSWj 
M.  139,  4  J.  Bro.  Isi  Ed.  405,  17  Vm.  Jbr.  413,  Remainder 
T.)  pLS,  S.  C.)  It  will  follow,  therefore,  that  a  r%ht  of  entry  can« 
i  be  reserved  to  one  who  appears  amortgagor  orcedui que  tmstf  be- 
Me  tliey  are  strangersmecmsideration  of  law  to  thelegal estate*  Tbiis, 
isre  a  lease  purported  tobemadebyamortgagee^  trustee  of  the  legal 
ate,  by  his  cestui  que  trusty  by  a  mortgagee  of  the  equity  of  redemp- 
a,  and  by  the  original  mortgf^r;  but  the  mortgagee  of  the  legal 
ate  never  executed  the  lease,  and  the  entry  upon  breach  of  cove- 
at  was  reserved  to  the  several  fle«fif»-9K&-6tMii9  and  trustee  together; 
was  held  that  the  right  of  entry  so  reserved  could  not  be  supported; 
It  V.  Ldmrence^  4  TamL  23. 

If  a  lease  be  made  with  a  mere  clause  of  re-entry  to  the  lessor, 
thoat  saying,  ^and  to  his  hmrs,*  ftc,  there  can  be  no  right  of 
try  duriog  the  lease  aftor  the  lessor's  death. 
If  there  be  nothing  but  a  mere  clause  qf  re-entry  reserved  to  a 
anger,  then  neither  the  stranger,  nor  the  fieoffsr  or  lessor,  &c, 
Q  enter. 

Bot  there  seems  to  be  a  dklinotioo  to  be  attended  to  in  this  res- 
it For  if  a  lease,  &c.,  be  made  with  the  words  <<  upon  condition,'' 
;,  annexed  to  the  limitation,  (as  for  instance,  if  A.  seised  in  fee 
ee  to  £.  at  a  rent,  to  hold  to  £.,  his  executors,  &C.,  for  20  years, 
twn  condition  that  he  shall  pay  the  rent,  &o.,')  there,  without  any 
use  of  re-entry,  the  lessor  and  his  hem  might  enter  at  common 
f;  and  therefore,  it  is  said,  if  a  void  or  defoctave  danse  of  re- 
try be  afterwards  added,  (as  if  it  were,  <  provided  that  if  the  rent 
not  paid  it  shall  be  lawful  for  J.  &  to  enter,')  such  a  clause  shall 
t  vitiate  the  lessor's  right  of  entry.  So,  if  the  lease  were  even 
ftm  condition'  to  pay  the  rent  to  J.  5.,  (which  would  be  void  as  a 
lervation  of  the  rent  to  him,  LittL  §.  346,)  with  a  like  clause  of 
try  reserved  to  J.  5.,  yet  the  lessor  might  enter  for  non-payment 
the  rent,  for  those  words,  ^upon  condition,'  are  considered  to 
ply  so  much. 

But  on  die  other  hand,  if  the  first  words'be  not  ccmdidonal,  then 
dier  should  enter ;  not  the  lessor,  for  there  ii  no  re-entry  given  to 
1  SKpress  or  implied ;  and  not  «7.  &,  for  the  entry  given  to  him  is 
1  as  given  to  a  stranger.    DocL  {r  Stud.  161  to  174^  Diat  II.  cc. 
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80,  81,  83;  Warreny.Lee,  2  Dyer,  1866*;  Anon.  BDyetj  348a^ 

pLlS;  1  HoiL  Abr.  407,  Candiiion  {B.) pL  h 

9.Hetiiaten.      9th  Moxifn*  It.is  laid  down  as  a  rule  that  he  .who  eEBtera  £»r  i 

thefonner     cQodition  brokeo,  if  he  be  the  grantor,  &<%,  most  be  conaiderad  lo 

be  iii.i^  of  the  seisin,  &c.,  of  his  former  estate ;  or,  at  least,  of  that  estate 

modified  as  be  had  it  at  the  time  of  the  oondition  broken;  andsowbn 

the  beirs  of  the  grantor,  &c.,i  entered,  the  case  was  the  same;  thejr 

were  considered  to  be  in  of  the  seidn  of  the  ancestor.     The  entij 

defeated  t!ie  livery  by  which  the  grant  was  made,  and  by  a  necMHtf7 

consequence,  was  considered  to  defeat  the  estate  of  the  grantee,  k^ 

which  depended  upon  that  livery ;  LUtL  §.  385 ;  Co.  lAUL  808  a,  h\ 

1  BM.  Abr.  474,  CondUicms  (P.) 

Efltetof  thu      It  follows,  that  since  the  entry  for  condition  broken  defeats  tb 

rule;  "^ 

estate  to  which  the  condition  was  annexed,  so  it  defeats  all  ri^to 

and  iiicidents  annexed  to  that  estate  as  dower,  &c^  and  all  As 
At  to  ineum.  mesne  incumbrances  of  the  feoflbe  or ,  lessee,  &c. ;  per  aariamt  H* 
^""^       22  Edw.III.  I9sb,.<uue  S6j  1  FUzh.  Abr.  181 6,  Qmdicum  pL  U; 

Doct.  $•  And  .810,  Dial  U.  c.  34;  1   EolL  Abr.  CcndOm  (0.) 

Hargr.  Co.  LiUl.  808  6,  noU  (8.) 
ix*tinc<ionai     . But  with,  respcct  to. incumbrances,  a  distinction  is  taken .betifM>^ 

to  implied  ^  ^  *  •  •  . 

***°**^*^*^  express  .conditions  and  opnditions  in  law;  for  in  the  latter  cue  ^ 
incumbrance,  (as  a  rent  charge,)  created  by  the  tenant  prior  ifi^ 
breach  of  the  implied  condition,  will  bind  the  land  in  the  handf  ^ 
the  landlord  after  entry  for.  such  condition  during  the  time  that  tk 
tenant's  estate  would  otherwise  have  lasted,  bnt  a  chaige  crett^ 
after  condition  broken  will  not  have  that  effect ;  Perk.  Com*  if 
844,  845. 

Theeffisct,         Sir  Edword  Coke,  speaking  of  this  maxim,  says,  f  but  yettUsti'' 

where  tbee«>  «ro  ^ 

uteaodthe    leth  lu  many  cases ;'  Co.  UM,  808  a.    But  the  cases  he  puts,  thoop 

oondiUon  go  ,  Je 

I^^JJ^^  apparently  at  first  sight  they  may  seem  exceptions*  are,  in  truth,  m 
proofs  and  instances  of  the  rule.  There  is,  however,  one  of  th^ 
of  a  remarkable  character,  and  that  is  the  case,  where  a  man,  wsst^ 
in  right  of  his  wife,,  made  a  .feoffment  on  condition,  and  died,  v 
his  heir  entered  for  condition  broken ;  it  was  held  that  his  entry  ^ 
lawful,  but  that  when  he  had  entered,  for  the  condition  broken  asi 
defeated  tlie  feoffment,  his  estate  vanished,  and,  presently  the  tsSa^ 
vested  in  tlie  wife:  so,  that  the  heir  of  the  husband  was  ia  dn 
nature  of  a  trustee  of  .a  right  entry  for  the  wife ;  M.  4  Ben.  VIA^ 
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m  5;  *^  Et  ofifomatur^**  Clkeiney  C.  J.^  dissenting  from  the  rest.'  So  iii 
h  case,  in  Co.  LittL  12  6,  of  a  man  seised  of  lands  as  heir  of  the 
rt  of  his  mother,  making  a  feoffment  on  condition,  and  dying 
thout  issue,  it  is  said,  the  heir  on  the  part  of  the  father  shall  enter 
r  condition  broken,  and  then  the  heir  on  the  part  of  the  mother 
all  enter  upon  him  and  enjoy  the  land. 

So^  if  a  feoffment  of  lands  in  borough-english  be  made  on  condition, 
B  elder  son,  the  heir  at  common  law,  shall  enter  for  the  condition 
oken,  and  then  it  seems  the  younger  shall  enter  upon  him,  per 
riamj  Anon.  Godb.  2,  p2.  3. 

The  principle  of  these  cases  nev^r  seems  to  have  been  extended, 
Aough  it  might,  if  more  generally  applied,  have  obviated  many  of 
a  inconveniences  of  the  common  law. 

Another  class  of  cases  coming:  under  this  head  will  deserve  still  ^\^^ 
Dte  consideration,  viz :  Where  a  particular  estate  is  granted,  sab-  ^I^S^^J!! 
^t  to  condition,  with  a  remainder  over:  and  the  question,  upon  ^^toSv  ^^ 
ndition  broken  by  the  tenant  of  the  particular  estate,  is,  whether  Ist   tue  cooduioo. 
\  grantor,  (or  his  representative,)  shall  enter  and  be  seised,  &c., 
5<M)rding  to  this  maxim,)  as  of  his  former  estate,  and  so  destroy 
kh  the  particular  estate,  and  the  remainder, — or  2dly,  be  seised,  &c., 
ily  during  the  particular  estate,  and  so  leave  the  remainder  sub- 
itiiig,_or  Sdly,  whether  the  remainder-man  shall  enter  immediately, 
-or  4thly,  whether  the  granting  of  the  reminder  annulled  the  effect 
'condition,  and  so  left  the  estate  absolute  in  the  tenant  of  the  parti- 
dar  estate. 

We  must  of  course  distinguish  between  the  cases,  where  the  sub- 
^oent  estate  is  limited  to  take  effect  tqxm  a  condition  which  is  to 
^eat  the  preceding  est^,  and,  where  the  preceding  estate  (as  in 
te  cases  we  are  now  considering)  is  limited,  subject  to  a  condition, 
Bt  the  remainder  is  limited  without  any  reHaUon  to  or  dependence  at 
1  upon  that  condition*  The  former  4ake  effect  by  way  of  conditional 
Bdtation,  and  the  subsequent  estate  vests  upon  the  breach  of  con- 
ition;  but  in  the  latter  it  seems  clear  that  the  remainder-man, 
ung  a  stranger  to  the  condition,  can  have  no  right,  as  we  have  seen, 
» enter  for  the  breach  of  it.  This  then  disposes  of  the  3d  of  the. 
■or  branches  of  the  question  above  put. 

But  as  to  which  of  the  other  three  we  ought  to  adopt,  there  seems 
I  be  much  room  to  doubt     It  is  singular  enough  that  no  case  is  to 

u  u 
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be  met  with  upon  this  point  where  the  limitation  was  bjf  convej/tmee 
at  common  law;  in  all  the  cases  the  limitation  was  fty  ikvise,  and 
great  difference  of  opinion  prevailed  in  them ;  but  with  regturd  to 
deyises  the  question  exists  no  longer,  as  the  construction  in  that 
case  is  now  always  governed  by  the  apparent  intent  of  the  testator. 
To  those  caseS)  however,  we  must  refer,  in  order  to  aaeertain  how 
the  matter  stands  at  common  law. 

A.  seised  in  fee  of  lands  devisable  by  custom,  devised  them  to  i 
clerk  for  life,  on  condition  to  be  chaplain,  &c.,  remainder  after  Ik 
decease  to  the  commonalty  of  LangsUme^  on  condition  to  find  Jk 
chaplain  for  the  lands  for  ever,  &c.  A.  died,  and  his  heir  entmd 
for  condition  broken  by  the  tenant  for  life.  The  derk  thereupon 
brought  an  assize  to  recover  tlie  lands ;  the  jury  at  first  found  dn 
special  matter,  and  the  justices  doubted  whether  he  sbouU 
not  recover,  for  otherwise  this  would  be  to  bar  the  eoramoiidtj 
of  their  estate,  as  well  as  the  clerk  of  his.  Birtxm  said, — The  entrf 
-cannot  be  merely  to  defeat  the  estate  of  the  clerk,  no  more  than  a 
man  could  lease  for  term  of  life,  reserving  to  himsdf  another  estate 
in  the  reversion  than  of  fee.  Then  it  was  said  that,  if  the  but 
were  for  life,  remainder  over,  rendering  rent,  and  if  the  rent  wert 
in  arrear  that  the  lessor  might  enter  and  retain  for  att  the  l^  (^i$ 
tenant  for  life,  the  estate  of  the  lessor,  [upon  entry,]  should  aot  k 
larger:  to  which  Birton  said,  that,  stili  it  shall  be  adjudged  U* 
estate  of  foe.  To  this  a  ^  qiuere*  is  added,  and  it  appears  that  (k 
justices  stirred  up  the  assize  as  much  as  ever  they  cotdd  to  find  generally 
for  the  plaintiff,  which,  thereupon,  they  accordingly  did ;  Lik  Att»  ^^ 
Edw.  III.  159  b,  case  17,  (cited  1  FUzh.  Abr.  64  0,  Astisfi  pL  281; 
1  Bro.  Abr.  156  a.  Conditions  /?/.  Ill;  235  ^  Devise  pi.  16;  M 
Conv.  563 ;  2  Plowd.  412;  10  Co.  40.) 

Next  comes  the  opinion  of  Perkifis^  who  at  §.  881,  as  we  biv* 
ieen,  in  laying  it  do^h,  that  the  remainder-man  sKall  not  Udre  al^ 
vantage  of  the  condition,  does  not  make  any  observation  av  to  tU 
condition  being  destroyed  by  the  limitation  over;  and  at  §^  Mtr 
565,  referring  to  the  above  case,  sums  up  the  law  thus ;  thM  in  Ai 
ease  of  the  devise^  ^  the  heir  of  the  devisor  may  enter  for  the  eoodh 
tion  broken ;  and  yet  the  remainder  shall  not  be  defeated,  b«t  daft 
take  effect  after  ihe  death  of  the  devisee  for  life ;  tdmek  qfoan.  Bst 
If  there  be  leaiart  for  lift,  the  reinainder  unto  m  stranger  ia  fta  If 
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deed  Indented,  upon  condition  that  the  leasee  shall  pay  yearly  lOt, 
Hi  the  feast  of  Easter  unto  the  lessor  and  his  heirs,  and,  after,  the 
ooncUtion  is  broken,  for  which  the  lessor  doth  enter,  now  by  his 
entry  the  remainder  is  dtfeaied;  because  it  was  off  by  cne  deed;  and 
the  eofufUion  did  dqxnd  upon  the  whole  estate^  &c.,  and  the  lessor 
cannot  have  a  lesser  estate  when  he  entereth  for  the  conditiou  bro- 
ken, tban  he  had  at  the  time  when  he  left  the  possession,  &c.,  no 
more  than  a  man  seised  of  land  in  fee,  by  matter  in  deed  or  in 
writing,  can  lease  the  same  land  for  life,  reserving  unto  himself  a 
leaser  estate  in  reversion  than  a  fee^  &c.,  and  yet  in  the  case  of  a 
devise,'  the  remainder  shall  not  be  avoided  by  the  entry  of  the  heir 
for  the  condition  broken ;  because  the  will  of  the  devisor  shall  be 
observed  inasmuch  as  it  may  be,  &c.  And  if  a  man,  seised  of  land 
in  fee,  leaseth  the  same  land  for  life,  the  remainder  unto  a  stranger 
in  fee  reserving  unto  the  lessor  and  his  heirs  lO^.  rent;  and  if  the 
rent  be  behind,  &c.,  that  the  lessor  and  his  heirs  shall  enter  for  the 
condition  broken,  and  shall  retain  the  land  during  the  lije  qf  the 
ieseee  and  no  Umger.  If  the  lessor  enter  for  the  condition,  in  the  life 
of  tbe  lessee,  and  afterwards  the  lessee  dieth,  he  in  the  remainder 
may  enter  upon  the  lessor  and  have  his  remainder,  &c.' 

It  must  be  confessed  that  the  law,  as  laid  down  by  PerkinSj 
(guided  by  the  expressions  and  intent  of  the  parties,)  seems  conso- 
nant to  legal  principles  and  reason,  and  it  is  supported  by  the 
opinion  in  ff'arren  v.  Lee^  HiL  2,  B  Ph.  8f  M.,  2  Dyer.  127.  Also,  in 
Cd.  UitL  230  &,  where  Sir  Edward  Coke  mentions  that  a  condition 
■M^,  by  special  limitation,  be  made  to  extend  to  the  estate  fir  life^  or 
to  the  remainder  only^  or  to  bothy  he  does  not  make  any  observation 
n  to  its  being  void  as  to  the  estate  for  life  by  reason  of  the  limita- 
don  over,  but  the  contrary  seems  implied.  However,  the  subsequent 
snihorities  run  as  follows : — 

In  10  Co.  41  bj  the  reporter  refers  to  Dr.  Butfs  case^  in  HiL  3  ^ 
1^  Pk.  ^  Jl£,  which  Dyer  J  Seijt.,  moved  in  C.  B.  The  Doctor 
being  seised  in  fee,  and  having  three  sons,  devised  to  his  wife  for 
ifty  $ub  conditione  quod  ipsa  educabit  pueros  testaioris  in  eruditione  et 
moribuSf  the  remainder  to  his  youngest  son  in  tail, — the  ques- 
iras,  if  the  heir  should  enter  for  the  condition  broken,  or  the 
nmngest  aon  as  for  breach  of  a  limitation,  or  if  the  condition  were 
UMiey^  by  the  lisoiitation  of  the  remainder  awtt;  and  he  ^ys  «( 
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'  was  resolved  l^  Sir  Bcbert  Brooke^  C.  J.  ei  totam  curiam^  tbat,  clesrljr, 
it  was  not  a  limitation,  for  there  are  express  words  of  condition ; 
and  the  meaning  of  the  testator,  that  his  heir,  who  is  always  to  take 
advantage  of  a  condition,  should  enter  and  defeat  the  estate  of  the 
ivife :  bat  his  meaning  did  not  agree  with  the  law,  for  he  ooidd  not 
^feat  the  estate  for  life  unless  he  defeated  the  remainder,  and  there- 
fore, by  the  limitation  of  the  remainder  overy  the  condition  was  destroyed^ 
but  in  such  case  his  meaning  never  was,  that  he  in  the  remainder 
should  enter  for  the  condition  broken.     This  report  is  not  given  ii 
DyeVy  but  there  is  a  case  of  Ijord  North  v.  Dr.  Butts  in  the  same 
term,  where  no  such  point  appears  to  have  arisen  ;  and  the  dedsiaQ 
is  directly  opposed  to  the  opinion  in  Warren  v.  Lee^  only  two  yesrs 
before.     See  also  StubMs  case,  2  Dyer,  117,  b. 

In  Skime  v.  Bond^  Mich.  10  Jac.  71,  reported  by  Bolky  1  BoH 
Abr.  412,  Condition  (K.)  pi.  6,  it  was  held  by  Coke  and  Wctrbwrttm^  if 
a  man  devise  land  to  another  in  tail,  upon  condition  that  he  shall  not 
cUien^  [vid.  Co.  Litti.  223  6,]  and,  if  he  die  without  issae^  tht 
this  shall  remain  over  to  another  in  fee,  and  then  the  devisee  alieMi 
yet  he  in  remainder  cannot  enter  for  the  condition  broken,  bidtk 
heir  at  common  law^  for  this  is  not  any  limitation,  but  a  condition. 

RoUe  himself  appears  to  have  been  of  opinion  that  the  condition 
was  destroyed  by  tlie  limitation  over,  in  all  cases ;  but  that,  if  the 
condition  were  good,  the  entry  should  defeat  both  estates,  1  BolL  i^* 
472,  Condition  (/.)  pll.  3,  4,  §-474  (P.)  plL  2,  3,  8,  9;  Com.Di9. 
Condition  (O.  6.) 

Mr.  Feame,  {Cont.  Rem.  Sth  Ed.  pp.  270—276,)  appears  to  ba« 
followed  the  first  opinion  of  liolley  (as  far  as  it  relates  to  conveyances 
at  common  law,)  for  he^  says,  *  Now  in  these  cases,  though  tta 
remainder  is  not  intended  to  be  affected  by  the  condition  annexed  to 
the  particular  estate ;  yet  if  that  condition  were  good,  the  grantors' 
entry  for  breach  of  it,  would  defeat  the  remainder,  upon  the  pnoO' 
pies  before  laid  down.  But  it  is  unreasonable  that  the  grantor 
should  defeat  that  estate  in  remainder,  which  he  bad  absolatdy 
granted  away.  Indeed  it  seems  directly  within  tbe  reason  of  tb^ 
case  put  by  Littleton, — that  if  a  man  lease  for  life  upon  conditioo 
of  re-entry  for  default  of  payment  of  rent,  and  the  lessor  aflerwarfc 
grants  liis  reversion,  the  lessor  or  his  heirs  cannot  enter  because  li^ 
hath  aliened  the  reversion ;  so  in  the  above  case,  the  lessor  by  liBut- 
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ing  the  remainder  over  absolutely,  hath  departed  with  the  reversion 
as  much  as  if  he  had  afterwards  aliened  it  by  another  conveyance.' — 
{Perkinsj  however,  and  Dt/er,  have  e^qpressly  distinguished  those 
▼ery  cases.) 

Mr.  Butler,  on  the  other  hand,  seems  to  have  adopted  the  second 
ojHnion  of  BaOe,  (so  far  as  it  relates  to  conveyances  at  common  law,) 
for  in  the  note  where  he  is  treating  of  feudal  forfeitures,  {Ibid.  383,) 
he  says,  <  The  entry  defeated  the  livery  by  which  the  grant  was 
made,  and  by  a  necessary  consequence  defeated  all  the  estates  which 
.depended  upon  that  livery.  Thus,  if  a  feoffment  were  made  to  one 
for  life,  or  in  tail,  upon  condition,  with  remainders  over,  and  the 
grantor  or  his  heirs  entered  for  a  breach  of  the  condition,  the  firtt 
.etiaU  and  the  remainders  over  were  equaUy  degtroyedJ* 

In  copyhold  tenures  the  law  is,  that  if  a  copyholder  for  life,  re- 
-  mainder  over,  commits  a  forfeiture,  he  in  remainder  shall  not  enter, 
.  but  the  lord;  and  he  shall  retain  it  during  the  life  of  him  who  com- 
^  mitted  the  forfeiture ;  but  that  shall  not  destroy  the  remainder 
without  an  express  custom  in  such  case ;  Margaret  Podger^s  case,  9 
•  Co.  107  a. 

There  remain  also  two  other  maxims,  which  are  considered  to 
follow  as  corallaries  from  the  former,  viz. 

10th  Maxim.  That  conditions  are  not  assignable,  and  u^n^L 

lith  Maxim.  That  conditions  are  entire  and  are  not  apportionable.  ff%%ppor. 

But  as  the  statute  of  conditions  was  brought  in  to  alter  the  law 
^th  respect  to  the  former  of  these  maxims,  and  as  it  will  be  requisite 
to  treat  of  both  in  the  notes  necessarily  arising  upon  its  construction, 
the  reader  is  now  referred  to  those  notes. 
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CHAPTER  11. 

OF  TENURE,  AND  OF  THE  ESTATE  OF  THE  LANDLORD  WHO  MAYEITTfi 

FOR  CONDITION  BROKEN. 


Of  the  COB. 
Dcxion  be. 
tvwn  ooQdi> 
CioQiand 
tenure. 


Feudal  prin- 
nure. 


Of  Tenure. 

No.  XIV.— 18  Edw.  I.  Eng.  ^  It.  Stat.  1,  WeOm.  S,  Qtaa  Tai^ 

Terranan.  (*) 

When  the  estate  of  the  tenant  is  found  to  be  subject  ta  a  oonfi' 
tion,  and  when  a  breach  of  that  condition  has  been  eommUted,  tk 
next  enquiry  must  be,  who  is  the  person  entitled  to  take  admntap 
of  the  breach  ?  All  implied  conditions,  we  have  seen,  are  incidflit 
to  the  tenure  of  the<  estate.  Express  conditions  may  be  m  gross^  lW 
is,  may  exist  independently  of  any  tenure,  but,  if  there  be  a  Usoxm 
between  the  parties  creating  the  condition,  the  condition  will  beooBK 
an  incident  to  the  tenure.  It,  therefore,  becondies  essential  in  tbe 
first  place,  to  enquire  in  what  cases  a  tenure  esasts,  and  in  whatetfv 
it  does  not.  To  examine  this  question  fully,  it  is  requisite  to  viev 
the  estates  of  the  two  parties,  grantor  and  grantee,  in  every  poiaUe 
way  as  regards  their  quantity ;  placing  each  in  all  the  vaiietiei,  of 
estates  in  feensiinple,  in  fee-tail,  for  life,  or  lives,  for  years,  or  ft 
will ;  and,  forming  all  the  combinations  which  they  admit  of,  to  oo0* 
sider,  in  each  case,  whether  thei*o  be  a  tenure  or  not.  We  shil 
proceed,  then,  in  the  first  place,  briefly  to  investigate  the  nature  o> 
tenure. 

By  the  feudal  law,  lands  were  either  o/fot/ia^  (not  subject  to  tenure), 
or  holden.  By  the  common  law  of  England^  the  king  only  can  own 
lands  without  tenure  of  another,  and  all  land  in  the  hands  of  sob- 
jects  is  boldeu  eitlier  immediately,  or  mediately,  of  the  crown,  Ae 
king  being  the  supreme  chief  lord,  2  Co.  Inst.  501.  This  is  some- 
times x;alled  a  fiction  of  law,  but  though  it  may  be  a  fiction  that  all 
real  property  was  originally  grcmted  by  the  crown,  yet  tbe  principk 
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of  teaKWtt  it  an  actual  and  fundamental  maxim  of  the  law,  to  which 
real  and  substantial  consequences  are  attached.     Under  the  feudal 
hiw  therd  weMr  two  modes  by  which,  under  certain  circumstances, 
tenants  had  the  power  of  disposing  of  their  feuds ;  one  was  by  (die^ 
naUom^  Lib.  Feud.  IL  ix. ;  Iv.  1,  2;  and  Ixxiii. — the  other  by  subin- 
/hkbUkm,  Lib.  FemL  II.  xxxiv.     After  alienation,  the  new  tenant  was  AUenation. 
to  hold  the  whole  feUd  of  the  chief  lord  in  the  same  manner  as  the 
origin&l  tenant  held :  2  Co.  Inst.  65 — 67 ;  Wright.  Tentir.  156 ;  under 
subinfeudation,  the  vassal  granted  his  feud,  or  a  portion  of  it,  to  a  SjJJ"''"*^ 
stranger,  to  be  holden  of  himself,  either  by  the  same  services  which 
he  o^ed  to  his  lord,  or  by  some  new  greater  or  smaller  services.     If 
nothing  was  said,  expressly,  as  to  the  services  or  teniu'e,  then  it  was 
implied  that  the  grantee  should  hold  of  the  grantor  by  the  same  ser- 
^ees  as  h^  held  over  of  the  chief  lord  next  paramount,  LiM.  §. 
216;  Hcoyr.  Co,  lAM.  14^,  a\  2  Co.  Inst.  501. 

He  rights  of  feudal  lords,  incident  to  the  tenure  of  the  estates  n^^tJ^u. 
holden  of  them,  were  various ;  but  those  of  which  the  remnants  have 
subristed  to  this  day,  and  are  most  important  for  our  present  consi- 
deration, may  be  classed  under  three  heads. 

1st,  the  right  of  feudal  services ;  one  of  which  was,  fealty^  a  duty 
to  which  every  person  holding  lands  of  another  was,  and  is  subject ; 
being  an  engagement  between  the  superior  and  inferior,  the  lord  and 
ftodatary,  to  coAiply  with  the  obligations  resulting  from  the  nature 
^  the  feud,  Wright.  Tentsr.  12  note  (a).  There  are  exceptions,  in- 
dMd,  viz«  in  the  cases  of  tenures  in  irankalmoigne,  LittL  §§.  136 
and  188,  and  in  strict  tenures  at  will,  Liid.  §.  182,  but  both  of 
thei&lb  d^nd  on  peculiar  principles.  As  to  the  duty  of  fealty,  see 
iMii.  $.  91 ;  the  tetiant  is  bound  to  it,  although  no  mention  be  made 
<yf  atoy  services  in  the  grant,  Littl.  §.  182 ;  Co.  LittL  143,  a.  It  is, 
moreover,  distinct  from  all  other  services  in  this,  that  all  other  ser- 
^Ms  are  lieverable,  but  fealty  is  an  inseparable  incident  to  a  rever- 
«l6fl  ifr  t^ttre,  atnd  cannot  be  severed,  Co.  LiM.  93  a,  nor  dispensed 
nrhii)  WrifikL  Tmur.  145,  and  note  (a)  ibid. 

-Silly.  T%e  rig^  to  (eudxA  Jbrjeitures ;  these  we  have  already  treated 
<if ;  and  it  is  i|ow  only  necessary  to  repeat  the  principle,  that  every 
mxt  of  the  vataal,  which  was  contrary  to  the  connexion  that  subsisted 
iMStWi^n  hitti  atfd  hin  lord,  and  to  the  fidelity  he  owed  him,  or  by 
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whicli  he  disabled  liimself  from  performing  his  services,  operated  as  a 
forfeiture  of  the  feud. 

3dly.  Tiie  right  to  reverter  or  escheat, — which  depended  on  a 
similar  principle ;  for  as  the  feuds  were  granted  on  condition  of  the 
performance  of  the  feudal  services,  it  was  deemed  just,  that  where 
there  was  no  person  capable  of  performing  those  services,  the  fend 
should  return  to  the  lord.     Therefore,  where  a  vassal  died  without 
heirs,  the  right  of  the  feud  reverted  to  the  lord,  Ub.  Feud.  II.  zxviiL 
xlv.  and  Ixxxvi. 
i?rd?«t^       It  is  the  aggregate  of  all  these  rights  taken  together  which  forms 
the  eistait  of  the  landlord,  which  means  nothing  more  than  the  reh- 
tion,  in  point  of  interest,  between  the  owner  and  his  property. 

In  the  feudal  law,  after  the  grant  of  a  feud,  the  proprietor  was 
called  dotninti^j  and  his  right  dominiwnj  Wright^  Tenur.  II.  Feuds 
were  originally  precarious;  they  then  became  certain  for  one  vear; 
then  for  life;  and  afterwards  hereditary;  Ibid.  14—27,  148,  149. 
It  will  be  in  vain  to  search  among  feudal  writers  for  instances  of 
those  various  modifications  of  property  which  the  necessities  of  later 
times  have  called  into  existence;  the  feudal  relations  were  few  and 
simple ;  and  after  the  law  of  feuds  became  settled,  there  is  little  or 
nothing  to  be  found  respecting  any  but  hereditary  feuds. 

In  our  law,  as  in  the  feudal  law,  when  a  tenant  in  fee  granted  to 
another  and  his  heirs  for  ever,  his  estate  was  called,  a  seiffmon/. 
Wlien  a  tenant  in  fee  granted  for  a  limited  period,  a  residue  in  point 
of  duration  being  left  ungranted,  it  was  called  a  reversion.  In  tbe 
former  case,  the  relation  between  the  parties  was  designated  by  the 
terms  *^  lord  and  tenant,"  and  sometimes  ^^  very  lord  and  very 
tenant :"  in  the  latter,  the  usual  terms  arc,  ^^  landlord  and  ienanC 
When,  therefore,  a  tenant  in  fee-simple  granted  in  fee-simple,  to 
hold  of  himself,  a  tenure  existed. 

In  the  case  of  alienation,  as  has  been  intimated,  the  tenant  most 
have  given  the  whole,  and  could  not  give  a  portion  of  his  tenancy 
to  be  holdcn  of  the  superior  lord ;  for  the  tenant  could  have  no  r^ 
to  divide  the  seigniorj'^,  the  rights  of  the  lord  having  been  reserved 
out  of  the  entire  tenancy;  but  in  the  way  of  subinfeudation  th 
tenant  might,  in  general,  have  made  a  feoffment  of  a  parcel  of  Ui 
tenancy  to  hold  of  himself,  for  thereby  the  seigniory  was  left  entire. 
This,  however,  proved  prejudicial  to  the  lords;  and  by  the  9  Be^ 
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///•  Magna  Charta^  c.  S2»  tenants  were  forbidden  to  dispose  of  their 
landi  unless  sufficient  were  left  of  the  residue  to  satisfy  the  lord  for 
the  services  due  for  the  feud;  2  Co,  InsL  65,-67. 

But  a  check  so  vague  was  not  sufficient  to  pat  an  end  to  the 
practice  of  subinfeudation,  or  preserve  the  rights  of  the  chief  lords 
imimpaired.     In  jFVoiice,  it  had  been  prevented  by  an  ordonnance  of 
PMHp  AugusiuSf  A.  D.  1210,  wliich  directed  that  in  future,  where 
any  estate  was  dismembered  from  a  feud,  it  should  be  held  of  the 
chief  lord,  1  Cruise  Dig.  (2nd.  EdiL)  18.    In  Engbrndf  it  was  nut  an  suMafco^. 
end  to  by  the  statute,  now  before  us,  of  Quia  Empiores  Temxrum  ^^"^^ 
-A  J3.  1290,  first  in  force  in ircfawrf by  the  8  £eto.  IF.Iric  1,-4.2).  SS*^'" 
146a 

The  preamble  of  this  statute  recites  the  mischiefii  which  before 
prevailed,  viss.  that  the  chief  lords  lost  their  escheats,  and  other 
inoidentB  belonging  to  their  fees;  and  the  act  contains,  for  our  pre- 
sent purpose^  two  main  provisions ;  the  ^stj  that  the  feoffise  shall 
hold  the  lands  or  tenements  of  the  same  chief  lord,  and  by  the  same 
MTvioes  and  eostoms  by  which  his  feoffi)r  held  them  before,  (subject 
t0  apportionment  where  part  of  the  land  only  is  sold) ;  the  second^ 
that  it  extends  to  lands  sold  to  be  holden  in  fee  simple  only,  and 
only  to  the  time  (then)  future.  The  king,  being  superior  chief  lord  3]ihb!'tSe^ 
of  all,  is  not  restrained  by  this  act,  for  none  can  be  restrained  but  ''^^* 
he  who  holds  over  of  some  lord,  and  the  king  (in  general)  holds  of 
none ;  but  if  he  should,  he  would  be  so  far  bound,  Co.  LiitL  43  b ; 
LUtL  i.  140;  Co.  lAttL  99  a;  2  Co.  InsL  67.  By  the  long  operation 
of  this  statute,  the  mesne  lordships  have  become,  in  a  great  measure, 
eaEtinguished,  and  the  inunediate  tenure  of  estates  of  fee-simile  is 
noW|  usually,  of  the  king. 

It  has,  indeed,  been  conceived,  that  there  is  another  eau^ption  to  3h^2^^^ 
the  statute.    It  will  be  seen  that  the  words  of  this  act  are  not  n^a-  ^^J^^^ 
dve ;  they  do  not  expresdy  forbid  subinfeudation ;  but  have  two  direct  iS^^^^ 
pKOvinons,  affirmatively — 1st,   to  make  alienation  of  part  of  the 
fend  lawful;  2dly.  to  give  to  subinfeudation  in  fee  the  effect  of  alie- 
aatioiL    And  it  has  been  said  that  the  general  words,  <^that  the 
ftoflbe  shall  hdid,  &c.  of  the  same  chief  \otAj  &c"  have  a  tacit  excep- 
tion, vis.  unless  all  the  lords  mediate  and  immediate  do  assent  tliere- 
Bttto;  for  QatfiM  remmciare poiesi  beneficio  Juris  pro  se  inirodueti.  2 
Ok  buL  501. 
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ThuR,  where  a  man  enfeoffed  another  to  hold  of  himself,  for  term 
of  his  life,  rendering  eight  marks  per  cammnj  and  doing  foft  him  the 
services  due,  and,  after  his  decease,  to  hold  of  tlie  chief  lord  of  the  fei^ 
hy  the  services  doe,  for  ever ;  on  an  avowry  of  a  distress  for  the  eight 
marks,  it  was  otgected,  that  the  statute  ordained  that  men  thence- 
forth be  enfeofled  to  hold  of  the  chief  lord,  and  that  here  was  sop- 
|x>sed  to  be  a  feoffment  to  hold  of  the  feoffor  which  was  against  the 
•statute ;  but  it  was  answered  that  this  was  a  wrong  to  no  one,  sstc 
to  the  chief  lord,  and,  therefore,  that  the  tenant  was  bound  to  plead 
to  the  deed,  H.  2  Edw.  IL  1  Fitzh.  Abr.  101,  102,  Avawriey  pL  185. 

Opposed  to  this  is  the  authority  of  Littleton^  who  aays,  **  also,  if  a 
man  grant  at  this  day  to  an  abbot,  or  to  a  prior,  lands  or  tenements 
in  franic  almoigne,  these  words  (frank  almoigne)  are  void :  for  it  ii 
ordained  by  the  statute,  which  is  called  Quia  Empkres  Terranm 
i( which  was  made  itnno  18  £•  1,)  that  mme  may  alien  nor  grant  hmdi 
-tnr  tenements  in  fee-simple,  to  hold  of  him»df.  So  that  if  a  ma 
seised  of  certain  tenements,  which  he  holdeth  of  his  lord  by  kn^A 
serviee,  and  at  this  day  Ae,  ^c.  granteth  hy  licence  the  same  tenemeoto 
to  an  abbot,  &e.  in  fnsk  almoigne;  the  abbot  shall  koU  immedMn 
the  tenements  l^  knight's  service,  of  the  same  lord  qfwhom  his  gra^ 
tor  held,  scad^shallnot  hold  (fhis  grantor  in  frank  almoigne,  by  reaaoa 
-of  the  same  statute.  So  that  none  can  hold  in  fi^nk  almoigne,  unles 
it  be  by  title  of  prescription,  or  by  force  of  a  grant  made  to  any  of 
his  predecessors  before  the  same  statute  was  made.  But  the  Idng 
may  give  lands  or  tenements  in  fee-simple  to  hold  in  fi-ank  almoigne, 
or  by  other  services;  for  he  is  out  of  the  case  of  that  statute.'' 
LOtL  §.  140.  According  to  him,  therefore,  clearly  the  statute  has  a 
negative  operation. 

Sir  Edward  Coke  says,  that  this  position  of  Littleton  <<  is  jostW 
inferred  upon  the  statute,"  although  immediately  after  he  sa}-!,  a 
licence  or  dispensation  within  the  statute  *^  may  he  done  by  the  tdaf, 
and  all  the  lords  immediate  and  mediate ;  for  it  is  a  rule  in  hw, 
alienaUo  licet  prohibeatur,  consensu  tamen  omnium,  in  quorttm  favorm 
prohibita  est,  potest  fieri,  and  qaUibet  potest  renunciare  juri  pro  n 
introductoJ'  He  afterwards  puts  this  licence  of  all  the  lords  mediate 
and  immediate,  on  the  footing  of  a  dispensation  of  the  sitUute  if  Qatf 
Emptores  Terrarum.  *^  Dispenisatio  est  nudi  prohilnti  prooida  rtlasatiiH 
utilitate  seu  necessitate  pensatdJ'  Co.  Littl,  98,  99 ;  2  Co.  InsL  50L 
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In  this  doctrine  of  dispensation,  Sir  Edward  Coke  followed  Hizhef" 
bertf  who  says  the  king,  by  licence,  <^  may  dispense  with  the  statute, 
and  grant  such  authority  to  his  tenant  if  he  irill.  But  it  seemeth 
another  lord  cannot  grant  such  licence  to  his  tenant,  by  reason  of  the' 
interests  of  the  lord  paramount:  but  the  king,  and  all  mesne  lords^ 
together,  may  grant  licences  unto  the  tenants  para^ail,  who  have  the 
fee  of  the  lands,  that  they  may  alien  the  same  to  an  abbot  or  prior 
to  hold  of  him  in  frank  almoigne,  or  to  grant  the  same  unto  a  lay 
person,  to  hold  of  him  by  certain  services,  because  that  the  statute 
Quia  EmptoreSy  jpe.  was  made  only  for  the  advantage  of  the  lords, 
and  therefore  they  all  may  dispense  with  the  statute.^  FiizL  NaU 
Breo.  211.  /.  (8M  Edit.  485,  486,) ;  besides  the  year  books,  he  refers 
to  the  writ  of  Owtra  firmam  CoUaHomSj  Ldber  hUraL  119. 

The  only  other  authority,  referred  to  by  Sir  Edward  Coktj  gives*  no 
saj^ori  (if  it  be  not  quite  repugnant)  to  his  position ;  it  was  a  case 
where  a  lord,  by  licence  of  the  king,  gave  certain  manors  in-frank 
almoigne  to  a  prior  and  his  successors,  to  hold  of  him  and  has  heirs 
with  a  Mon  obstante  of  the  statutes ;  and  the  Court  said-  that  ho  could 
not  release  his  right,  and  save  his  seigniory  to  himself;  for*  by  his 
release  his  right  should  be  merely  extinct  altogether,  and  afterwards 
by  his  reservation  the  right  could  not  be  saved :  AL  13  Edw^  lU* 
2  FUzh.  Abr.  151  h^  Beless,  pL  36. 

The  weight  of  authority,  then,  seems  opposed  to  die  principle  that 

the  parties  interested  have  power  to  renounce  the  statute  made  in 

their  (avor ;  and  the  pretended  power  of  suspending  statutes,  by  vegBX 

authority,  having  been  declared  illegal  at  the  revolution,  it  seems 

that  we  are  to  give  this  statute  the  effect  attributed  to  it  hy  LUtietmn 

and  to  hold  that  subinfeudation  cannot  be  effected  by  a  subject,  in 

any  manner,  at  the  present  day,  the  operation  of  this  statute  trans- 

turring  the  tenure.    See  also  Wright  lenur.  160 ;  1  Cruia  Dig.  ffUt 

EOL)  SO,  31. 

Oae  case  however  may  deserve  consideration.  Before  the  revolu-^ 
tiim  and  particularly  from  the  time  of  the  18  Ediv.  III.  Eng.  ff  Lrt 
daL  3,  c.  3.  it  was  usual  for  the  Crown  to  giant  licences  to  alien  in 
mortniain,  with  a  rum  obstante  of  the  statutes  of  mortmain^  and 
also^  (which  was  not  warranted  by  the  18  Edw.  IIL)^  of  this 
statute  of  Quia  Emptores.  It  was  deemed  prudent  to  give  these 
royal  licences  a  certain  d^ee  of  parliamentary  sanction,  and 
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accordingly  by  the  7,  8  WUL  III.  Eng.  c.  37,  and  32  Geo.  Ill  Ir^ 

c.  31,  the  king  is  empowered  to  grant  licences  to  alien,  and  to  hekf 

in  mortmain,  in  perpetnity  or  otherwise,  any  lands,  tenements,  renti^ 

or  hereditaments  whatsoever,    <<  of  whamaoever  the  same  MBt  if 

holdenJ*    The  meaning  of  these  words  certainly  was,  whether  the 

lands  wereholden  of  the  idng  himself  or  of  any  mesne  lord;  Hargr.  Co. 

UttL  99.  a,  note  (1) ;  but  whether  they  do  not  go  further  and  imply 

that  the  grantees  in  mortmain  under  such  licences  shall  hold  of  their 

grantors,  and  not  of  the  next  superior  lords,  notwithstanding  tbe 

statute  of  Quia  Emptores^  may,  perhaps,  be  considered  to  admit  of  a 

doubt 

Where  te.  Hencc,  at  the  present  day,  between  subject  and  subject,  if  a  gnst 

•trnpie^being  bc  made  in  fee  simple,  although  the  grant  in  words  reserves  the  teniin 

5^^*^/^   and  services  of  the  grantee  to  the  grantor,  no  tenure  exists ;  and 

^^™'       therefore,  where  such  a  grant  was  made,  reserving  a  rent,  (such  aiv 

commonly  called  a  fee-farm  grant),  and  the  grantors  brought  as 

ejectment  for  non-payment  of  rent  grounded  on  the  statutes  on  tU 

subject  in  force  in  Ireland,  and  recovered  judgment,  and  had  ezeea- 

tion ;  and,  nineteen  years  afterwards,  the  grantee  brought  an  ejectmeot 

on  the  title,  it  was  held  that  he  was  entitled  to  recover  backtb 

premises,  as  no  ejectment  on  those  statutes  could  be  maintained  oi- 

less  there  was  tenure,  and,  therefore,  not  by  grantor  in  fee-farm;  Bikw* 

d.  Bondv.  The  Trustees  of  Dr.  Sterne's  Charities ;  Batty,  87,  noU  (4 

See  M.  45  Edw.  III.  15  h,  case  16,  2  Co.  Inst.  502,  that  this  aet 

extendeth  to  lands  holden  by  fee-farm. 

The  reader  will  find  tlie  various  points  upon  the  verbal  constro^ 
tion  of  this  act,   on  points  which,   though  not  necessary  to  oitf 
present  consideration,  may  be  hereafter  adverted  to,  well  coUedeJ 
in  2  Co.  Inst.  6S-67 ;  500-505. 
Where  to.  Proceeding  to  the  next  inferior  species  of  estate,  we  come  to  ^ 

uropiomnts  casc  of  a  tcuaut  in  fee-simple  absolute,  granting  to  another  (mi  lb 
Srhii^tod^"  Ae»r«  of  his  body.  This  at  common  law  was  held  to  create  a  con£- 
tional  fee;  for  it  was  considered  as  a  grant  in  feensimple,  W 
subject  to  a  condition  annexed  to  the  limitation  of  the  estate,  ti& 
that  if  the  grantee,  or  donee  (as  he  was  called)  died  withoat  sndi  ian* 
as  was  limited,  the  land  should  revert  to  the  donor,  WiUian  v.  JBeH^ 
ley\  1  Plowd.  241-252;  Wrighi  Tenur.  185-188.  Therefore,  if  dii 
donee  had  died  without  issue,  or  if  the  issue  afterwards  fSuled,  tki 
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imitation  ot  thd  estate  was  expired.  But  it  was  held  that  if  issue 
rcnre  bom,  the  condition  was  performed  to  thia  extent,  that  the 
hme  might  afterwards,  and  while  such  issue  lived,  alien  the  whole 
B9-«imple  of  the  estate,  and  thereby  bar  the  donor  of  his  reverter 
tpon  faihure  of  such  issue.  En  Temps  Edw.  L  1  FUzh.  Abr.  339  6., 
%rMedbii  /rf.  62 ;  30  Edxo.  L  Ibid.  pL  65.  And  even  an  alienation 
Mfore  issue  bom  would  bar  the  isme^  because  the  donee  claimed  a 
he-simple,  and  the  issue  could  only  claim  through  him,  E.  10  Edw. 
IL  Bnd.  /rf.  61 ;  Co.  UM.  10.  a.  Such  alienations  did  not  enable  the 
donor  to  enter  for  a  forfeiture,  2  Co.  InsL  233. 

It  is  remarkaUe,  that  in  the  authorities  the  estate  of  the  donor, 
bving  right  at  common  law  to  enter  upon  failure  of  the  issue 
Hnnted,  is  sometimes  called  a  reverMn^  Co.  Laid.  19  b. ;  sometimes 
^  fight  of  reverteUr^  2  Co.  InsL  2BS,  9otnetimes  ti  possibility  of  reoertery 
Ox  LiUL  19  Oj  2  Co.  InsL  284,  and  sometimes  barely  *^  a  possibility  ;^* 
MCb.  49,  €u  m  lAmpefscase.  In  Pinker  v.  LUcoUj  O.  Bridgm.  877,  Sir 
Ofkmdo  Bridgman  says,  that  <*the  possibility  of  reverter",  at  common 
Itw,  was  not  grantable  over ;  an  assumption  for  which  he  cites  no 
Kidiority,  and  which  cannot  be  correct;  for,  clearly,  a  seigniory  was 
giantaUe  over,  and  this  <<  possibility^  of  Inverter  was  a  seigniory 
ttid  often  so  called ;  and  in  truth  there  was  a  greaier  interest  where 
4s  tenancy  in  fee-simple  was  conditional  and  determinable,  than 
"Wiiere  it  was  absolute  and  unqualified. 

Ihe  above  spedes  of  limitation  was  put  an  end  to  in  estates  of  ^^^^l^ 
inheritance  in  lands  and  tenements,  by  the  statute  13  Edw.  I  Eng.  ^'  ^^ 
%  b.  Westm.  2,  l^  which,  c.  1,  such  conditional  limitations  were  turned 
fats  strict  estates  in  fee«tml.    The  preamble  (which  recites  tiiat  lands    , 
^M  many  times  given  to  a  man  and  his  unfe  and  the  heirs  of  them 
^BegotteUf  with  such  condition  expressed,  tiuit  if  such  man  and  his 
^ife  die  without  heir  of  tiiem  b^otten,  '^  the  land  so  given  shall 
Nwrf  to  the  giver  or  his  heir  ;*'  terra  sic  data  ad  donatorem  vel  ad  ejus 
^sredem  reoaiatwry)  complains  tiiat,  ^hj  the  deed  and  feoffinent  of 
^kem  to  whom  land  was  so  given  upon  condition  the  donors  have 
hsrelofore  been  barred  of  their  reoersum^  (exdusi  Jverwni  kwMsqme  de 
^f^ttfsrskme  eorundem  tenementortanj)  and  it  is  then  enacted  that  the  will 
tf  the  donor,  accoriKng  to  the  form  in  the  deed  of  gift  manifestly  ex- 
|iweid»  shall  6e  observed,  ^so  that  they,  to  whom  the  land  was 
{iven  under  such  conditioui  shall  have  no  power  to  alien  the  land 
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8o  given,  but  that  it  shall  remain  {remanetd)  unto  the  isoe  of  than 
to  whom  it  was  given  after  their  death,  or  to  the  giver  or  to  Ui 
heir,  if  issue  fail  by  reason  that  there  is  no  issue  at  all,  or,  U 
any  issue  be,  it  fail  by  death,  the  heir  of  such  iasue  fiuling." 
The  chapter  concludes  by  saying,  that  a  fine  levied  upoo  siidi 
lands  shall  be  void  in  law ;  <<  neither  shall  the  heirs,  or  those  ts 
whom  the  reversion  belongeth,  {ilU  ad  guo$  q^ecUA  reoenio)  ikn^ 
they  be  of  fuU  age,  &c.  need  to  make  their  claim."  The  same  statutab 
in  c.  3,  mentioning  tenant  by  gift,  (^<  tmens  — -«* /wr  dbniM^  ts  fta 
reservatur  reversio**),  and  in  c  4,  making  express  mentioa  of  tensali 
in  fee-tail,  ('<  tenenies  per  /eodum  talliatumj")  speaks  of  the  doaon 
by  the  same  words,  <<  ad  quos  spedat  revenio.** 

Since  this  statute,  wherever  a  gift  in  tail  is  made  willioot  ssyisf 
more,  a  reversion  in  fee  is  in  the  donor,  LUil.  §•  19;  and  it  has  htm 
held  that  the  operation  of  the  statute  has  been  to  turn  the  feetimfh 
of  the  fhnee  into  a  parHadar  estate  of  inheritance,  and  the  revcrttf 
of  the  donor  into  a  reversion  in  him  expectant  on  the  estate  tail;  9ti 
that  though  this  point  was  <mce  doubted,  yet  it  was  without  r^MMi 
for  that  by  the  judgment  qf  thai  parliament  a  reversion  was  Bettkdi> 
the  donor;  Co.  IaUL  22  o,  ^  6;  2  Cb.  InsL  335,  342,  347.  Seete- 
ther  the  argument  in  2  Plowd  553  fr,  554,  ^  Pig.  on  Beam,  S&. 
The  case  does       Where  a  tenant  in  fee-simple  mrants  an  estate  in  fte^tsil)  Ae 

not  come  «r        o 

Jutote^^  tenant  in  tail  will  hold  of  the  donor  and  not  of  die  chief  Iwd,  w 
^aSSt^e  re.  this  statute  of  Quia  Emptores  only  applies  where  the  entire  fee-ampb 
^SiuXi  is  transferred,  E.  4  Hen.  VI.  19,  case  6,  cited  in  WilUon  v.  Bem 
1  Plowd.  237,  ^  240;  2  Cb.  InsL  505,  KeUw.  128,  &  /rf.  77:  fd 
this  holds  even  though  the  gift  in  tail  be,  <  to  hold  of  the  chief  ki' 
of  the  fee,'  for  these  words  are  void,  and  he  shall  hold  of  the  doatft 
T.  20  Edw.  III.  1  Fitz.  Abr.  97  6,  Avowrie^pL  131.  If  the  doniNr  of  a 
estate  tail  grants  over  his  reversion  to  a  stranger,  the  donee  iriB 
hold  of  such  stranger,  Bingham^s  case^  2  Cb.  91 ;  but  if  an  etM 
for  life,  or  in  tail,  be  made  of  land,  the  remainder  in  fee,  the  tam^ 
for  life,  or  in  tail,  shall  hold  of  the  superior  lord  by  force  of  this  i^ 
of  Quia  Emptoresi  2  Co.  InsL  505;  Anon.  3  Dyer^  362,  hpL  \^ 
So  where  the  tenant  in  tail  has  also  the  reversion  in  fee  in  himMK 
as  he  cannot  hold  of  himself,  it  being  a  maxim  of  the  law  that  nets 
potest  esse  tenens  et  dtminus^  he  shall  hold  of  the  superior  lord|  1  GrM 
Dig.  {2d  EdU.)  88* 


over* 
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If  tenant  in  fee-sinfple,  holding  by  certain  aerviecs,  make  a  gift 
in  tail,  and  reeerve  no  services,  yet  the  donee  in  tail  shall  render  to 
bim  such  services  as  he  renders  over;  Cos.  Incert,  Temp,  Keiho.  124, 
pL  80,  and  seej^ff.  77  ^  101. 

A  cmuHikmal  fee  may  still  exist;  as,  if  land  be  limited  to  a  man  2S?4luSS«&. 
and  his  heirs,  provided  that  if  the  grantor  or  his  heirs  pay  snch  a  toUMlct!^ 
sum  of  money  to  the  grantee,  &c.   the  grantor  or  his  heirs  may 
re-enter,  &e. 

Another  species  of  estate  in  fee,  is  what  is  called  a  qualified  fee, 
where  instead  of  the  event,  which  is  to  determine  the  estate,  being 
annexed  by  way  of  conditUm  to  defeat,  it  is  superadded  to  the 
Hmiiaihn;  as  if  land  be  limited  to  A.  and  his  heirs,  so  long  as  A 
hath  heirs  in  body.  In  this  case  the  limitation  expires  with  the 
happening  of  the  event;  in  the  case  of  the  condition  the  estate  is 
then  vmdable  by  the  entry  of  the  grantor  or  his  heirs. 

In  both  these  cases  the  tenant  acquires  an  estate  in  fee^simple^ 
(thoogh  not  absolute);  Seymow^s  cascj  10  G>.  98;  which  is,  con- 
seqaently,  within  this  statute  of  Quia  Emptores;  and  since,  therefore, 
by  force  of  this  act  the  seigniory  and  tenure  are  extinguished  between 
the  grantor  and  grantee,  and  transferred  to  the  superior  lord,  the 
right  of  the  grantor  of  the  conditional  fee,  to  take  advantage  of  the 
happening  of  the  event  stipulated,  is  turned  into  a  naked  condition^ 
and  the  right  of  the  grantor  of  the  qualified  fee,  to  have  the  land 
revert  to  him  in  the  like  case,  becomes  a  mere  possibUUy^  and  nei- 
ther the  condition  nor  the  possibility  \b  Ic^lly  assignable. 

Where   tenant  in  fee-simple  grants  for  life,  or  any  number  of  2Sun  & 
lives,  or  for  any  number  of  years,  there  is  always  a  reversion^  because  pSil\^!J^S^ 
there  is  a  residue  of  the  estate  continuing  in  him  who  made  the  ^^^^^ 
particular  estate,  Co,  Litd,  22,  &.,  and  wherever  there  is  a  reversion, 
there  is  also  tenure,  and  it  makes  no  difference  that  he  demises  for 
hia  own  life;  M.  41  Edw.  III.  1  Fitzh.  Abr.  161  b.  Wast,  pi,  88. 

Those  who  have  an  estate  of  fee-simple,  conditional  or  qualified,  ^'^**"? ***•,. 
may,  so  long  as  it  lasts,  act  upon  it,  and  plead  it  precisely  as  a  fee-  fi  riSStel" 
simple  absolute,  Seymour's  Case,  10  Co,  98;  and  even  if  there  be  SSS^!**"' 
tenant  to  him  and  his  heirs,  so  long  as  J,  S.  shall  have  issue  of  his 
body ;  and  he  give  the  land  to  J,  S.  and  the  heirs  of  his  body,  the  first 
tenant  has  a  reversion  expectant  upon  the  entail,  and  yet  there  is  no 
possibility  of  his  having  profit  thereby,  for  the  particular  estate  is 
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not  determinablo  io  as  to  let  the  reveraon  take  eflTect  after,  both 

ending  at  the  same  instant;  F.  Moor.  347,  in  Cholmlq^s  Que. 

Diigng^u      In  the  cases  of  all  tenants  holding  an  estate  less  than  of  fee-siiiiiiii^ 

t^whS^  the  distinction  between  conveyances  of  that  description  to  whick 

hMoS^t     the   common    law   has   allowed  a  tortious  effect,    such  as  feoff* 

'^'^'     monts,  and  those  which  are  called  innocent  conveyances,  such  at 

lease  and  release,  forms  a  material  and  perpetually  recuning  oooo- 

deration,  which  must  be  carefully  attended  to. 
whcratflu         An  alienation  by  tenant  in  tail  may  be  such  as  to  bar  the  isnie lo 

nantintail  n  t         % 

gnnu  in  flee  tail ;  as  by  a  fine  under  the  statutes :  or  to  bcw  both  die  issos^  asd 
the  reversion  or  remainder  over;  as  by  recovery:  and,  eKcliisifiBljr 
of  tliose  modes  of  conveyance,  although  tenant  in  tail  cannot  aiioi 
indefeasibly  for  more  than  hi^  own  life,  yet  his  alienatMm  is  wi 
absolutely  void;  but,  if  made  by  a  conveyance  (of  the  first  mar 
tioncd  sort)  transferring  die  right  of  possession,  will  create  a  dittm' 
(intumce  of  the  entail  and  the  reversion,  &c.  and  thereby  drive  tke 
claimant  to  his  real  action  to  obtain  the  possessioi};  or,  if  made bft 
conveyance   (of  the  second  sort)  transferring  the  pooBocaion  onlji 
will  be  voidable  by  entry. 
TheeffbctM       If  there  be  no  discontinuance,  the  original  reversion  subskua 
donor  and  the  the  douor  of  the  cstatc  tail  undevested;  and  although  the  irnuiteecf 

donee  or  hif  ,  •••i  i  i  •     i     •  t  •  i 

grantee.        tlic  douec  has  au  estate  descendible  to  his  heirs,  determinaUe  on  tM 

death  of  the  tenant  in  tail,  Seymour's  case^  lO  Cb.  96-98,  still  he  imst  |i 
hold  of  the  donor,  for  he  cannot  hold  of  bis  grantor,  the  tenant  is  tid; 
Littl.  §§.  649,  650.  See  also  Co.  LitU.  18  a.,  117 a;  Ganbery.SU' 
don,  Vaugh.  269  But  though  the  estate  in  tail  be  discontinued,  tb 
donor  may,  notwithstanding  the  discontinuance,  connder  the  tenaat* 
tail  as  his  tenant;  M.  2Edw.  IL  1  FUzh.  Jbr.  101,  A,  AvowrieVA\  K 
JVeylond's  case^  H.  18  Edw.  III.  7,  case  22;  and  the  heir  in  td 
can  compel  the  donor  to  treat  him  as  tenant,  and  not  the  feoAit 
Trebony's  Case,  H.  48  Edw.  III.  8  6.,  case  18 ;  2  Phwd.  561.  Butthtf* 
who  arc  privy  to  the  act  of  discontinuance,  cannot,  it  seems^  «t  ^ 
up  against  those  under  whom  they  hold.  And,  tberefore,  the  d<f 
may  consider  the  feoffee  of  the  tenant  in  tail  as  his  tenant,  so  k4 
as  the  discontinuance  lasts;  £.81  Edw.  III.  2  FUzk.  Jbr.%^^ 
Garde  pi.  116.  It  has  however  been  doubted,  whether  the  doifl^ 
could  avow  upon  the  alienee  of  the  donee,  by  thus  showiiig  ^ 
special  matter;  Anon.  KeUw.  ISO  b.pL  103;  Ibid.pL  104. 


k 
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Where  there  is  tenant  in  fee  by  certain  senaoes,  and  he*girc9  the 
lands  in  tail,  remainder  over  in  fee,  and  the  tenant  in  tail  makes  a 
feoffment  in  fee  to  a  stranger,  the  chief  lord  may  still  consider  tlie 
tenant  in  tail  as  his  tenant ;  The  Earl  qf  Sk^ffbrd  v.  CAorfe^,  Jlf. 
41  Edtff.  IIL  26,  case  22. 

Where  there  is  no  remainder  over,  the  superior  lord  of  a  donor  in  Theefltetai 
tail  may,  at  his  election,  during  a  discontinuance,  consider  the  feoffee  J||^S^2|^ 
ef  the  donee  in  tail  as  his  tenant,  holding  of  him  by  the  same  ser-  ^ 
vices  as  the  donor  held ;  as  in  a  case  put  by  Sir  EdwardCoke :  *^  A. 
holdeth  lands  by  knight's  service,  and  giveth  the  same  to  TR.  in  tail, 
to  hold  of  him  in  socage ;  J3.  maketh  a  feoffinent  in  fee,  the  feoffee 
ahall  not  hold  of  the  lord,  in  socage,  as  the  feofibr  held,  but  by 
knight's  service,  as  A^  the  donor  held:  for  by  the  feoffment  the 
reversion  in  fee,  holden  by  knight's  service,  is  drawn  out  of  the  donor, 
and  passeth  to  the  feoffee ;  and  the  feoffee  in  this  case  cannot  hold 
of  the  donor ;  and  this  case  is  not  against  the  letter  of  the  law,  but 
within  the  intent  and  meaning  thereof;    for  the  meaning  of  the 
law  [L  e.  this  statate  of  Qicia  Einptoir€»\  was,  that  the  fooffee  should 
ludd  of  the  lord,  as  the  feoffor  did  when  the  fooffide  held  of  the  same  '■ 
\wA ;  and  this  act  was  made  for  the  advantage  of  lords ;  and,  there* 
fms^  in  constructioo,  the  feoffee  shall  hold,  not  as  the  fedfor,  Imt  as 
the  donor  hdd;"  2  Co.  In^  502. 

.   If  the  tenant  in  tail  make  a  eift  in  tml,  it  seems  the  latter  donee  wheretenant 
lias  an  estate  tul,  determinable,  &c.j  and,  in  any  case,  he  Iiolds  of>^t«u- 
Ilia  immediate  donor. 

If  he  grant  for  any  smaller  estate  he  has  a  cleat  reversion;  as  if  he-  \M)erebe 
make  m  feoffment  to  one  for  life,  and  fhe  only  doubt  in  that  case  ^^' 


to  have  been,  whether  he  should  beconsidered  to  have  his  re- 
version in  fee-tail,  or,  as  ligainst  his  tenant,  a  reversion  in  fee-simple; 
Adam  Brownes  Cascj  E.  18  Edw.  IIL  12  a,  case  2.  So  if  he 
make  a  demise  for  his  own  life;  M  41  Edw.  IIL  2  FUzh.  Abr.  161, 
&  mui,pL83. 

If  tenant  for  life,  for  lives,  or  for  years,  &c.,  by  a  conveyance  ihe^mxt 
operating  at  common  law,  make  a  grant  of  any  estate  of  freehold  foriiTMor" 
whieb  may  exceed  his  own  term,  this,  in  genial,  works  a  forfeiture  Snv^Jl2?r 
of  hie  own  estate,  and  investe  him  with  a  tortious  estate  in  fee  in  ^'tS^S^ 
the  reversion,  and  his  grantee  with  a  tortious  estate  of  freehold  com-'  vHnm^ 

temi. 

mensurate  with  the  grant    Tlie  common  law  attributed  so  great  a 
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-^gor  io  thb  conveyanoe,  on  aoeount  of  the  (tuppeeed)  notoriety  of 
the  livevy  of  fieisin,  &c.  that  an  actual  estate  of  freriiold,  aooordiiq^ 
to  tbe'twms  of  the  grant,  vmB  thereby  ereated  in  the  feoflGse,  ke^ 
without  regard  to  the  right  which  the  feeflfor,  &c.  had  to  grant  it; 
and  the  possibility,  that  the  freehold,  so  created,  could  have  a  looger 
"duration  than  the  estate  of  the  feofibr,  was  considered  a  Yiolation  of 
the  feudal  obligation.  Thus,  if  tenant  in  tail  after  possihility  of 
i^ue  extinct  (wlio  is  conudered  for  most  purposes  to  have  an  estate  bat 
for  lifq)  alien,  by  such  aconveyanoe,  for  the  life  of  another,  it  is  s 
forfeiture;  1  BolL  Abt.  8M,  Estaie  (C)  pL  2,  Lewis  Bowlea^stoie,  11 
Co.  80  b.  Hence  the  question  of  tenuse  between  the  grantor  and 
grantee,  in  such  cases,  can  only  be  considered  where  the  estate  ii 
granted  by  what  is  called  an  innocent  conveyance,  or,  if  otherwiM^ 
where  there  is  dearly  no  estate  of  freehold  cheated  in  the^prantee^ 
exceeding  that  of  the  grantor,  or  where,  by  some  means  4X  otiier,t 
forfeiture  is  prevented. 

The  next  consideration  is,  that  the  grantor  may,  4n  terms,  imaii 
the  tenure  either  of  himself,  or  of  the  person  from  whom  he  Un* 
self  immediately  holds.  If  he  do  not  reserve  the  temm  of  Uv- 
self,  and  grant  either  for  an  equal  or  a  greater  estate  than  he  hia- 
self  holds,  there  seems  jm>  question  but  that  the  conveyance  opentsi 
by  way  of  aUenation^  or,  as  it  is  usually  called  in  this  case,  ott^ 
meni;  Shepp.  Toii€hsL266,  From  the  principles  before  stated,  jkSSd 
it  is  inferred  that  where  a  less  estate  is  granted,  '^  to  be  faolden  of 
the  superior  landlord,"  these  words  are  void,  and  the  grantee  shall 
bold  of  the  grantor;  see  2  J3ro.  Abr.  261,  Tefutres^  pL  67. 


TTheeaM  He  that  is  seised  of  Jands  of  any  estate  for  his^own  life  or 

/oriiretioate  thcr's  lifc  may  make  what  lease ^r  years  he  will  of  it,  and  it  wiH 

be  good  so  long  as  the  lease  for  life  doth  last;  Shepp.  ToucksL  2681 

wheretenant      If  tenant  for  his  o^vn  life  erant  to  another  for  his  (the  ssranlei^i) 

li^'E^fo!^   life,  the  grantor  has  a  reversion.    This  has  been  idecided  in  a  ow 

^^'i^tfoT^  where  the  grant  was  at  common  law,  but  a  forfeiture  coold  sot 

take  place,  viz.  ^^  If  tenant  for  life  maketh  alease,  by  deed,  or  wi&- 

out  deed,  to  him  in  the  jcm^nder,  or  4*eversion,  in  taile  or  in  Coei 

for  the  term  of  tJielifeof  him  in  the  remainder  or  reversion^  and  sRori 

ho  in  the  remainder  taketh  wife  and  dietb,  his  wife  shall  not  bi 

endowed,  for  tenant  for  life  shall  enjoy  the  land  again ;  for  fivfti- 

turc  it  cannot  be,  for  he  in  the  remainder  was  party ;  and  sorreDte 
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It  eannot  be,  Jbr  tiuakig  wkok  ettaie  was  twi gingm  f  Co»  LML  42  «. 
This  IB  the  caM  in  jK  18  Rk.  11^  1  FUzh.  Abr.  259  a,  IkmwpL 
66 ;  see  also  Ckudkiffh*^  catey  I  Co,  137  a,  per  Femur  J. 

If  tenant  for  life  grant  to  another  pwr  caOre  vie,  the  grstniofr  has  wbcKhe 
a  rererraon.  <^  So  it  is,  if  tenant  for  life  take  hasband,  and  by  deed  /w««<^"^ 
indented  they  make  a  lease  to  him  in  the  reversion  ^/Sw'  the  life  of  ike 
kuebamlj  reserving  a  rent,  this  is  neither  forfeiture,  nor  absolute 
mrrender,  for  the  eause  aforesaid,  and  die  resen'ation  is  good.^ 
Gk  IaUL  42  a.  This  is  the  case  in  Lib.  Ass.  29  Edw.  III.  17(y, 
ease  64. 

If  tenant  for  another^s  life^  or  for  any  number  of  Kves,  make  a  ^^!?!!? 
leasfr  for  any  other  life  or  lives,  (always  supposing  Aat  no  forfeiture  SS^um. ' 
is  woilcedX  the  grantor  has  a  revendon;  and  in  aU-thcse  eases  the 
grantee  will  hold  for  the  term  granted  to  hinni  deierminabk  with  the 
ettoie  ef  his  grconior. 

This  position  may  be  eonndered  as  fully  estaliHshed^by  the  eases  Slfd^M 
vXEakmd.  Greene  v.  KeUer^  Byrne  v.  Moriarfyf  and  Hughes  v.  ff&w^  fofoiS'T"^ 


Kn^  1  Bxs  tc  S.  7 — ^15 ;  S.  CC.  MSS.  Some  doubt,  indeed;  seems  to  be  ^l^^HT 
Botertained,  whether  these  cases  did  not  proceed  upon  the  ground  that  ure. 
Mie  of  the  Kves,  for  which  the  grantor  was  seised,  actually  teas  in  the 
mfse^Eai&n  d.  Greenev.  Keller,  and  in  the  other  cases  nuig  have  fjeen 
bis  own  life,  and  upon  the  doctrine  that  an  estate  for  one's  own  life  is 
liq^her  than  for  another  man's  life;  but  it  would  be  difficult  to* rest  the 
fecisions  upon  that,  because,  in  the  latter  cases,  it  would  be  tb  make  a 
fireet  intendment  in  favor  of  the  pleader,  and  in  the  former  ease, 
die  tenant  for  his  own  life,  confessedly,  granted  for  die  same  life. 
Die  maxim  that  an  estate  for  one's  own  life  is  a  higher  estate,  &e., 
it  IS  admitted,  is  not  universally  true :  **  And'  herein  is  a  diversity  to 
be  observed  betweene  several  estates  in-  several  degrees,  and  one 
srtate  with  several  limitations.  For  in  the  first,  an  estate  for  a 
SMn's  own  life  is  higher  than  for  another  man's  life,  but  in  the 
leeond  it  is  not."  Ok  LML  41  h.  Indeed  it  is  exceedingly  doubtfid 
rbether  it  has  any  application  save  as  to  the  learning  of  surrenders^ 
riz.  with  r^ard  to  the  principle  that  the  person  to  whom  the  sur- 
vnder  is  made  must  have  a  greater  estate,  immediately  in  remainder 
r  reversion,  in  which  the  estate  surrendered-  may  merge;  for  it 
s  in  this  way  that  wo  find  it  applied  in  the  books;  see  Srid.  and 
Pdrh..  (km.  §§.  689^.  590;  Lewis  Ikwkiscase^  11  Co.  Sly  a;  Bocl 
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Abr.  Leaaes  (5)  2 ;  and  Perkins  qualifies  the  expression,  saying  that 
*<  an  estate  for  a  man's  own  life  is  a  biglier  estate  of  freehold  uHb 
hinij  than  the  estate  for  the  life  of  another  man  is.''  That  H  is  no 
inherent  quality  of  the  estate,  is  demonstrable  from  the  Tery  cases 
put ;  ^*  As  if  ^.  be  tenant  for  life,  the  remainder  or  reverskm  to  & 
for  life,  A.  may  surrender  to  jB.  ;  for  the  estate  of  B.  for  terms  of 
•his  own  life  is  higher  than  an  estate  for  another  man's  life;  and 
therefore,  if  tenant  for  life  infeqffe  him  in  the  remainder  for  li&i 
tlus  is  a  surrender,  and  no  forfeiture."  Qk  IaUL  41  i^  42  o.  Thui 
that  which  was  a  higher  estate  in  A.y  when  conveyed  to  JB.  was  not 
so  in  him.  It  is  observable  that  in  none  of  the  decisions  upon  sur- 
renders from  which  this  doctrine  is  deduced,  is  the  principle,  of  tk 
estate  for  one's  own  life  being  a  higher  estate,  &e.  ooee  mentioBed; 
Piers  de  GrimstecPs  case^  M.  2^Edw.IU.  B%case  16,  M.  19£d». 
///.,  2  FUzh.  Abr.  187  a,  Surrendre^  pLS,^^  It  also  ilssorns 
renuirk,  that  in  exchanges  of  land,  in  which  it  is  a  prinoii^  ^h«t  fit 
estates  exchanged  must  be  equal,  it  seems  now  settled  (althooi^  Ai 
authorities  of  Perk.  Qmv.  $.  275,  Finch's  Imm)  lOS,  and  Skf^ 
Ibuchsi.  296,  are  the  other  way)  that  tenant  jwr  t^  and  tenant  jsr 
autre  vie  may  exchange,  for  their  estates  are,  as  to  eaidi  other,  eqssl; 
I  RolL  Abr.  813,  Exchange  (Cj.pU.  a,  4,  5;  PresL  Shefp.  TbadUL 
296. 

There  is,  it  is  true,  another  instance  of  the  applicatioii  of  tbe 
maxim,  viz.  '^  A.^  tenant  in  fee  simple,  makes  a  lease  <tf  lands  to  B» 
to  have  and  to  hold  to  B.  for  terme  of  life,  without  moitioaiBg  fsr 
whose  life  it  shall  be,  it  shall  be  deemed  for  terme  of  the  life  of  the 
lessee,  for  it  shall  be  taken  most  strongly  against  the  lessor,  and,  ss 
hath  beene  said,  an  estate  for  a  man's  own  life  is  higher  than  for  the 
life  of  another."  G>.  Liiti.  42  a.  But- passing  by  the  quaint  lOMimii 
of  those  times,  what  is  this,  after  all,  but  a  mere  matter  of  constm^ 
tion  as  to  the  intention  of  the  parties  ?  And  that  it  is  so^  is  jkm 
from  the  case  put  immediately  after,  that  if  tenant  in  tail  make  snoii 
a  lease,  it  shall  be  taken  to  be  but  for  the  life  of  the  lessor,  £srit  is 
not  to  be  presumed  that  he  granted  more  than  he  lawfully  might 
wheretenant  From  theso  authorities  the  general  position  might  be  laid  diwii 
SiSC^t  life  ^^^  ^^  tenant  for  his  own,  or  any  other  life,  or  for  any  numher  of 
ve^Stt.*'*'  lives,  grant  for  any  different  life  or  lives,  he  has  a  reversion;  bat 
there  are  not  wanting  audunities  whence  an  opposite  oonqlusioa  1* 
been  inferred. 
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In  thd  first  place  itis  said,  <<  If  A,  lenee  for  liib,  kaae  to  B.  for  <^°^J^ 
he  life  of  JB.,  (f  A.ho  long  live,  thia  ia  a  forfeiUiro^  because  J3.  had  voi»k»' 
111  estate  for  his  own  life;"  and  this  is  laid  down  in  1  BolL  Abr.  854, 
S'taie  (l)pL  S,  citing  <'  TV.  5  Jo.  Br  hut  it  is  obvioos  thai  that  ia 
01  extngndicial  dictum  cited  from  the  case  of  CasOe  t.  Dod^  wfaioh  ia 
aentioiied  just  before,  ibid.  pi.  2,  (also  reported  %  Qro.  200,  3  BM* 
Ibr.  781,  Uses  (F)  plL  7,  8,),  and,  if  it  be  law,  that  it  proceeds  npoa 
ka  principle  that  these  words,  *^  tfJL  so  long  liye,"  are  a  €omUikmf 
md  not  part  ni  the  limitation  of  the  estate,  in  which  case  it  is  clear 
i  tartioiui  estate  would  pass  to  JB.  for  his  life,  subject  to  the  condi- 
ion.    Whether  sneh  express  words  would  now  be  held  words  of 
landition,  or  of  lindtaUon,  (see  Shqqx  TontckiL  12S,  125),  it  is  mam- 
eat  that  the  implication,  by  which  the  measure  of  the  grant,  where 
4^  tenant  for  one  life,  grants,  by  lease  and  release,  &c.,  to  B.  for 
mother  life,  is  restrained  within  the  limits  of  AJs  estate,  can  only  be 
I  Bndtatioii,  and  cannot  be  a  condition ;  and  therefoi^  the  authority, 
lioogfa  it  be  law,  does  not  apply*    It  is  not  improbable  that  fVUHam 
1$  MBomdemlbfs  ca$e^  H.  8  Edw.  IIL  %  4^  case  8,  (cited  by  Hak^ 
Cbw  lAtd.  42  a,  noils  (11), )  was  the  foundation  of  the  position  in 
Uofk ;  Mamde  lessee  for  life  makes  a  lease  to  Bichard  (generally), 
m  amdiium  that  if  Bichard  die,  living  Maudej  then  the  tenements 
ifaould  return  to  Maude ;  there,  by  construction,  the  lessee  took  the 
irhole  estate  for  the  life  of  his  lessor,  subject  to  the  condition ;  for, 
ID  estate  certain  hayii^  been  determined  in  the  grant,  it  must  ha%'e 
been  construed  an  estate  for  the  life  of  the  grantor. 

The  prinmpal  antiHyrity  against  the  position  aboye  submitted 
m  ihe  judgment  of  Sir  Orkmdo  Bridgnum^  C.  J.  reoentiy  published, 
m  tlie  case  of  jPMer  v.  LOcaU,  O.  Bridgm.  878,  (Oirfer,  45,  &  C). 
The  ease  was,  nmply,  this;  A.  seised  firar  his  own  Kfe  and  the  lives 
ef  JB.  and  C.  assigns  to  trustees  to  the  use  of  himself  for  Kfe, 
remainder  to  B.  and  his  heirs ;  upon  the  deaths  of  A.  and  A,  the 
Mendant  daimed  as  heir  to  £.,  the  plaintiff  claimed  under  a  con- 
wmywBbde  from  the  trustees ;  tiie  juc^ment  of  the  Court  was  against 
the  defendant,  but  the  Chief  Justice's  opinion  was,  that  it  ought  to 
be  giren  for  him ;  and  so,  beyond  all  doubt,  it  ought  The  question 
was,  whetii^  die  estate,  in  law,  remained  in  the  trustees,  or 
executed,  by  the  statute  of  uses,  in  JB.  6r  the  defendant  his  heir. 
Sir  Orkmio  Bridgman  tiieught,  that  by  the  first  limitation  the  whole 
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/reekold  passed  daring  the  life  of  A.,  it  being  but  one  estate  of 

freehold,  and  that  any  thing  beyond  that  was  only  a  contiiqpeDcy  or 

possibility ;  but  that  there  was  a  gciniiUa  juriSj  or  retrospect  to  die 

seisin  which  the  trustees  once  had,  which  would  preserre  the  eon- 

tingent  uses,  and,  when  the  contingency  happened,  was  saAeieiit 

to  serve  the  use  limited  to  B.  and  his  heirs,  which  then  beetiM 

executed. 

It  is  now  so  well  settled  that  these  ulterior  liroitatioos  are  not 

contingent    uses    or  possibilities,   but    vested    remainders,  that  il 

would  be  idle  to  enter  upon  a  discussion  of  that  tojnc;  see  Lower. 

BurroHj  3  P.  IVUl.  262,  and  the  other  cases  cited  in  Feam.  Cad. 

Bern.  496 ;  see  also  mUiams  v.  Jekyly  2  Ves.  mn.  681 ;  Si^fiM  t. 

Lord  Midgraoe,  5  Dwmf.  ^  E.  57S;  Doe  \.  Ltuionj  6  Duntf.^E. 

289.    They  are  remainders,  because  there  is  m  residue  ib  point  of 

duration  undisposed  of  by  the  previous  limitation ;  and  they  »* 

vested,  because  there  is  always  a  person  who  may  enter  upoQ  (k 

determination  of  the  previous  estate. 

What  may  be  limited  as  a  remainder,  may  be  reserved  as  a  refer* 

sion ;  Gardner  v.  Sheldon^  VoMgh.  269 ;  and  therefore  it  followi^ 

that  since  if  A.^  seised  for  life,  limit  to  B.  for  life,  remainder  crnr, 

the  remainder  is  good,  if  he  limit  nmply  to  JB.  for  life,  he  has  a  is- 

version  in  him  undisposed  of  (a). 

J^^«»«n*      If  tenant  for  years  grant  for  any  less  term,  he  has  a  rerepw» 

fraTterml*    though  it  be  but  for  a  day  or  an  hour,  and  this  cannot  operate  ais> 

assignment ;  Holfbrd  v.  Hatchj  1  DougL  183. 

w!S?fo?iivM      ^'  tenant    or  his  own  life,  or  for  the  life  of  another,  or  for  any 

for^temT*"^  number  of  lives,    grant  for  the  same  life  or  lives  for  which  he  lum- 

own:  self  holds,  or  if  tenant  for  years  'grant  for  his  own  term,  in  thets 

cases,  the  grantor,  it  seems,  has  no  reversion ;  but,  as  I  appreheiA 

it  will  depend  upon  the  terms  of  the  conveyance,  whether  it  sbaU 

operate  as  an  assignment  or  an  underlease. 

This  position  must  be  received  with  doubt,  considering  the  weigU 

of  authority  by  which   it  is  opposed;  but  it  is  the  oonduoon  t0 

which  I  have  bocn  led,  after  a  minute  investigation  of  the  authoritid* 

semUe,iha^        That  there  is  no  reversion,  I  infer  from  JVUUamde  MaundevM* 

thereia  no  •  •  i  ■  j 

«'^«»«»-      cas€y  H.  8  Edw.  IIL  3  6,  4  a,  4  &,  as  it  seems  to  have  been  UIKIC^ 


(a)  S^  Um  note  to  the  case  of  HnghMV.  ffowfinr  t  Ft  ^  E.  2%  woA  Mnw^' 
Thwgkti  m  the  cute  rf  Hmjliei  t.  Mdwiin,  JDubUut  1824. 
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stood  by  lUzkerberif  9  Fkzh.  jibr.  167,  a^  Eeseeii,  pL  86^  iiticl  by 
Hede,  Ox  LM.  42  a,  nofe  (11) ;  therO)  one  Rickard  g^ranted  to  JM% 
(fbrmerly  fausband'of  ibbifcfe,)  and  to  Maudej  to  have  and  to  hold  to 
tbem  and  the  heirn  of  John;  after  the  death  of  JMit,  (thehdsbaaic^) 
Maude  **  leased  tilie  same  tenements  to  Robert  de  F.  and  Joan  his 
wiife,  ppon  $adi  cwidUum  that  if  Bchiart  and  J^niii  should  die,  Wmtg 
Mande^  then  the  tenements  should  return  to  Mawk.^'  Rickard^^ 
hm^ng  heen  empleaded  by  William  de  MaundeviOe^  made  defitalt,  and 
Maitde  prayed  to  be  reedved  to  defend  her  right,  alleging  ^t  she 
lMMl>m  reversion;  (which  it  was  neeeinai7  for  her  to  establish,  2  G 
jbuL  M&j  for  the  statute  which  gives  the  receipt  IS  Edw.  I.  Bng.  {r 
3%  SMU  \i  tVeelm.  2,  c  8,  says,  ^admiHMtur^  '^r;  tZK,  ad  quae  epecMt 
rsMTNo  ;")bnt  her  prayer  wite  refused.  -  It  Is  evident  that  tiiemsiH 
licr  m  which  Sir  Matthem  Hale  viewed  the'd^eision,  was  this ;  ihtii^ 
not  being  any  estate  certain  determined  in  the  grant,  and  the  grantof 
(Mamk)  biing  only  tttiant  for  life,  the  lease  dmU  be  but  lor  the  life 
of  tba  leiM^r,  as  in  the  ease  in  Ok  UMLASta;  imd  thus  the  whole 
evtato  passed,  though  subject  to  the  condition.  .  It  is  true  that  AUa^ 
Imrgk  J*^  in  his  ifichsn  before  judgtnent,  does  not  put  the  case  on  this 
gffoimd ;  but,  attending  to  the  ptrgument  of  Trewood^  in  which  he 
endeavors  lo  show  that  the  estate  of  Robert  and  Joan  diould  be 
adjudged  for  term  of  Oieir  liVes,  subject  to  the  condition,  and  which 
immediately  precedes  the  judgment  on  the  point  l^  Shardebwe  J.  we 
sihall  ^d  (%r  Matthew  Halffs  interpretation  to  be  the  true  one.  It 
ia  observable  that  Herk^  C.  J.,  at  the  first,  intimated  an  opinion,  that 
by  expressly  reserving  the  reversion  Maude  was  receivable  as  owner 
of  the  reversioa,  although  it  was  uncertain  whether  alie  should  sur- 
^e^  or  whether  she  never  could  have  any  thing  in  the  lancb. 
See  Lord  Abergavefm^e  case  cited  F.  Moor.  S98,  399,  in  Roeees  caee^ 
^hit  if  lessee  for  his  own  life  aind  the  lives  of  two  others  make  a 
*csss  for  all  the  three  Ihres,  it  is  no  forfeiture. 

That  there  may  be  tenure  in  this  case^  thoi:^h  there  be  no  reversion,  Butuiatthm 
it  an  inference  which  I  draw  from  the  following  passage  in  the  *^Litle  "'^• 
Dreatiee  concerning  Write  if  Supoenoj''  c.  4,  edited  in  Hargr.  Law 
Tracts,  p.  335;  <<  In  the  statute,  that  is  called  Quia  emptoiree  terror 
rum,  it  is  enacted  amonge  other  thinges,  that  it  shall  be  lawful  for 
every  freeman  to  make  a  feoffment  of  his  landes  or  of  parte  of  his 
lands  to  whom  he  will,  so  that  the  feoffee  hold  alwaie  of  the  chiefs 
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lord  of  the  fee.    By  reason  of  which  statute  if  a  maa  aUke  that 
statate  made  a  feoffmeot  without  deed  or  by  deed  poUe  feeernuf  « 
rente^  that  reservation  is  voyde  for  any  remedye  tbait  ye  shall  have 
by  the  common  lawe.    And  so  it  is  if  a  man  being  seased  of  laodb 
for  tarme  of  lifo  graonte  over  his  whole  interest  wi^ioat  dpede  or  bj 
deede  poUe  as  is  aforesaide  reserving  a  rent,  that  reaervatk^  k  vwde 
in  the  lawe  as  for  having  any  remedie  by  the  common  laws;  ftr 
there  is  a  maTime  by  the  lawe,  that  a  reservation  of  rente  shall  not 
stand  in  effect,  unles  he  that  makeih  a  reservation  have  a  revenim 
in  him,  or  else  that  the  lande  may  be  koUea  of  him  by  that  nat 
reserved  as  it  mightt  haoe  bin  b^e ihe  liaide  statuteof  Qfsmeaf^ 
tores  terrarum ;  and  therefore,  sythe  it  caimot  be  bolden  ef  lui% 
because  qf  the  said  statute^  and  seinge  also  that  he  halh  no  raiaiw 
skm  in  him,  therefore  for  that  reservation  he  shall  have  no  nsseif 
in  the  courtes  of  the  common  lawe^  iuu** 

This  treatise  was  written  in  the  xeign  ai  JSemtp ^VWU  and  ii  i 
direct  authority  to  prove  that  i^  common  law,  (independentfy  af  tk 
statute  of  Quia  Ewqdiores  T!smmm)i  wh^ve  tenant  for  lifo  aisdea 
lease  for  the  same  life,  reserving  As  tenure  ^i  himsdf,  thalMM 
held  of  the  lessor.  It  is  true  the  writer  sayi^  <<  it  cannot  be  boUflsif 
him  because  of  the  said  statute;"  hut  this  arises  from  hianot  havi^ 
adverted  to  c  8,  which  expressly  confli}^  the  proviuons  of  c;  1  to 
lands  sold  to  be  holden  in  fee  simple. 
uiS£!ttl^  It  has  been  thought  that  if  an  authority  could  be  discovered  spas 
ta^oTGAMu  ^^  chapter  of  the  statute  of  Gloucester  {a)  whichgivea  the  writof 
waste,  it  would  be  directly  in  point,  and  there  are  passages  ia  tlie 
books,  where  it  is  said  that  if  tenant  for  life^  or  other  persons'  Um 
let  or  grant  aver  Us  estate^  he  in  the  reversion  shall  have  a  wA^ 
waste,  against  him  to  whom  the  tenant  for  life  or  other  persons*  Hub 
let  over  or  granted  his  estate ;  V^.  Natura  Brevium  41 ;  FUzk.  jM  I 
Brev.  57  E.  (Sth  Edit  131.) ;  but,  I  apprehend,  in  these  writers  Ac  I 
expressions  ^  let  over  his  estate,'  and  ^  grant  over  his  estate'  muB 
an  assignment,  and  not  an  underlease ;  Habfs  note  ibid,  refocring  tt» 
M.  \{^  Hen.VL^b,case29;2Co.In8LZ02.  As  it  ia  settled  tW 
the  action  of  waste  only  lies  by  him  who  hath  the  immediate  astato 
^  inheritance^  Co.  LittL  53  6,  it  is  in  vain  to  search  for  an  iastaaett 
of  waste  brought  by  a  tenant  for  life  who  leases  for  life. 

■     ■ I  ■  ■     ■■  I  I  I  I    ■  ■  I  ,  I  ■  ■  ■   I  I  i  I,  I— — .^li— —^w* ^ 

(a)  c,  5,  if  fife,  p.  3,  No.  IS. 
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Bat  liere»  on  the  one  hand,  it  is  insisted  that  in  this  case  there  ii 
» ravenion ;  on  the  other  it  is  contended  that  the  operalion  of  the 
mveyance  most  be  an'  assignment,  and  that  there  is  no  tenure* 
i  will  be  necessary  to  examine  both  these  positions. 

It  is  said  there  is  a  reversion ;  and  the  argument  mainly  relied  on 
i  this;  if  laads  be  conveyed  to  A.  for  life,  remainder  to  B.  for  the 
ife  of  il.,  J3.  has  a  vested  remainder,  and  he  may  enter  on  the  forfei- 
areef  ^;  CMbnkiftcMej  2Cb.  51a;  PotAAkts^v.  Smiih d. Dormer^ 
V!0Bf,  3S6,  840;  FecaiL  OmL  Bern.  334;  this  is  incontestably  cstab- 
iahed  by  the  usual  course  of  conveying  to  trustees  to  support  con« 
ii^nt  remainders  for  the  life  of  the  tenant  for  life ;  the  estate  is 
neh  as,  interposed  between  an  estate  for  life  and  a  remainder  in  tul 
o  the  same  person,  will  bar  dower;  Duncomh  v.  Dimoombj  3  Le». 
bST ;  and  it  is  now  the  common  mode  of  preventing  dower,  Feam. , 
TtmL  Rem.  509;  and  hence,  it  is  said,  as  this  may  be  limited  over,  if 
sft  in  the  grantor  it  will  bo  a  reversion.  The  answer  given  to  this 
%  that  here  the  remainder  is  not  extracted  out  oiA.*s  estate  for  IJfe^ 
Hit  out  of  the  foe  simple  of  the  grantor ;  he  might  have  granted  the 
wvmrsion  for  the  life  of  ^  by  another  conveyance,  and  that  had 
leen  a  present  possession  of  the  reversion ;  by  the  same  reason  he 
nasf  grant  it  as  a  remainder;  O.  Bridgm.  378,  370;  and  certainly, 
o  render  the  cases  ad  idemj  it  ought  to  be  diown  that  if  A.,  being  . 
enant  for  life,  grant  to  B.  for  the  life  of  ^.,  remainder  to  C.  for  the 
ifo  of  ^  C*  takes  an  estate  in  remainder. 

On  the  other  side,  it  is  said  there  is  no  tenure,  for  that  a  reversion 
M  ciswintinl  to  tenure.  The  contrary,  however,  is  clearly  established 
if  the  authorities  before  collected  with  respect  to  estates  of  inherit- 
aiee»  Then  the  case  in  1  Bro.  Abr.  850  b.  Dower  pL  17,  2  Bra. 
Jbr*  252  a,  Surrender  /^  5,  is  said  to  be  an  authority  that  if  tenant 
br  life  lease  to  his  lessor  for  life,  it  is  a  surrender;  but  it  appears 
diere,  and  still  more  cleariy  from  the  authority  in  the  year  book 
there  abridged,  M.  45  Edw.  III.  13,  cose  0,  that  it  was  the  case  of 
m  asrignment ;  the  words  of  the  book  are  that  Alxoey  being  tenant  in 
lower,  /iessa  son  exMe  to  W.^  who  had  the  reversion,  rendering  to  her 
\0L  by  the  year,  &c. ;  and  these  words,  as  I  conceive,  import  an 
flsignment  and  not  a  lease  reserving  tenure ;  see  WUliama  v.  Jekylf 
f  Fes.  Men.  684^  685. 

So    if  tenant  for  years  demise  for  the  same  term  for  which  he 

z  z 


UnmOi  IfdIdBi  t^Mtving  tbe  tettHre  of  biitt0elf>  fhk  (thdu^itfaMibe 
BO  rev^fmti)  ii  te  on^kMe  and  not  an  BtKifpoBeni;  jRMKiiqf  W 
jHUfMrf,  1  SH^  4^b.    t^  thk  it  te  olijeeted  Oiat  it  is  Mpift||fiinl  V 
the  definition  of  « lease  i  ^  A  l^ase  dolh  properli^  ngliille  H  dett^  or 
letting  df  lands^  l^ent,  commoii,  or  any  hefeditament  unto  aiMyAer 
Ibr  a  AMSf  (ndethM  h^  tbat  doth  let  it  hath  H.  For  wfaei^  a  leflieeftr' 
life  or  years  ddth  gfriitit  ot^  all  MrMat«  6r  time  mttoafioHjer^  tlii' 
k  twfe  fnptuht^  txSk^  iii  MilpMtiient  then  a  letfete ;V  ^ki^^l*MUt 
2^.    BtMr  lh«  teHgUKg^  h^re  Il8^  moat  Be  tt^atdy  we^gjliid;  «> 
must  b«  OMsideNid  Aft  qtHdiflod  by  What  ia  said  almost  fntairi&ritff 
rfler^  jftid.  e68{  <<  And  ho  th^t  ii  pMNMesaed  of  lands  W'tefoetflMif 
A)r  yeafea  may  mak^  a  lease  of  it>br  off  or  part  of  ihtf  yiSarei^  aitfi 
these  «^  good  loases."    The  case  iii  ftmaj^  ^tboogh  it  a^MrsP^^ 
eofate  id  stating  that  the  lesior  could  not  dB^train  fop  Waifitdf  s 
xerranion)  has  be*n  recogtiiaad  as  an  la^horily  fbr  the  poittl'WHek 
U  dteides;  Cham  A  Dfencow  v.  l^ag^,  t  Vm.  830^  S-iy"/  liadM 
76T,  &  C;  4  CVln^  Vig.  <M  JUife)  112«    Biit  if  the  kistMUai^ 
aftet  «o  be  an  lulsignmeilt,  it  will  opelrate  a4  sta^ ;  ai  '^beto^JBf 
lAsaie  fe#  years,  4Mmveyed  by  in  iitdtottire  tOdch  fecikd  4Mr'  iif^ 
gkkd  katts  and  iHtiketo^  thut  Ae  bsiee  mUffiiai  the  pMiuiei^  to 
JV.  his  eaacttors^  adteiiuMrators  nd  asa^fis^  lfiQ|^<»  tte'exe^di^ 
nmrviUicHSj  and  agreetaieota  aforesaid;  althoog^  tli^re  was  abdt 
reservation  df  root  to  £•  and  seremt  (H^vedants  ^MTefent  firlMa  these 
in  the  original  leasoi  it  was  held  to  be  ail  attiignment^  jnUm&t 
Sdwanb^  1  Xto^i  187^  mte  (d9).    It  niay  be  t&ooght  thallMli^J^ 
pot  the  ease  upon  thfe,  that  th^d  wad  (as  he  temarked)  no  reverrion; 
but  thoo^  he  4Hei  PmtUehey  v.  HotmeSf  he  does  not  qneitian  iti 
aathority*    The  pMsiigo  hotti  Skepp.  TokckM.  968,  is  controverted 
thvs;  it  k  said,  ^WbeiiaU  the  yeati  are  mcluded  in  the  inlltraiaeofi 
then  it  wiU  operate  aa  an  assignnKdnt,  and  not  as  an 
2  Pngt  Skepfik  TiudaL  M8|  and  for  this  tie  cited  Jehnyn  tJI 
Slwm  Part*  Cm.  l99i    Itt  fhut  <^ato^  T.  N.  by  deed^  redtii^  a  leiie 
under  wfaioh  h«  was  poiMased  of  A  6of  t^e  fbt  a  telnA  of  oile  ffi^ 
sand  yesfs^  granted^  MUlgfi^  add  ge«  ^ver  unto  ttti*  defcnd^t;-Mr 
execators^  &di  Iha  iidd  cotlage)  ft«.  Md  the  Mid  tease  (therein  Vedte^ 
/uOatdum  to  bci#^  W  exte^titotil,  tsA.f^&iA&MnJkrak  OxM  4f  XK 
jpc.  unto  the  end  of  the  term,  and  for  and  durxi^  idl  the  rest  snd 
rasidiie  of  the  mii  ttnn  <^  dn^  tbMMUd  y^iute,  Ae^  by  and  under 
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of  leaae.  The  case  first  aro^e  in  tiie  Cwrt  ^  JCti^/^  i?<IP¥^  und  i» 
;|r^M^iq  i>e«ii.  600  (IS  4loil  U»  Ibff.  031»  I  SMi^«44^  9 ^¥^ 
;^fftJ4&  C.)  and  it  was  detervil^ed  tha^  the  AoiM^iliP  19W  ^»9p4  ^ 
.rViVWA.  to  thQ  prmifM^  i^  it  «v»e  hfild  tlMHt  the  grtmtfif  ym^fvag 
Igtmt/^ .th^  kmd,(md  nojfc  hia  f^seiat^  <»•  term)  and  tfie  4wtot<>Nii  beppsg^ 
i|iN&  j^Pfcb  ^tiile  us  would  n»t  ppee  by  Iaw»  ike  dud  ensdy  piweil  191 
MMhAt  will.  This  jiidgmecity  hovever,  ww  nmmA  in  the  £m^ 
.flN0r  flhmkr  (Skinn,  586,  641,  ^)  a«d  the  mrer«a  i^wfiraied  «i 
^flfause  of  Lecd%  (Sfovf.  P*  C  109,)  U  l»9g  beM  Ifceilb  hy  Ae 
t%ei^  lo  tb^jvimiMff  of  Ae  deed,  ihe  wh<4e  mft^^ 
tl#  Sbi  iMiglti^e.  •  It  is  clear,  therefore^  diat  tUe  case  dpee  not  aoffMrt 
the  position  for  which  it  ia  cited- 

t  JtL  has  been  eonsidered  by  eom^  tlia|;  tjie  point  ef  (he  leshtoMe  c^ 
jsMure:  in.  these  easee  was  dAtermined  in  the /^aee  of  MitfrnAOnme 
r^zJUhTf  jwd  the  other  eee^  be^v^  rafiBPTad^  md  wUdb  sfaill  be 
;iMirci  particMlitrly.  adverted  ie  her#aftar;  biat  itbae  been  nai^tained 
llMthAtdeaiaion.went  iqiM  the  gr^wd  tbait  the  omrt  vmii  net 
fOBNime^  the  lives  to  be  die  ^same  where  l^e  nmm  ^rp^eaoMP* 
Nailiber  icaa  the  repent  ease  pf  Pluck  y,  J>igge9^  Eftck-  Chain,,  >,  IH- 
idlig  Uam^  l^Sl^  M5S.  (a)  be  considered  as  rnlJpg  tbo  fieinW  WQb 
^<ka,  decision  was  principally  referred  iU>  the  ponsftrtiei^  pf  tjke  fit%- 
aute  of  general  Avowries,  altboogb  .o^rtaiidy^  as  the  /yiestion  aroae 
jufML  a  plea,  of  Hon  temtil,  (as  it  did  idao  m  the  ease  of  BaMm  t. 
JTmsosi,  jcqported  1  Huds.  ^  B.  70>)  it  seems  diAenU  to  i^t  tb» 
ease  upon  any  ground  which  does  not  include  a  decision  that  tenoOB 
•dideodati. 

f  We  shall  next  conmder  the  effee^  where  jGraaiola  fitir  Kveaer  jpeais  mgwii^. 
gi«at(byoon¥eyancesnottortiou8)  for  grealier  estates  than  tlMifftbaai-  g^pjigg' 
ariveabold*    If  the  grant  be  in  faeA»ple,.theeftei»  ifcshaold  sasKj 
aaMsi  .be  an  >asrigaBsent ;  IMA  $.  600^  indeed  ii  may  be  ctmcerad 
tfMitlfae.alalttte  ^  QfM  Emfltsns  wg/ffdmik  ^  ^aoldi|o 

h0iHUeniin.£Be  sinqple*** 

'    ;If  the  snnt  of  a  freehold  interest  be  in  tail,  then^  it  seems,  there  ^^viiatu^ 
ihliJteBitte,  fov-iAe  .operalbn  of  the  giant  srodd  fee,  to^ Ivrid  t^  the  soBtiataa. 
j^watee^:  and  the  heirs  of  Us  body»  9fc.  for  iIm  livas  fi>r  wUeh^he 


-  J . 


{a)  Tbk  case  wS  be  rtported  a  1  AmIi.  f  JB. 
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vniere  te- 
nants for  yean 
grant  in  tall 


'When  tenant 
for  years 
grants  for  a 
greater  term 
of  jean. 


Obsenrattons 
on  the  doc- 
trine of  te- 
nure here 


grantor  held ;  and  if  this  were  expremed  there  would  be  teome ;  wm 
2  Boli.  Mr.  497,  Surrender  (G)  pL  16. 

IS  the  grant  of  a  chattel  interest  be  in  tidl  or  for  lifOf  then,  it 
seems,  the  effect  is  the  same  as  if  it  had  been  made  ioir  the  iriiole 
term.  Devise  of  a  term  in  tail,  remainder  over,  the  limitation  ov«r  ii 
altogether  void.  Child  v.  BayUe^  Pabn.  48.  Estate  for  years  limited 
for  life,  remainder  over ;  this  is  not  good  as  a  remainder,  but  may  be 
by  way  of  executory  devise,  Manning^s  case  8  Cb.  95;  it  is  bet  a 
possibility,  and  cannot  be  barred  by  the  quasi  tenant  fmr  lifo ;  iSMl 
and  Xampefs  case  ,10  Co.  47 ;  it  cannot  be  granted  to  a  stianger 
during  the  life  of  the  first  devisee.  Carter's  ceue^  cited  in  Fidwooit 
cttsej  4  Co.  66,  and  Lampets  case;  though  it  may  be  extingoislied  bj 
grant  or  release  to  him  in  possession. 

In  Shepp.  Tauchsi.  268,  it  is  said,  if  tenants  for  years  make  bssei 
for  longer  time,  as  if  lessee  for  years  make  a  lease  for  life ;  it  seeDB 
by  this  the  land  will  pass  for  life  if  the  term  of  yeara  last  so  b«ig« 

K  tenant  for  years  lease  for  a  longer  term  of  years,  it  has  been  hM 
that  this  operates  as  an  assignment.  Thus  in  Hicks  v.  Dmomng^  1  Li 
Baym.  99,  (1  SaUt.  13,  5.  C.)  it  was  said  by  the  court,  <^  if  knee 
for  three  years  assigns  his  term  for  four  years,  or  demisea  the  booM 
for  four  years,  he  does  not  by  this  gain  any  tortious  reversimi,  and  it 
does  but  amount  to  an  assignment.'^  The  point  too  was  direetly 
decided  in  the  late  case  of  Rankin  v.  Newsam^  1  Huds.  ^  JB*  70;  but 
it  is  scarcely  possible  to  extract  any  principle  upon  which  this  eve 
can  be  distinguished  from  that  in  which  tenant  for  years  leases  for 
his  own  term. 

What  has  been  put  forward  in  the  forgoing  pages  should,  pe^ 
haps,  rather  be  regarded  as  a  theory  upon  which  the  several  autho- 
rities may,  as  nearly  as  possible,  be  reconciled,  than  as  a  doctrine  of 
tenure  which  has  as  yet  been  recognissed  in  any  decided  case ;  asd 
it  is  not  easy  to  say  that  they  can,  altogether,  be  so  reconciled.  Ibe 
principal  difficulty  is,  as  to  what  shall  operate  as  an  ass^nment,  and 
what  as  an  underlease,  where  a  tenure  of  the  grantor  is  reserYO^ 
but  no  reversion  is  retained.  If  in  such  cases  the  grantee  be  sot 
assignee,  it  will  be  asked,  what  estate  has  the  grantor  ?  It  must  be 
answered,  a  seigniory,  or  quasi^  or  in  the  nature  of  a  aeignkvy. 
Such  an  assumption  is  not  inconsistent  with  feudal  principles;  for 
feuds,  in  their  infancy,  were,  at  first,  from  year  to  year^  and  after* 
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wwrds  for  Kfe ;  if  then,  before  they  became  hereditaiy,  subinfeada- 
tion  WM  allowed,  the  very  case  of  a  tenant  for  a  year  or  for  Kfe, 
graating  for  his  own  estate  and  retaining  a  seigniory  must  hare 


Bat  it  nmy  be  objected  that  this  cannot  be  an  estate,  for  that  the 
grantor's  interest  is  subject  to  extingmshlnent  in  a  case^  wliere,  if 
he  had  m  reversion,  it  would  not ;  as  is  demonstrated  by  the  two 
pot  in  2  BolL  Mr.  497,  Surrender  (G)  IL  10,  15;-^  8,  If 
for  life  leasa  to  the  lessor  Jar  the  Kfe  of  the  lessor^  it  is  not  9k 
■nrreiider,  for  he  hath  a  possibility  to  have  it  again,  sciUoeij  if  the 
lessor  die  before  himself;*-^  9,  If  lessee  for  life  lease  to  the  lessor 
fbr  the  l^e  qf  the  kseee^  this  ie  a  surrender,  because  he  hath  not  any 
poadbility  of  reversion,  &c  for  this  is  all  one  with  a  grant  of  his 
estate.  But  this  is  not  inconsistent  with  the  nature  of  a  seigniory, 
which  seems  to  have  been  peculiarly  liable  to  extinguishment;  thus  if 
there  be  lord,  mesne,  and  tenant,  and  the  lord  release  to  the  tenant, 
or  confirm  his  estate,  &c.  by  this  the  mesnalty  is  extinct,  for  he  hath  it 
only  in  respect  of  the  charge  which  he  owes  to  his  lord,  and,  by  the 
release  &c,  that  is  determined;  2  Bro.  Abr.  260  h^  261  a.  Tenures 
pflL  48,  60.  So  if  there  be  lord,  mesne,  and  tenant,  and  the  lord 
paidiase  the  tenancy,  the  mesnalty  is  extinct ;  H.  2  Edw.  IL^  ^ 
1  FUzh.  Abr.  Sll,  ExUaumeni,  plL6^7. 

It  has  also  been  sud  that  this  statute  of  Quia  Empteree  extends  to 
aO  estates  and  interests,  and  has  constantly  been  so  considered ;  and 
the  passage  cited  from  Hargrocoie  Law  Tracte^  (Ante^  p.  859),  is 
certainly  an  authority  to  that  efiect;  but  I  find  it  impossible  to 
Booede  to  this  against  the  express  provinon  of  the  act  itself;  and 
not  only  that,  but  the  whole -context  and  wording  of  the  statute, 
plainly  confined  to  cases  of  grants  in  fee  simple,  and  more  evidently 
io  than  the  statute  of  cessavit  (a),  which,  it  has  been  decided,  applies 
only  to  cases  of  grants  in  fee  (b).  LUtL  §§.  213,  214,  215,  21f, 
217,  Ok  IMtL  142,  143,  have  likewise  been  referred  to  as  pro^ng 
that  a  reversion  is  essential  to  tenure;  but  it  is  evident  that  the  cases 
there  stated  are  all  cases  of  grants  by  a  tenant  in  fee  simple,  and 
IMMm  expressly  attributes  the  necessity  of  retaining  a  reversion, 
in  the  cases  which  he  puts,  .to  the  force-  of  the  statute*  of  Quia 
Bimflares  Terraruuu 

* ' ■  ■  i  '  • 

(a)  JtUct  Nob  10,  p.  3.  (6)  See  AnUt  p.  311. 
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It  is  right  to  add,  thai  the  doctrine  above  piopeeed  le 'copilraiy.lt 
the  principle  of  the  deddon  in  BaMM  r.  Newmm^  I  J^iMi*  JTiA^.TQ; 
to  the  opinion  of  aeveral  of  the  judgee  in  the  cn^  of  i?lii|dk  y.  tUg/mt 
i5»:&.  C^omft. /r.  TVm  1828,  (wUch  wiU  be  reported  in  t^ 
td  the  opinion  of  many  text  writers  of  nlidi  oonsid^rftioii ;.2  JPM> 
Qmv.  124;  WatkMs  Cow.  BAEdU,  272;  tn  Trhnl  was  iswiiimd ially 
case  iX  Doe  d.  Fnmm  t.  Bataneni,  2  BanL  ^  jL  168^  m  whU  A, 
being  possessed  of  a  term  for  years,  by  kcm  dtmiscid  thenpipanai 
for  a  term  eo-eztensive  with  his  own,  reserving.rsdtMlisidlQVll^ 
conditions  with  a  olause  of  re-edtiy  in  case  of  ii^^br«aidk«if  anj^.tf 
them,  and  tiiis  instmmeni  was  called  by  JUmUf  C^.J^  ^%'eomfof 
anca  operating  as  an  assigmnent  of  iiis  whole.  inteiMt  in  lA^Jiadf 
and  also  to  the  ease  otParmenier  v.  fTcUer,  referred  fto  tftfrdip^iMt, 
taken  in  the  sense  in  which  it  is  nsoally  nnderatood. 
AoiiMritiM        Where  the  tenant  conveys  to  the  landlord  his  whde  ealatoi  .'Hi^* 
ntfonoTa     fhcr  it  be  by  express  surrender,  or  impliedly,  either  by  aat  li«^|iH 
uiJ^b^^  >A^^  ^  ^  estate,  or  by  a  lease  of  the  lands  for  the  aaiMi4||n%«l|ia 
SSteiL       tenure  is  extinguished,  and  it  follows  that  any  rent  veaevved  isiqf4# 
rent  service.    In  the  case  of  a  freehold  this  must  be  by  <|eei,  critii 
no  surrender;  Brown  v.  Ku^fswell^  2  Dyer^Mi,  iBaiLft^Ufk 
pL  211;  BendL  24,,  fi.  97,  S.C.).     If  it  be  bydeed,  aB4apQ|f«r«f 
distress  be  added,  the  reservation  (or  at  least  the  pu^qpihisi^  iit.fnA 
rent)  will  be  a  rent  cbai^  but  otherwise,  though  it  is  sidd  to^ti 
the  nature  of  rent,  it  seems  distress  will  not  lie  for  it,  ^u§^  it:  wai 
formerly  considered  otherwise ;  see  fVamer  v,  Jgus.  Nojf  ;lM^:(jGS04k 
146, /^  183,  &  C),  Smith  V.  MapUbackj  1  Dwitf.^  E<4A\i\^)Sl 
is  clear,  that  whether  it  be  or  be  not,  as  some  of  the  eases4|ifli^ 
a  mm  in  gross,  an  action  on  ikk%  contract,  as  for  rent,  liea  foa  ei^ 
sum  as  it  becomes  due  aooording  to  the  reservatimi ;  Wmtkm  v*  PimA^ 
ney,  2  Lev.  SO,  (I  Ventr.  242,  3  KiM.  95,  181,  137,  T.  iiqypa  8% 
&  C),  Cartwrig/U  v.  Pinckneyf  I  Ventr.  272,  (3  KebL  AS^  488^  &C> 
but  the  term  being  gone,  one  who  enters  and  reoeiveaihaprrfl% 
cannot  be  chained  in  debt  as  executor  of  the  surreiideree;.  Xftfd  ^ 
Jjongfbrdj  2  Mod.  174,  {Ereem.  218,  S.  C.) 
AtuhorMciM  ,    Where  the  tenant  convdys  to  a  third  person,  in  ocder  tp  iSmWf 
ttMofaooo.  whether  the.  act  bean  assignment  or  an  underlease  theas  things  princif 
S^^.te.  pally  are  to  be  attended  to;  1st,  what  is  the  thing  enKreyed?.1Bdl]^fhlt 
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dii  iJiAitirt?  Irt.  The  Miiant  nmy  dtlier  oentey  liitf  Itaicfa^  w  bit 
etefe*  in  the  lands ;  if  he  odnvejr  *hi»  eUaief  althoiigh  in  words  of 
tMbt^  at  'if  he  *kt  or '4emimf  hie  estate^  for  hie  own  term,  and 
altl£Ab0h  the  meet  express  terms  c(  tenure  under  the  party  oonVey« 
ii^  \m  inMehad,  ^  still  ihe  operation  of  the  ebnvejanee  is  an  asrfgnment ; 
Am'Eiw.  in.  S  ^taat  10/  Sdljr,  If  the  tenant  eonvey  Us  IoskM 
il'biA]^'be  elther'hy  words  of  demise  or  of  ass^ment;  if  the  latter, 
ibk  o^c^rafiott'WUI  be  aii  assignm^t,  whetiier  the  reeer^Ktions  be  tp 
JUb  'stfpofbr  bndlord  or  to  hinnelf ;  Bkmd  V.  /imtaM,  S  Cra.  S88» 
(fF.Jki^ttS^  2  BOLAbr.  \XA^  Beservdikm  {VTj  pL  6,  S.  C) ;  Jerm^ 
Y.  tMlkihj;  (eitlid  m^.  p.  SOS),  Palmer  y.  Edwards,  DomgL  187. 
So  wliere  the  lessee  tfk  years  <^  two  fiurms  agriaed  with  A,  ^^  that  ha 
AMM  Jidioe  ^\fiarms^  AiHng  At  leaM  qf  0^  same^**  (which  were 
idiltitted  to  be' words  of  ass^iiment)  althotigh  it  waii  added,  ^^A.io 
MnsSn  tenant  to  the  kss^  dttrmg  the  leaeiBs;*^  it  was  held  Aat  this 
a^fWtaSlftito^  as  an  absolute  tts^nnient  of  all  the  lessee^s  inte- 
t&ix\iilii^'fBL)ni^  r.  WMer,  S  J.  B.  i&ore  666,  (8  TamH. 

atSi'S.^ Ct).  Sdly^  If  W convey  ISsbrnds  by  worcb  ht  dmisej  in  ease 
ille^*tMtti^''be  reserved  of  his  'superior  landlord,'  the  operation  will 
itfll'be  ah  assignment V'bdt  otherwise,  an  underlease;  Phtdlimy  v. 
laUKUsi;  i  Sita.  46s.'  It  Is  there  said  that  W  caAnot  distrain,  in 
flfii"eaie;'  for  wielnt  of  a  reversion;  but  it  is  a  demonstration  that 
if  it  be  anf  underlekse,  there  is  tenure^  and  the  rent  reserved, 
bebd^  incident  'to  tenure,  is  a  rent-ser^oe;  and  may  therefore 
be 'dlirthflhed  for.  But  where  the  instrument  operates  as  an 
sasignment  in  any  of  the  ways  above  mentioned,  the  rent  is  no 
longw  a  rent-service.  If  it  be  reserved  by  deed  and  a  power  of 
fiUxioiJB  be  added  it  will  be  a  rent-charge ;  if  there  be  not,  it  is  ques- 
liofBedf  whether  it  be  a  rent,  or  a  sum  in  gross  in  the  nature  of  rent, 
liclt'lt  is  Heta^  that  it  cannot  be  distrained  for ;  E.  45  Edw.  IIL, 
^Oi  earn  10,  per  FmcMen,  C.  J.;  1  Bro.  Abr.  226  &,  DeUe  pL  39; 

V.  Cixper,  2  WUs.  375 ;  Patmtnkr  v.  Wdber,  vb.  supr.;  but 

sn  action  of  debt,  as  for  rent,  lies  upon  the  contract,  although  all  the 
days  be  not  passed ;  Spaichwsi  v.  Minns,  Akyn,  57,  58,  per  Hak ; 
Newecmib  v.  E^tr^^Cakh.  161 ;  Brawnhw  v.  Hewley^  1  Ld.  Rapm.  82, 
(and  aee  Bobins  v.  Cox,  t.  Baym.  11,  and  Goodman  v.  Packer,  T. 
Jo.  I,  there  dted).  It  has  however  been  held  that  a  release  of  all 
actions,  debts,  duties  and  demands  before  the  date  of  the  release. 


968  EJECTMENT.  CBookL 

w31  McUacliar^ ft^oh  a  rent  ibr  ever;  fVUUtmy.  J^-S  Chx  4SS, (J. 
Bridffm.  188,  8  Balh  Abr.  404^  Bdea$  {M.)  plL  2,  S,  S.C.;I\fk 
136,  1  Brownl.  $*  6.  80,  &  C.  misreported) ;  whereas  if  tbe  rent  be 
incident  to  a  rereraion,  the  arrears,  due  at  the  time  of  the  releiH^ 
only,  are  remitted;  HemiY.  Hanson^  1  Lev.Wy  (1  iSidL  \M^\KM.i/^ 
610y  S.  C)  It  is  said,  too,  that  by  a  rdeaae  of  aU  demands, .  rentsseek 
and  annuities  are  released  and  discharged;  Cb.  LML  291  b\  and  UA- 
$•  510,  says,  if  a  man  hath  a  rent  service,  or  r^it  chai^ie,  &c  \fj 
such  a  release^  of  all  manner -of  demands,  made  to  the  tenants  d 
the  land  out  of  which  the  service  or  rent  is  issuing,  the  service  or 
rent  is  taken  away  and  extinct.    But  it  is  to  be  observed,  that  it 
was  clearly .  settled,  in  a  v^  anciept  case,  that  a  release  of  aU 
actions  was.  do  answer  to  an  action  for  the  arrears  of  au  ammi^ 
granted  for  a  term  for  years,  save  as  to  the  arrears  accrued  befon 
the  making  of  the  release.  Long  Quinio^  71  5  Edw.  IF.  40,  a,  i, 
41-..4S,  Co.  LiitL  292  6,  and  laUL  $.  513^  8  Co.  153»  AUkm'i  cok, 
are  to  the  same  efliact  as  to  rent  service.;  the  distinction  in  LUtekm 
is  between  a  relesPM  of  all  demandsj  and  a  release  of  all  aeUmu  m 
these  cases ;  but  the  case  of.  Henn  v.  HoHapn  ha%  in  a  great  Bie»> 
sure,  (although  it  must  be  confessed  ii9t- wholly,  see -8  Mad.  88^) 
removed  that  verbal  distinction,  and  it  may  therefore  reasonsbly  ki 
supposed,  that  at  the  present  day  the  intention  of  the  parties  wodi 
be  the  only  thing  consulted,  and  the  same  rule  would  prevail  in  all 
cases,  as  to  when  the  arrears  merely  should  be  discharged,  and  when 
the  rent  service,  rent  charge,  rent  seek,  annuity,  or  sum  in  groai  i> 
tbe  nature  of  rent,  should  be  released  and  extinguished  (a). 

{a)  The  itate  of  the  law  of  tenure  demmnds' the  interposition  of  the  l^slaturt;  wi 
that  interference  is  called  for,  not  only  to  set  at  rest  the  doubts  which  are  entertainid  V 
to  what  the  law  is  on  so  important  a  subject,  but  also,  in  some  respects,  to  alter  it.  1^ 
importance  of  the  subject  arises  prindpallj  from  the  quantity,  of  Uuid  held  in  tUs  coii' 
try  for  lives  renewable  for  erer,  which  has  been  again  deniised  for  the  same  lifcii  vA 
ofVen  with  covenants  that  the  same  lives  shall  be  renewed  for  ever.  This  mort  inooBV^ 
nient  tenure  (for  lives  renewable  for  ever)  arose  out  of  the  statute  of  Qvas  Ewfionh  ^ 
the  circumstance  that  tenants  for  terms  of  years  have  not  the  elective  ftancfaise ;  (br  ft* 
landholders,  being  willing  to  demise  their  lands  in  perpetuity,  subject  to  certain  reetii  Si 
the  one  hand  were  prevented  from  making  fee-farm  grants,  lest  they  should  lose  the  it" 
medies  of  landlords  for  tbe  recovery  of  their  rents ;  and  on  the  other  hand,  widbing  ^ 
confer  the  elective  franchise  on  their  tenants,  were  preduded  ftom  demin^  Ibr  yMS' 
The  remedy  seems  to  be,  1st,  to  repeal  the  statute  of  Quia  Emptcres  wherever  a  pccv 
niary  rent  is  reserved ;  Sdly,  to  confer  the  elective  franchise  on  tenants  for  years ;  Sdly* 
to  declare  that  tenure  between  a  grantor  and  grantee  shall  exist,  wherever  it  it  tbe  iMn^ 
tjon  of  the  patties  that  it  should ;  and  that  the  landlord  shall  in  all  such  cmms  be 
to  have  an  estate  in  nvertion. 
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hmng  now  oonflSdered,  separately,  fhe  datare  of  the  confitions 
whiA  the  estate  of  the  teoant  may  he  sahjeet,  and  the  nature  of 
ore  and  <^  the  estate  which  a  landlord  may  have,  we  come  next  to 
estigate  these  two  things  in  their  mutual  rehitions,  and  enquire 
what  cases,  where  th^re  is  tenure  and  the  estate  of  the  tenant  is 
[eet  to  a  condition,  the  landlord  is  entitled  to  re-enter,  or  re- 
ar the  possession  by  ejectment,  upon  a  breach  of  the  condition. 


Of  the  AsHffnmeni  qf  the  Bet>erMm. 


iSen.  nil.  Eng.    No.  XVII — 10  Car.  I.  Ir.  9ess.  2,  c.  4,  §.  L  (a). 

c.  34,  §.  1.  (a)  .   

Note  L 

^Fmnumuch  asby  the  common  law  <^  this  realms  nosbrangerto  tmy  J^^jJ^f^ 

mmij  aetioH  or  condUkny  shall  take  any  adoaniagt  or  hmefit  (f 

Sonne.']    TUs  is,  in  fact,  a  statement  of  the  10th  maxim  of  tin 

laaon  law,  above  dted,  respecting  conditions,  namely,  tfai^  they 

not  off^^Moftfet^),  amaxim  standingin  dose  connection  with  the  8ith» 

ch  provided,  that  they  coald  not  be  reaensed  to  a  stranger  (c).    We 

n  see  hereafter,  that  the  position  in  the  preamble,  so  far  as  it 

nrds  coioenanUj  has  been  questioned  as  too  general ;  but  as  far  as 

dates  to  candUkm  of  re-entry  expreseedj  it  does  not  appear  to  have 

I  ever  doubted:  seeZrttt^  §.347;  26 Hen.  VI.  I  Fitzk.  Abr.  275 

Zntre  Congeabk^  pLi&;  E.  5  Hen.  VIII.  19  a,  cage  12,  per  curiam. 

The  reason  there  given  is, — ^  because  then  he  (the  assignee)  iiieancged 
dd  defeat  his  reversion  granted  to  him,  if  he  should  ent^r  by 
on  of  a  condition  broken ;  for  if  he  entered,  then  the  reversion 

determined,  which  is  repugnant,  and  against  the  acceptance  of 
reversion ;"  but,  in  truth,  this  is  only  a  branch  of  a  wider  princi- 
)f  law,  and,  as  we  are  told  by  Sir  Edward  Coke,  <*  was,  for  avoid- 
of  maintenance,  suppression  of  right,  and  stirring  up  of  suits ; 
tlierdbre,  nothing  in  action,  entry,  or  re-entry,  can  be  granted. 
;"  Co.  IML  214,  a.  (d). 


Tcuonfr. 


jlnUt  Pi.  9.  (6)  Anitt  p.  341.  (e)Anie,  p.  534. 

Ibis  principle  of  tbe  oomnum  law,  thimg^  aboliifaed  in  many  inttingnib  MiU  sub- 
n  %  wiety  of  cMet ;  sad  wfar  at  it  eiq«ls  with  rcipoct  to  ooiwiitiwn  anneud  to 

3  A 


9^  mSCTHENT.  CPowl 


jaUSSa      Ve^^  where  %  man  mad#  a  loMe  si^eeft  to  a  fwnjntitiMBj  aaA  tken 

apd  the  eftpt  of  the  imgnmepkt  of  ih»  revemoBy  •!  e^wnmea  hiv^ 
was  to  tajlu  away  the  right  of  entry  Jbrever;  for  tho  gvfiilee  of  tki 
i^ey^rsi^^  ^iM  not  enter  on  aceount  of  the  nboye  maxim  i  mi  tht 
leepor  or  his  hwa  eouU  not  e^ter ;  for»  if  he  v%ht  ent^,  then,  I9 
another  of  tibea^  4octrineat  it  was  seMf  hi»  o^ght  to  ho  im  U«  fanier. 
estate,  and  this  might  not  be,  because  he  had  aliened  the  reFmoa 
irom  him;  lAttL  §•  347« 

Note  2. 

Xf  Bui  onely  8uek.  as  be  parties  or  privyi  therewdaT] — i*  e.  parties  or 
JSSSSiaSr  V^^  ^  ^^  covenant,  action,  or  oonditton.  For  it  was  not  emy 
jSi^jffijy'  person  who  might  be  called  ^rivy^  that  could  take  aiSkantigB  of 
express  conditions  by  the  common  law,  but  cmly  auch  aacoold  be 
ooafi4ered  privy  to  the  eondithm  in  righk 

If  tli^  lansor  weK#  seiaMi  in  lee^  after  hiadsatkhiaAMviMeoadr 

W«e4  to  be  pritjr  to  <te  eonttfis^  fcr  the^  were  ^prhy  li»  Uoocl;' 

JUML  f.  347»  iV4.  C!0fit^  §.  80^    If  a  iiM»  had  a  kaaft  fiir  ]m% 

and  dewgwiejif  te^.  after  Us  deadly  hkt  maumAorp  or  adaahhtBitui 

4a%fat  eater  far  the  eoBdMonbroU%  fcv  11^^ 

]:epresented  the  dead;  Co.  LiO.  944  b^  Parlu  Ckm.  f.  8B8,;|a^   80 

ibeguaidiaaindbivaky  otia«oea|psmigfat»  mrif^tof  thekuvtidM 

4benefit  of  a  eoadidon  by  entry  at  oenmon  laar;  Ck  ZdttL  M&& 

So  if  a  Wflhi^  a^deaoo%  parseot  prebend^  ot  aajr  other  hsiif 

jpolitic  or  corporate,  eeolesiasiacal  or  tempoml^  made  a  baac^  tc 

upon  oonditioi^  the  ouocesaors  might  eater  mt  oommo»  law,  ior  thqr 

were  priyy  iti  a^ti  AM.  ^  Eiriit  cme^.  R  Moor.  5L 

^S^tSSta,      T^^^  Ihie  prmty  u^aet  havo  beeaiin  a  oonrse  of  \egii  iiiHiuaiaii 

uiM,orin  ^q^  and  wUhpat  ^t  U  W8S  inefieetast.    Itereftae,, Ucestm^ m 

had  9mdo  a  leaao  vpoB  oenditboi  tba  feoffees  to  uaaehonUaotesltf 

for  condilioa  bnokem  being  o%ly  foivy  in  ofrtafta;  Ok  iiaiL  Sli^ 


^ tp^""'  -^ '  -^.^i^^,^  .1^^ yi«i.^^»^^  ^#^^1^  nriipMiQi  Tfai  waiMiaiit 

uf  was  ona  of  the  fint  attempts  to  remove  a  doctrine  so.i|ijuripatit«,ihe  iotvest^  «f  ^co» 
gMTcial  couotty.  The  genenl  principle^  of  the  non-Atsl^nibilltj  df  dem  fn  ec^Mm  te 
l^ceQ  infrinfed  in  19  muj  inrtanrfi^  (••»  under  the  bankrupt  bsa»  fagr  thu.  .MU.  amtfa 
for  the  aaigning  of  Judgroenta,  in  the  caaea  of  various  meicantile  securities,  &€.  ftc)  sad 
ao  ulticli  llea«ai»  tti  so  litde  of  the  dMMei  etil  of  ikaiiUenanct^  Ac.  la  9btttAm  mA 
thit  it  iaw(NrtaMmridM«liimMMllMi«aia#ttldfietiia^  ef  M 

aeUgsiliim/t  MkjMi  to  ptrrT  tnlftnflnaj  ntjiririltr  tft  tftr  sniaitallrmiija  ^4he  ^^ 
oient. 
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<8o  if  a  ipdrton  falivtiig  n  term  bf  jfeors  In  rigbl  of  hk  #if«ittild«  It 
Iwwei  ato4  died,  thbt^  ttie  wife  AouM  haVta  Um  *iihl  Aiid  ndt  tiie 
executor,  yet  she  could  not  enter  ibr  eotiAtion  ttrbfeMi  ^  i%HL  C&i^. 
^  M4.  60  of  a  person  In  reteaindei'  (wlioie  estate  and  tttt  estate  of 
dio  leeeee  were  made  at  one  and  the  mine  time)  t&t  h6  Wila  i  iteiB 
']M4vy  in  estate,  ahd,  not  being  privy  to  the  cotiditfdn,  coaM  n^  enter; 
IM.  As$.  <9  EdW.  III.  159  6,  ccue  IT;  Perk.  Cont.  $§.  MO,  B8I;  1 
HdBL  iittr.  473,  Omcffiffon  {N)  pL  8.  And  to  ilie  iuirigttee  of  ibo 
rerersion  (who  lilte  the  reverdon  merely  hy  deed  of  grants  %x.y  was 
rechsned  only  prity  &i  deei\  P&rk.  Cmo.  §.  8S1 ;  and  the  lord  \ff 
OM^ieat  (wiro  has  the  estate  in  reverdon  by  the  law  of  esdieat  toly) 
ivaa  reekotied  a  mei^  prwy  in  ktw;  IMH.  §.  94^;  Perk.  Canv.  §•  SS2; 
and  neither  of  these  could  entet  for  the  conditioh  brokeii. 

But  ft  was  not  necessary  that  the  persons,  so  being  parties  or  privy  otSSSwi 
to  ftie  condition,  shohld  hkve  a  reverkim  at  estate  ld%  in  fliem ;  as  in  ^^(fJU^ 
i^  Mtes  pnt  by  Littleton,  $.  te5,-H[)f  a  (boffment  in  fee  simti^e,  re-  SySSl 
atriMiig  to  tiie  feoflbr  and  his  lieirs  a  certain  retit  payriMe  at  one  or 
iBvMI  feasts  pef  dtmumi  on  condition  that  it  sliall  be  lawfifl  for  tiio 
4e&toF  and  bis  heirs  into  the  lands  to  enter,  flus ; — or  if  land  bo 
HiKeiiM  to  a  tnan  in  fee  rcnderftig  certain  ttot,  &c:  and  if  it  fcilppen 
thta  the  rent  h^  belrind  by  a  wedc  after  any  day  of  paynlent  of  it» 
ftc  tilat  tiien  it  shall  be  lawful  for  tiie  feoffbf  and  his  heirs  to  enter^ 
ftc  -So  where  a  miln  seised  of  certain  lands  in  right  of  his  wifb 
Inade  il  feoflbnent  to  certidn  persons,  upon  condition  that  they  dionid 
lease  the  iMidit  l^;ain  to  the  husband  and  mfe  for  their  fives,  witii 
ffirefi  remainders  over  in  tail,  the  romalrider  to  the  right  hdrs 
of  lite  hteband ;  adterwards,  the  husband  died ;  th^  fcoflRees  leased 
liio  land  to  tiie  wife  for  life,  with  remainder  over  in  tnl^  the  re^ 
nwUider  to  tiie  right  hdrs  of  the  wife,  where  it  should  have  been  to 
the  right  heirs  of  the  husband ;  the  entty  of  tiie  husband's  heir  flsr 
Ae  ootiditita  broken  Was  tuQudged  lawful,  for  although  no  right 
deioAided  to  him  ihMh  die  hiiMfband,  whose  estate  determined  by  his 
death,  fH  the  tide  dr  condition  which  he  himself  created  on  Mk 
feoftlleitt,  lind  reserved  to  him  and  his  heirs,  should  descend  after 
ids  death  to  his  h^hr;  M.  4  Hen.  VI.  S,  ca^e  5,  (referred  to 
Iiat.$.0S2;  1  FUzh.  Mr.rt^lh  Entre  Ckmgeabk^ pi.  1;  1  Bro.  Abr. 
fttSft,  Jfetfr^  Qmffeabk,  pL  98;  WkUtrnghxaft  tase,  8  £b.  48;  Co. 
JdUt  SMa  6,  flS8, 4.)    The  foQowhig  cases  nlIl  fdrtiie:r  fllostrate 


S73  EJECTMENT.  [Book  i. 

doctrine.  M.  5  Hen.  VII.  5,  6,  com  8;  after  the  statute  of  1  Bk. 
III.  c.  1,  (by  which  the  sets  of  ceshd-^ue-^iBe  were  made  Tslid  9gutu$ 
the  feofiee  to  use)  and  before  the  statute  of  27  Hen.  VIU.  e.  10,  (of 
U8o«i)  it  was  considered  that  if  oeiAii-fife-iMe  made  a  lease,  the  levei^ 
sion  was  in  the  feoffees,  and  not  in  him;  but  if  he  made  a  fifoffmai 
on  condition,  and  entered  for  the  condition,  the  feoffees  to  uses  nenr 
should  have  the  lands  back  from  him,  for  no  right  was  left  in  tbn 
by  the  feoflhient,  and  thQ  feoffor  should  hold  the  lands  for  ew» 
Where  a  husband  made  afeoffinent,  on  oonditioD,  of  his  wife's  land% 
and  entered  for  the  condition  broken,  he  was  seised  again  in  right  of 
his  wife  as  he  was  before;  RudhaffB ccue^  Sao.  76,  pL  155.    Ako 
where  a  man,  seised  of  lands  as  heir  on  the  part  of  his  mother^  nskei 
a  feoffment  in  fee  upon  condition,  and  dies  without  issue,  the  hdff 
on  the  part  of  the  father,  who  is  the  heir  at  the  common  law,  AsU 
enter  for  the  condition  broken ;  per  curiam^  H  9  Hau  VIL  S5  a^ 
case  11,  (cited  by  Mointaguey  C.  J.  in  Wimbuky.  Talbouy  1  PkmL 
57;  Co.  LUU.  12  b.)    So  where  a  man  made  a  feoflfaient  in  fee  of 
lands  in  Borough  EngUsk^  and  died  leaving  two  sons,  the  heir  st 
common  law  shall  enter ;  Anon.  GoA.  2^pLSj  vUL  Anie^  pp»  886^891 
So  in  a  late  case,  Z>oe  dL  JF^'eemon  Y.  Baiemanf2  Bam.^  A»l6^wbtn 
it  appeared  that  a  lessor  had  demised  to  a  lessee  for  a  term  of  jmt9 
coextensive  with  his  own,  upon  condition,  &c.;  the  question  wsfl^ 
whether  the  lessor  had  a  right  to  enter  for  breack  of  the  cenditioDf 
and  it  was  contended  for  the  lessee,  that,  because  there  was  no  rerer* 
non,  there  could  be  no  right  of  entry  for  condition  broken;  that  the 
privity  of  estate  was  destroyed  by  the  assignment;  and  that  the 
right  of  entry  could  not  be  reserved  to  a  stranger.    Bnt,  it  is  not  ob 
the  privity  of  estaiey  but  the  privity  of  right,  that  the  common  law 
doctrine  of  conditions  depends,  and  accordingly  the  court  held,  ttal 
the  lessor  had  a  right  to  enter. 

At  this  day  the  law  is  still  the  same  as  to  privies  in  blood,  aai 

privies  in  right  and  representation,  for  they  may  take  advanti^tf 

conditions  reserved  to  them  now  as  heretofore.     The  law  is  sho 

the  same  as  to  privies  in  law^  for  they  shall  no  more  take  advaatigt 

Qufdificatim   of  a  condition  now  than  heretofore;  Sham.  TouchsL  150.    IVivkt 

Mtocondi.    in  estate  and  m  law  were  not,  however,  m  all  cases  exdnded  fimi 

u^f?^.  taking  advantage  of  a  condition  at  o$>mmon  law;. for  lst»  «ther  tin 

in^ecsute  ^^^^^^^  ^  ^q  reversiou  or  the  lord  by  escheat  naight  lurve  advantagi 
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»f  an  ta^fHed  comUikni^  {Aatep.  S(^)  for  any  breach  in  his  own  time ; 
^  LUtL  214^  315»  Sk^.  TomhsL  151 ;  2dl}r,  if  an  eacprw  cendi- 
ion  were  of  the  elaas  which  render  the  estate  void^  (Ante p.  316)  the 
prantee  of  the  reversion  might  by  the  common  law  liave  taken  advan- 
lage.of  this  condition;  for  the  estate  determines  without  entry; 
[ML  And  so  if  a  UmUatUm  were  annexed  to  the  estate,  the  grantee 
>f  the  reversion  might  take  advantage  of  it  for  the  same  reason;  JbitL 
We  are  now  to  see  to  what  extent  the  law,  as  to  privies  in  estate  has 
ie«i  altered  by  the  statute  before  us. 

Note  3. 
[<  jMukUaUamd  eoery  person  andperaoms^  and  bodies  politique^  their 
eireif  successor  Sj  and  assignes^  which  have  and  shall  have  any  gtfl  or 
rtod  ^  owr  said  soioeraign  lordf  {pc  as  also  other  persons  being 
or  assignees  to  or  by  tl^  hinjf^  mqfesty,  or  to  or  by  any  ot/icr 
or  persoMS.^']  It  was  contended  that  the  grantees  qf  King 
VUL.  only  were  included  by  this  act,  HiU  v.  Grange^  1  '^^^^^ 
«M0dL  167,  W&,  the  ^tk  point,  {2  Dyer,  130  a,  I  Bro.  Abr.  277  a,  ^^SS: 
^surt  Ckmnabk,  pL  139,  S.  C.)  Co.  IML  215  a;  but  it  was  deter*  uJSSSii! 
nmined  that  the  statute  extended  to  the  grantee  of  Edw,  VL  and  iSm 
^  all  the  successors  of  Henry  VUL  In  the  same  case  of  HiU  \* 
h^aige  (tie  M  point,  p.  173)  it  was  contended  upon  various  expres- 
Mmg  in  the  act,  that  its  makers  did  not  intend  to  make  a  general 
let  for  all  grantees,  but  had  limited  the  relief  to  the  mischief  which 
v^ns  the  cause  of  making  the  act,  and  that  therefore  none  were 
iaeladed  but  the  patentees  of  Henry  FHI.  and  tJidr  grantees  qf  land 
idonging  to  the  religious  houses,  which  came  to  the  king  after  the  siud 
^  of  February,  or  which  belonged  to  other  persons  and  afterwards 
csme  to  his  hands.  But  it  was  resolved,  that  the  statute  is  general, 
vis.  that  the  grantee  of  every  common  person,  as  well  as  of  the 
kso^  may  take  advantage  of  conditions;  and  it  was  siud  that, 
^akhougfa  a  mischief  is  greater  by  the  multitude  of  things  that 
hqipen  under  that  mischief,  or  by  the  multitude  of  people  that  are 
iActed  by  it,  yet  it  is  a  mischief  in  each  of  the  things  divided  by 
ifeself  from  the  other,  and  to  each  person  distinct  from  the  other; 
uid  it  is  the  part  of  them  that  took  it  in  hand  to  reform  the  mischief, 
o  reform  it  in  every  part,  and  utterly  to  extirpate  and  root  it  out, 
o  tbat  neither  iqany  nor  any  individual  should  be  grieved  by  it.'' 
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The  same  point  liaci  before  been  determined  in  Tke  S^rjemU  am, 
4  Mar.  1  Bro.  Abr.  277  n,  Enire  Omffeabky  pL  199,  1  PhUkL  H, 
S.  C,  cited  in  CoUhirst  v.  BejushuL 

In  investigating  the  construction  of  this  statute  theiv  mtfi» 
considerations,  with  regard  to  which  we  AottM  toijulre,  wlietfaer  a 
ease  falls  within  its  operation. 

1st,  In  relation  to  the  stAfed  matter  of  the  felne  of  gnoit 

2dly,  In  relation  to  the  amgfmoA,  whether  as  Ui  ibe  J6nii^  the 
conveyance,  or  the  extent  of  that  which  is  assigned* 

3dly,  In  relation  to  the  nature  of  the  candiUxm. 

4thly,  In  rdaticm  to  At  hrtack  of  the  eoB«Hlieii  «m1  1kiMm0^ 
which  it  is  broken* 

Note  4. 

portions,  or  tmy  other  heredtlamenis,  or  of  any  reotr^km  or  Jiuiigfcir 
WMcHOi     ^  the  sameJ'2    These  words  lead  us  to  the  IsC  eoMideratiom  *Mk 
M^iiim.  respect  to  which  a  case  may  be  said  to  be  or  not  to  bo  whlliri  Ihftse^ 
SlfifSSI  ^'*"  "*  relation  to  the  sybjeet  maiter  of  the  lease  or  grant.    Tbsf*'^ 
'™''  amble  uses  the  additiontd  words,  ^  fiurms,^  <<  meases,"  ■<  meadolMi^^ 

*<  pastures,"  *<  granges,**  but  it  does  not  contmn  the  words,  ^  tVNli^  ^ 
Mnages^  tithes^ portions"  It  may  be  material  to  observe,  that  Ae iH, 
which  18  said  to  have  ^  realized'  tithes  in  lay  hands,  had  previoalj 
passed,  (32  Hen.  VIII.  Eng.  c.  7,  f.  7,)  and  that  the  expresrfoHstligt 
are  <any  parsoni^,  vicarage,  portion,  pension,  tithes,  oUiliiNti) 
or  other  ecclesiastical  or  spiritual  profit' 
Quo«uon,  The  first  question  upon  the  abore  words  is,  how  far  the  statute  tx* 

art  exumb  to  tcnds  to  mattcrs  conccmmg  mcorporeal  tenements.  It  is  i»ear  that  eciw- 
^^<'s*-  tions  may  be  annexed  to  incorporeal  tenements; — implied  concBtioaB) 
as,  to  a  grant  of  an  office,  to  perform  the  duties;  and  to  all  francUN^ 
not  to  misuse  them ;  Com.  Dig.  Qmdition  {R) ; — so  also  ejipiuis  eAi- 
ditions;  1  RolL  Abr.  412  Omdiiim{N)  jO.  S;  Qmu  DIg.OmdKm 
{A.  7.) ;  and  as  the  act  expressly  includes  incorporeal  teneMeitti,  sbI 
provides  remedy  not  only  by  entry  for  a  forftiture,  ^tA  ilso  ty 
*  action^  for  not  performing  of  *  amdithmf  expreaatA  in  the  fci>^ 
demises  or  grants,  it  seems  to  follow  ^lat  tliey  are  wHIfiii  its  cf^ 
ration. 


m 

Sat  tji^  difficaHy  Menn  to  ariie^  mi  upon  IIm  case  of  incorporeal  {^^^USSSSd 


(MieflSeiite^a|ial^Ioof  adaniiM^aiiddeiiiifled  with  a  conditum  annexed^  STSm 
ia4  tlui  re^FerooQ  tbrni  aseigiied  over^  but  upon  the  caae  where  an 
iaeoipoieal  te^eimnt  i«  crusted  by  granif  with  a  condition  annexed  to 
MMtbil^  elae  Upon  which  the  iQoorporeal  r^ht  ie  charged,  und 
that  incorporeal  tenement  itaelf  afterwarda  granted  over;    for  in^^ 
Utanee^  a  iBnVehaqiei  (aa  ie  the  case  of  Jmoii  v.  Cowlqff  a$dep. 
ilfl$\  gnmted  wjtb.  a  eoAditia^  that  if  the  rent  be  in  araaar,  the 
FVante0  may  enlef  on  the  hmda  charged*  and  retain  them  until,  &c* 
□iffi  lAe  m$mgme  of  the  gnmtee  of  the  renti  enter  for  condition 
»t>ehen  ?    The  wordil^^  of  th^  act»  in  this  reqpectf  runs  thus^ — ^*  all 
Nwsooa  njio  shall  have  ai^^roailof  the  kbg  of  any  renis  fc«inerly 
*mifiDfp9ag  to  the  iMMsteriea  or  to  others,  as  also  til  other  persona 
^^SiBg  graM^es  or  assignees  to  the  king  or  others,  shall  have  Uke 
i^Tsntoigsi  against  ik^  kgutif  their  executors,  administrators  and 
>WM({i>s»  Igr  Mky  for  ueiK  payment  of  the  rantf  and  by  actions  for 
MMI  |wrfm»iN|;  OMdftKm  expressed  in  the  ksases  demises  and  ffrmtM^ 
^tBrim«iti»  hmmt.fifmm%  and  frmUmst  aa  the  kiaors  or  gratUon 
l^it^.hmr^.lm4^  if  As  reoerrim  of  Ac  tenement  had  remained  in  the 
i^U  gm^t$J*    Cbm  ibss^  words  be  raad  as  gjiving  like  advantage 
i0idl|iA  the  gffW9tm^  of  tii^  cent^  &e.  aa  ih%  origiaal  granieea  might 
WVehadi^if  AarailhadvenafaMduithem?    la  BrewOer  r.  Kidffel, 
19:  JM.  VrOb  i&m4.9^  I  Isri  lU^m.  SH,  1  SaUu  198,  2  Salk. 
»Us  %SallU.9¥i$  iPormL  175^  960,  Carth.  488,  Cmnberb.  424,  W^ 
S^  C)t  whtve  tbe^hsilr  al  law  of  the  grantee  of  a  rent-cliarge  sought 
^  fhsi(ge,  the- tiinrehtenaut  of  the  lands,  sulgect  to  the  rent,  with  a 
Memi^  entiMwl  iato^  by  the  grantor  of  the  rent-diarge,  for  paying 
it  wWiCAl.  4ediictmi  of  taxeS)  HoU^  C.  J.  mid  he  had  no  doubt  but 
thst  As;MHims  qf  ih$  rmi  should  have  covenant  againt  the  grantor^ 
tNansb  i^  was  ^,  eevenant  annexed  to  the  thing  granted*    In  a  late 
4m%  TIi0  Etfl  qf  PoKimm^  y.  Bmm,  li3ai^^Ce94,  {SDowL^ 
A  14^&  C^^diera  I4s  irrimwy  fratiior  of  an  incorporeal  tene- 
smus ^:TiaB>.a  fight  taeovtinne  a  channel  open  through  the  bank  of  a 
iaaigalioii^  m  order  that  Ae  waste  wntes  might  pass  through  the 
dfeimelttr tbo  milk  of  die  gsantee),   whidi  had  been  granted  for  a 
Isiwof  ysers  iftir  urn  annual  sun,  sued  the  assignee  of  the  grantee 
ftr  •  fcnsadi  of  eovenaai  in  non-payment  of  the  annual  sum,   it. 
to^  hmo  been  ttsmght  that  the  survivioff  grantor  could  sue  the 
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ftssignce  of  the  ^ntee  iy  tfirtue  of  this  MaMe.    But  Aera  does  aot 
appear  to  be  any  g^oand  to  sappoee  that  this  act  waa  intoMbd  to 
assist  grantors  or  lessors ;  its  express  object  was  to  pat  thmr  aaajgneei 
In  as  good  a  situation  as  the  grantors  or  lessors  were ;  the  case,  how- 
ever, shows  the  construction  put  by  the  court  upon  the  general  wOTd% 
<<  tenements  and  hereditaments,'  in  the  act. 
itonirappues      The  qucstiou  also  arises  in  case  a  condition  of  re-entry  be  reservsd 
mreverakm,    upou  a  fee-farm  grant,  or  upon  an  assignment)  at  m  aneh  a  case  is 
S^ufeoT^  has  been  above  discussed,  where,  as  it  has  been  contended,-  tbeie  k 
^'^^  tenure,  but  no  reversion  {Ante  p.  858,  &c.),  whether  the  wmignbe  of  the 

grantor  of  the  land  can  take  advantage  of  the  condition.    And, 
according  to  the  authorities,  he  cannot ;  for  it  has  been  considflnd 
that  upon  the  true  construction  of  the  act,  looking  both  to  its  pre- 
amble and  its  enactments,  it  is  necessary,  in  order  to  bring  a  caie 
within  its  provisions,  that  there  shoidd  be  a  reversion ;  (and  that  is 
favored  by  the  original  title  of  the  act,  <<  Grannlies  of  fierofaioiis,'*  sm 
Ante  p.  9,  fwte  (a) ) ;  and  further,  it  is  held  it  dioald  be  a 
dependant  upon  a  lease  Jbr  tije^  or  yearsj  and  not  upon  en' 
per  curiam  3  Dyer.  ^W  a;  Co:  IaUL  2\b  a\  per  cmriamia  JJwu  v. 
Ridge^  1  Cro.  863;  Shepp.  ToucktL  151 ;  and  yet  there  ia  some  dif- 
ficulty in  this  construction,  for  1st,  the  act  tpeaka  of  ^^gratif  u 
well  as  of  <<  leases  and  demises,"  and  though  the  preamble  8ay%  ^fcr 
term  of  life  or  lives  or  for  term  of  years,"  yet  the  body  of  Ae  set 
includes  <<  rente,"  which  cannot  be  leased  or  denused;  2dly,  rems^ 
is  given  <^  by  action"  against  *<  the  said  lessees,  fwrmarz  and  grmkn^ 
their  executors,  administrators  and  assigns," — and  the  word  ^fitwaf 
is  extensive  enough  to  include  a  tenant  ill  fet  holding  at  a  rent,  as  is 
the  statute  of  cessavit^  the  words  are  *fe«w  sa  terre  afinm^*  wifli 
tenants  in  fee  only  are  there  included ;  Ante^  p.'311 ;  and  thereasoathe 
words  are  so  intended  is,  because  *  lease'  or  *  demise)'  is  a  good  wori 
of  feoffment,  as  if  one  let  or  demise  to  a  man  and  his  bdn,  and 
make  livery  of  seisin,  this  is  a  good  feofibient;   2  Co.  huL  9dS. 
Sdly.  If  a  literal  construction  of  the  latter  part  of  the  act  were  t» 
prevail,  the  English  act  ought  never  to  have  been  extended  bsfw' 
the  assignees  of  the  crown,  for  the  remedy  was  siich  aa  HmryVlH 
his  heirs  and  successors  might  have  had,  &c. ; — nor  ought  the  asHgnse 
of  a  reversioner  for  years  have  had  any  remedy  after  -the  death  of 
the  assignor,  for  the  remedy  is  such  as  the  liasors  or  gnmtars  or  their 
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keits  or  snecesRors  might  Imvc  hacl ;  And  in  case  of^a  leaise  for  lives 
deieendingf  to  the  Iieir,  taking  as  special  occupaiit,  tt  Would  be  a 
doidbt  wliether  he  is  included  in  the  act. 


are  within  the 


Note  5s 

£*  As  abo  other  permns  being  ffrantees  or  asgignee^  to  or  hy  the  hinffs 
mqjetiyi  or  to  or  hy  any  other  person  or  persons^  Sfc.  ond  thdr  heirsy 
tOBeosturSj  successors  and  assigns!^    These  words  lead  us  to  oiit  2nd  ^^^^ 
MMsideratioti,  viz.  what  oases  are  within  this  statute  With  respect  to  SS\hl^£!Sit? 
the  osstytunsHL 

Tlie  question,  who  is  an  assignee  of  the  reversion  Within  this  stl^- 
tttte-HBiay  be  considered  either  in  rdadon  to  the  forM  of  the  con- 
veyaiice,-^-or,  the  nature  of  the  estate  in  reversion  it^If. 

1.  With  respect  to  tibe  sort  of  conveyance  by  which  the  reversion  AMigneetby 
msj  be  assigned,  it  has  been  held  that  it  may  be  by  ft  nne,  Duhe*s  J^^S^ac 
case,  Os.  LktL  215  a ;  Afion.SLeon.  IMjpL  152;  Malhry's  tasej  5 
Cb.  112,  (1  CVo.  805,  8S2,  S.  C.)  A  common  recovery,— «  tlmi- 
ialMm  to  a  use,  bargain  and  sale,  &c«  Appowd  v.  Morauna^  F.  Moot. 
97^  {WMer^s  case,  S  Dyer,  S08  ft;  Lee  and  AtnMt  tase,  4  Leon.  27^ 
land  4  Co.  120,  [dted  in  Dmnpor^s  caMe\  S.  C.) ;  per  curiam,  ili  Z^n^^ 
coAi  CoBcg^s  case,  3  Co.  62  ft,  and  see  PauUn  v.  Hariy,  SkifHtu  2,  §- 
n.  As  to  thia,  the  difficulty  was,  that  the  words  of  the  statute  hre, 
<  aasignees  to  or  by,*  and  the  bargainee  is  not  considered,  (as  It  Was 
^aii),  in  the  per  by  the  baigainor — ^but  in  the  post\  however,  so 
litand  a  construction  did  not  prevail,  for  he  was  accounted  assignee 
io  Iniiiy  though  not  by  him ;  Co.  Littl.  215,  a,  ft. 

It  was  once  held  that  where  a  copyholder,  having  leased  for  years  snrrcnd<>ror 

bjr  Kcenee,  had  starendered  the  reversion  to  the  use  of  another  in  ui^HU"^'^ 

fee,  who  was  admitted,  the  surrenderee  was  not  aU  assignee  witliiii 

the  statute,  Brasier  v.  Deal,  Yelv.  222,  (2  Cro.  305,  1  Brouml.  8f  6. 

149,  S.  C);  and  see  PlaU  v.  PUmmer,  3  Cro.  24,  (Co.  Cop.  87,  iS- 

C);  Rowden  v.  Malster,  3  Cro.  44;   Hob.  178,   in  SwinnMon  v. 

Uilkr ;  Gilbert  Tenur.  (4^  Ed.)  181.     For  it  was  said  he  was  in  by 

He  "cnstom  only,  and  not  by  the  first  copyholder.    But  in  Glover  v. 

Cope,  4  Mod  80,  (1  Show.  80,  3  Lev.  326,  Carth.  ^OS,  FixrTesl.  159, 

1  StdL  185,  Comb.  185,  Shinn.  296,  305,  S.  C.  and  see  ZDumf.  $•  Ei 

308)^  tliis  artificial  reasoning  was  got  over,  and  the  surrenderee 

held  an  assignee  within  this  statute,  as  the  bargainee  or  recoveror  is. 


o     ^ 
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J^^^^  So  it  has  been  nud,  that  if  two  joint^tenants  make  a  lease  Ant 
years,  rendering  rent,  with  a  clause  of  re-«ntry,  and  the  one  rekata 
to  his  companion,  the  latter  is  an  assignee  within  the  statute,  per 

tUSS^^  Mounson^  J.  4  Leon.  29.    And  uo  ia  tke  assignee  qf  a  bankrupt^  1 
Wm.  Sound.  240,  noU  (4)  to  Thurtby  v.  PIcmL 

"^S^^SISb        ^^  ™Ay  hi^pen  that  the  estate  of  the  tenant  and  the  party  chnmrog 

i!SrVki£   the  inheritance,  &c.  flow  out  of  the  same  ooaveyance,  and  the  follow- 

>    ing  cases  have  occtured  in  such  a  state  of  things.    A  man  leased  for 

years  with  a  condition  and  clause  of  re-entry  for  non-payment  of  lb 

rent,  and  afterwards,  by  his  will,  willed  that  the  leasee  should 

retain  the  land  demised  for  a  longer  term  of  years,  yielding  like  rent 

and  under  such  covenants  as  the  lessee  held  the  farmer  kaset  anl 

devised  the  reversion  to  another ;  admitting  the  words  of  the  deviie 

.  toJhavc  raised  a  condition,  the  doubt  was,  if  the  devisee  in  orevenioo 

was  a  grantee  within  the  statute  (because  it  was  never  m  tte  darim 

a  reversion  or  condition) ;  but  the  whole  court  were  of  opinion  thit 

he  was,  and  should  take  advant^fe  of  the  oondilion ;  Madd  asi 

DwOmCs  casCy  2  Leon.  33,  (1  Andens.  179,  pL  214^  197  pL  232,) 

Owen  54,  91;  GouldA.  74;  Godb.  99;  JS.  C.)  Com.  Dig.  (Mmm, 

:{0.  2.)    So  if  one  devise  land  to  A.  for  life,  rendering  cent,  and  the 

reversion  to  J.  S.f  upon  condition  that,  if  the  rent  be  bi^iind,  J.  &' 

may  enter,  per  Hetky  Serjtj  2  SoO.  425.    So  the  remainder  mast 

^here  there  is  a  leasing  power  to  the  tenant  of  the  pariicular  eMe> 

is  held  to  be  an  assignee  of  tlie  reversion  depending  on  such  lease' 

within  this  statute;  not  as  assignee  of  the  tenant  of  the  partidilir 

estate,  but  on  the  principle  that  the  lease,  when  made,  proceedi  oot 

of  the  estate  of  the  person  who  creates  the  power,  and  that  the 

remainder  man  is  an  assignee  of  that  estate ;  Isherwood  v.  OUbucMH 

3  MauL  §•  S.  382,  (Sugd.  on  Poivers,  Sd  Ed.  635,  S.  C.)  (a). 


(a)  Sir  ff^.  D,  £vanit  in  a  note  written  before  the  last-mentioned  decisioa  (4  Hamm. 
£vans.  Dig.  of  Stat.  204,  905,)  ttajs  **  With  respect  to  conditiont  at  least,  whicb  aK 
nlways  construed  strictly,  it  seems  Tery  difficult  to  maintain  that  a  conditioa,  Ibtf  i* 
Jii»  hcirt  or  attigns  may  re-enter,  is  to  be  taken  advantage  of  by  a  party,  wfaoi>y  no  pa* 
siblc  extension  or  construction  can  be  regarded  as  standing  in  either  4>f  those  simsboii^ 
and  that  it  would  be  necessary  expresily  to  gire  the  benefit  of  the  condition  to  such  odMr 
persons  to  whom  the  reversion  might  belong,  in  which  case,  being  ingrafted  ki  the  en* 
ginal  power  of  leasing,  it  might  not  be  subject  to  the  Ejection  against  a  ffMHity?*  hdt^ 
reserved  to  a  stranger.  The  whole  of  the  subject  last  discmsed  seems  ^cry  fropcr  ftr  ik 
Attention  of  the  legislature,  so  as  to  place  the  matter  perfectly  upon  the  Iboting  whicb  ii 
jrequiced  by  the  justice  and  equity  of  the  case.** 
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Tho  assignees  of  assignees  in  perpetuum  are  within  the  act,  Appowd  A^^ggtrf 
r.  MonnouXf  uA.  svpr.  and  indeed  the  statute  expressly  includes  them. 

It  may  be  useful  to  observe  (although  the  necessity  of  attornment  ^^j^J'^e 
is  now  taken  away)  that  it  has  been  resolved,  that  when  the  statute  2iralpa:t!^ 
speaks  of  an  assignee,  &c.  it  is  to  be  intended  of  sucli  complete 
assignee  who  bas  all  the  ceremonies  and  incidents  requisite  by  the 
law  to  such  assignee,  and  not  to  take  away  any  ceremony  or  circum- 
stance which  the  law  requires,  nor  to  do  any  thing  contrary  to  the 
common  law ;  and  therefon^  that  the  grantee  or  assignee,  by  a  con- 
veyance at  common  law  could  not,  formerly,  have  taken  advantage  of 
a  condition  wUhoid  aitamment.  It  was  also  held  that  these  words, 
<*  as  the  said  lessors  or  grantors,  &c."  should  not  bo  intended  of  tho 
immediaie  grantor  of  the  reversion  only,  but  of  any  grantor  before, 
who  might  have  taken  benefit  of  the  condition ;  and  therefore^ 
although  the  mesne  assignee  could  not  have  taken  advantage  of  the 
eondition,  ibecause  there  had  been  no  attornment  to  him,  yet  because 
the  tenant  had  attorned  to  the  last  assignee,  he  might  take  advantage 
of  the  condition,  for  he  was  complete  assignee,  and  therefore  should* 
take  the  same  benefit  as  the  lessor  might ;  see  Anon,  8  Lcojl  103,  pL 
152 ;  2d^3d  Res.  in  MaUary^i  case,  5  Co.  118;  and  the  notes  to  the 
acts  taking  away  attornments  post,  c.  3.  It  may  also  be  observed  that 
attornment  was  not  necessary  to  enable  the  grantee  to  enter  for  a 
forfeiture  by  breach  of  the  implied  condition,  that  tenant  tor  life, 
he.  woald  not  alien  for  a  greater  estate ;  Co.  LUO.  820  a ;  Com.  Dig* 
Attommeni  (/)• 

2.  With  respect  to  the  nature  of  the  estate  in  the  reversion  itself 
which  is  conveyed,  the  three  following  rules  must  be  attended  to : 

Firsif  it  must  be  an  assignment  of  the  same  reversion.    The  dis-  The  angiw 
tinction  taken  by  Sir  Edward  Coke  seems  to  have  been,  between  S!™! 


such  as  come  in  by  the  act  and  limitation  of  the  party,  and  snch  as  £S^, 
come  in  merely  by  the  act  of  law,  for  these  latter,  he  says,  as  the  cimu,^^^ 
kyrd  of  the  villein,  the  lord  by  escheat,  the  lord  that  entereth  or  ^>>eMt: 
ehumeth  by  mortmain,  or  tiie  like,  shall  not  take  benefit  of  this  sta- 
tute, Co.  UttL  2\bh.    But  this  distinction  does  not  appear  grounded 
upon  the  statute*    The  true  criterion  seems  to  be,  that  the  party 
must  be  assignee  of  the  same  reversjan^  which  the  person  had,  from 
whose  estate  the  lease  originally  sprung ;  and  snch  assignee,  the  lord 
by  eseheatf  or  by  entry  for  mortmain,  clearly  is  not 
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nSSitT^'  Therefore,  if  he  in  the  revermon  ib  in  of  a  difftnni  c<to^  Ik  v 
SiSj^  '^  ^o^  2U1  assignee  or  grantee  within  the  meaning  of  this  act.  As  wberv 
a  nian  made  a  lease  for  100  years,  and  the  lessee  noade  a  lease  for 
20  years,  rendering  rent,  with  clause  of  re-entry,  and  afterwarli 
the  first  lessor  granted  tlie  reversion  in  fee,  and  the  grantee  ]Nl^ 
chased  the  reversion  of  the  term  of  100  years,  it  was  held  tbatlif 
should  neither  have  the  rent,  nor  re-«ntry,  for  the  reversion  of  tin 
term,  to  which  these  were  incident,  was  extinct  in  the  reversum  in  fise; 
I/jird  Thfe*r  v.  Barton^  F.  Moor.  94.  So  if  the  first  leasee  snrrendflr 
to  hiqd  in  the  reversion,  he  in  tlie  reversion  shall  not  have  the  beosfit 
of  the  rent  or  the  condition  under  the  second  lease,  because  he  ii 
in  of  another  estate  paramount ;  per  Popham^  C  «7.  Ibidi  ^  ChmoM 
y.  PhiUips^  F.  Moor.  876.  This  doctrine  was  fully  esUhlished  in 
the  caae  of  Webb  v.  BusseU,  3  Dwmf.  ff  E.  393,  in  which  the  words 
of  the  statute, — grantee  of  (my  reversion  or  reversions  under  am 
person  or  persons,— were  particularly  relied  upon.  Therci  tenanft  fo 
99  years  leased  for  11  years^  and  the  assignee  of  the  revmoa 
voder  the  latter  lease  took  a  conveyance  of  the  revendott  in  fee^  l(f 
which  the  former  reversion  was  merged,  and  it  was  held  that  covsnaa^ 
broiight  by  such  assignee  ^^  as  being  seised  in  fee  of  the  revmion  ef 
the  premises,  immediately  expectant  on  the  determination  of  the  tens 
for  11  years,"  could  not  be  supported  (a). 
The  ani^ee  Secondly^  The  assignee  of  part  of  the  eUaie  in  the  revertkm  naj 
theesutcin    take  advanta^cc.  of  the  oondition;  as  where  the  reversion  was  graated 

the  revcwion,  ^  ^^  '  ^ 

JSt^frfthe  ^  ^'  ^^^  '^'^  ^^^  *"*^  ^  ^1>®  rig'**  ^^^i^  ^f  ^>  w^^  granted  it  ofer 
coudiuon.      ^  ^^  ^jf^  q[  L.K.  for  her  Kfe,  L.K.  was  held  entiUed  to  eater; 

Kidwelly  v.  Brandy  1  PhuxL  69,  70.  So  if  the  assignment  liad  beM 
to  him  and  his  wife,  and  to  the  heirs  of  the  husband ;  BreU  v.  Oa^ 
bcrUmd,  2  Cro.  399,  521,  (3  Bulstr.  163,  P(^  136.  Godb.  876,  1 SA 
359,  2  Bpll  63, 1  BoU.  Abr.  518,  Covenant  (C.)  pL  1.  S.  C.)  So  if  ate- 
version  be  granted  to  two  and  to  the  heirs  of  one  of  them^  they  m 
assignees  within  the  statute^  and  if  he  who  hath  but  an  estate  te 
life  surviveth,  he  also  is  an  assignee,  per  Dyer^  C  J^y  4  Z^o**  30i 

(a)  Tbc language  of  Lord  Kemffm^  in  WM  v.  RuudU  points  oim  m^  iodedU  te««** 
inonc5t  reflection  suffices  to  show,  that  the  principle  of  law  (Vom  which  Uicsi  dediM* 
have  flowed  requires  regulation.  An  alteraiEoa  to  a  certidn  extent  faaa  been  wtAtf  «b 
where  the  surrender  is  for  the  purposs  of  a  renewal*  as  to  whichsee  ttM«5  <Sto./Z/r.c^4 
§.  4,  (4  GcQ^  //.  Eng.  c.  28,  $.  6,)  AiUe  p.  11,  No.  18,  and  the  commcBtaiy  uyoalhoir 
acts,  jio#/. 
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•  pv  PENorioiy  Nichob  and  Chambers  JJ.  Anon.  F.  Moor,  QB^pL 
Of  iriio  said,  <  if  the  lawor  grant  his  revmUm  far  f^ears  his  grantoo 
ill  have  covenant  or  benefit  of  a  oonditioni  whereof  the  leasee  is 
aiged,  for  he  is  assignee  within  the  statutoi  beeanse  the  tenant 
Us  of  him;  botJ^iesfaif  J^  i%  is  said^.was  agionst  that  opiaion, 
KT^neM.'  So  per  Manwoodj  J.  4  Leon.  27^  28 ;  Co.  JUfiL  2U  a, 
Lord  NoU.  MSS.  Ibid.  215  &  So  where  the  lessor  devised  the 
msioii  to  his  wife  for  her  lif(^  and  she  gnmted  it  over  to  the 
nntiff  for  40  years  if  she  should  so  long  live;;  ji^  v*  JieatnmgMf 
QUMr.  281,  (1  BoU.  80,  Ow.  1$],  S  J^iier,  999,  jnar^r.  $.  C.)  |n 
is  kst  place  the  wvitw  {IhAfff  Q  J.)  Agjdees  the  aigament,  that 
I  rvveraioa  dlvemfi^sp  Oil  yt-eatoU  bei  gi^^  the  grantee 

gr  Aot  eniter  for  a  oondition  broken,  because  he  has  only  a  chattel^ 
d  cannot  ent^r  for  a  condition  to  gain  afreehold,  and  calls  it,  *  onlp 
mttii^  hkOo.  lAiffn  216  a,  it  i|9  said  that  the  grantee  for  years  shall 
cfbenfifii  of  the  oondition  In  respect  of  this  w<>rd '  execiiion^  in  He 
l;.aii4  n  similar  observation  was  made  by  the  conirt  in  JDinty  v, 
B«bm^ F. Moor.  526,  ( 1  Oo.  650,  Shqip.  TomJuL  151.&  C);  Brie- 
7  qmf  Srietow^e  €aee»  Godb,  161, /^  227»  and  ZoNianfs  com,  there 
ed  by  CbA^  C  J.;  Maiura  v«  WeeUoopdp  I  Cro.  5i»9,  617,  {F^ 
w.  SSnfGmddib.  VJi,  pL  109,  S.  a)  And  eo,  if  tlie  same  eetate 
the  rev^rnon  remains,  it  is  not  material  how  the  internal  limita- 
aons  mpy  be  varied  or  affected;  as  where  husband  and  wife,  seised, 
thorn,  and  the  heirs  of  the  hosban^  made  a  lease,  and  afterwards. 
Bi^yed  the  reversion  to  the  jilaintiff  in  fee,  it  was  held  that 
imuniti  brought  by  him  as  assignee  of  the  husband^  was  well, 
o^gh  bconght,  be  being  assignee  of  the  whole  estate  and  ehowinff 
Its  tmtUer;  and  it  seems  to  have  been  held  that  ike  merger  of 
lartienlar  estate,  subsisting  in  the  lesscNr  at  the  time  of  granting 
I  kaae,  is  no  digeetion  to  considering  a  purchaser  of  die  whole 
ats^  an  assignee  of  the  reveiinon  within  the  statute;  Mefor  v.. 
fbd,  W,  Jo.  305,  (3  Cro.  285,  S.  C;  and  see  3  Dmrf^.  ^E.  898.) 
ch  seems  to  have  been  the  opinion  of  i^yoAoan,  C.  J.  also»  where, 
the  case  of  Lord  Thrir  v.  Bartoi^  F,  Moor^  04,  he  says,  <if  a 
m  made  a  lease  for  years,  rendering  rent,  and  afterwards  granted 
I  revernon  for  life  or  for  years,  and  he  in  the  reversion  surrender 
him,  he  shall  have  the  rent,  or  waste.'— See  also  Paulin  v.  Hardy^ 
isfi.  2  ^  62.  ' 
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ggtnotiiy        But  thirdlp^  The  grantee  of  the  tererAim  m  pari  of  ike  kmdhBB 

£y^rtSlte  ^^  ^^^^"^  allowed  to  take  advanti^  of  a  condition  under  this  stetate; 

^'^  and  that  by  reason  of  the'  1 1th  general  maxim  of  the  eommon  kw 

above  mentioned,  vie  that  conditions  are  eniire  and  eeamai  be  Ofpar^ 
turned;  which,  of  coarse,  mast  have  been  hddlobennafliMedbytlie 
provisions  of  this  act. 

Forbsrtbe         In  tracinir  the  cause  of  this  doctrine  of  the  common  law.  we  find  tint 

llthuaziaiy 

2;^j|^f;»>  ^  one  difficulty  arose  from  the  9th  maxim,  vis.  that  the  party  enteriof 
^ffrfthi,  ought  to  be  in  the  former  estate,  *and  he  that  entered  for  part  eooM 
not  be  in  of  the  whole  ;^  bat  jret  we  have  seen  under  the  7tlrmaxnii, 
(vis.  that  the  condition  must  be  t$  defeat  the  whole  eistate,)  that  a 
concBtion  to  determine  the  whole  estate  in  part  of  the  land  washcU 
good  (d) ;  and  therefore  perhaps,  we  should  rather  refer  it  to  tte 
maxim  (the  6th)  that  conditions  are  against  common  r%ht,  the  Inr 
saying  that  since  the  parties  have  not  provided  for  an  entry  inio  psrl^ 
the  condition  shall  be  taken  strictly  and  no  entry  given,  milesi  ille 
an  entry  into  the  whole;  see  S  Dyer  809  a,  Co.  LML  215€^  lot 
NoiL  MSSi  Ibid.  215  b.  The  matter  is  thus  stated  by  Perim  J^ 
F.  Moor.  203,  204:— <«This  is  for  two  reasons,  the  first  is  tM 
whereas  before,  the  tenant  was  attendant  but  to  one  persoii,  Vi 
lessor,  for  his  condition,  now  if  the  rererrion  were  dispersed  hf 
grant  among  twenty  several  men,  he  should  be  attendant  upon  wk 
of  them,  and  should  be  bound  at  the  same  instant  to  make  tender  of 
each  several  parcel  of  the  rent,  upon  each  several  part  of  the  hn^ 
which  would  be  in  a  manner  impossible,  and  would  sound  in  tt 
oppression  and  in  favor  of  the  odume  condition,  and  in  benefit  of  tk 
lessor,  against  the  advantage  of  the  lessee  who  had  the  advaneoaeiH 
of  the  grant  and  lease;  the  other  reason  is  because  the  quality  of  tb 
condition  is  to  bring  back  all  that  passed  by  the  grant  at  fint;  tsJ 
if  the  condition  remained  in  the  lessor,  afker  he  had  granted  tk 
reversion  of  parcel  to  another,  afterwards,  when  he  should  enter  tat 
the  condition,  he  would  destroy  the  reversion  of  that  parcel  iriM 
he  had  before  granted  to  a  stranger,  which  would  be  agunst  resM 
that  a  stranger,  in  whom  there  is  neither  folly  nor  laches,  riiodl  k 
jMnejodiced.'' 


(a)  Jnie,  pt  33i. 
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Henee^  if  4^  leases  fi  acres  for  yean,  rendering  rent^  with  clause  ^J^^Sk^. 
€if  re-entry,  and  the  lessor  accepU  a  mnendar,  of  1  acre,  the  whole 
comdition  is  jg;oDe  (though  the  rent  shall  be  apportioned),  93  Hen- 
VUL  \  Bto.  Abr.  153  QmduAm8,pL  193  ^  per  Jei^ries,  Mjem.2»> 
pmr  Periam,  F»  Moor.  203.  f>oi(  A.  leases  lands  for  years  on  con- 
dition, 4ind  afterwards  cov^irms  the  estate  of  the  lessee  in  part  for  life, 
ihe  condition  is  gone,  jaer  Mamooodf  4  Leon.  29,  30.  If  A.  let  lands 
to  a  man  and  to  «  feme^sole,  for  years,  rendering  rent,  with  clause 
€i  re-ttitry,  and  afterwards  the  lessor  intermarries  with  the  feme, 
the  condition  is  suspended,  per  Meadf  4  Leon.  28. . 

These  are  cases  merely  between  lessor  and  lessee,  and  at  common  untethe 
law;  the  following  authorities  show  how  that  doctrine  was  applied 
under  the  construction  of  the  statute.  If  the  lease  be  of  3  acres, 
reserving  a  rent  upon  condition,  and  the  reverrion  of  2  acres  is 
granted,  though  the  rent  shall  be  apportioned,  the  condition  is 
destroyed,  Appowel  v.  Monnoux^  ub.  mipra ;  the  2d  Res.  in  Knights 
caae^tA.infr.\  Co.LUa.2l5a;  Conu  Dig.  Conditim(Q).  iSowhere 
the  moiety  of  the  reversion,  &c  is  taken  in  ezecutipn  under  a  judg- 
ment, &c  against  the  reversioner.  As  where  lessee  for  years  had 
execution  by  ekgit  of  a  moiety  of  the  rent  and  reversion  against  the 
lessor,  the  lease  being  on  condition,  this  was  held  a  suspension 
of  the  whole  condition  during  the  extent.  Anon.  2  Eliz.  F.  Moor.  22, 
pL  75.  So  6  £^.  in  this  case ; — A.  leased  for  years,  rendering  rent, 
with  a  clause  of  re-entry,  and  afterwards  became  bound  to  another 
by  recognizance;  the  recognizee  extended  the  moiety  of  the  rent 
and  reversion  in  execution ;  and  it  was  held  that  the  condition  was 
anspended  en  o/!^  so  that  if  the  rent  were  in  arrear,  the  lessor  could 
not  enter  into  the  other  moiety,  per  Mead^  4  Leon.  28,  {Anon.  F. 
Moor.  n,pL  193,2  BenL  ^  D.12jpL  50,  senM.  S.  C.)  So  where  a 
man  seised  of  a  manor  leased  it  for  years  rendering  rent  with  re- 
entry, and  afterwards  a  stranger  recovered  in  debt  agunst  the  lessor, 
and  had  el^  upon  the  judgment.  Anon.  10  Eliz.  F.  Moor.  91,  pL 


This  rule,  that  conditions  are  not  apportionable,  is  not  universal*  RMtrictioiM 

•  1  •!•••  ••  of  the  maxim. 

It  has  been  subjected  to  this  linutatiou,  that  conditions  are  not  ^ 
portionable  by  the  act  of  the  reversioner  being  a  private  person.    For, 

1st.  A  condition  may  become  apportioned  by  what  is  called  an  act  ca^toM^^ 
in  law.    As  if  a  man  possessed  of  lands  for  20  years,  and  seised  of  ^^'^*^'^ 
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\  otB«r  l8Dd9  ia  fee,  leaaeth  all  the  lands  fyr  10  ymf  imiti^tBg  not 
Mrith  cktue  of  rMsntiy,  and  Aetli,  now  the  hmr  hatlfe  a  veVieAion  Ar 
die  land  in  fee,  and  ihe  exeentor  for  the  other  land,  and  an  the  eoa- 
dition  isy   (at  eommon  law),  difided  aeoofdh^  te  the  retenioBijMf 
Manwoodj  4  Zmi.   87;  Moodie  r.  Gammy  1  RoU.  SM,  807,  (9 
J3^(U^.  15S,  2  Ov.  990,  P.  Hoof.  848,  AC)    8e  if  landtf  are  ghca 
in  general  tail,  and  other  lands  in  speeial  tail,  and  the  dcMe  malDBf  a 
base  thereof  rendering  rent  with  eUnse  of  re-entiy,  and  diei  hafhii; 
eeveral  iaiues  inheritable  to  eaeh  estate  tail,  now  the  ecmiBfiott  riaH 
go  according  to  die  rent.  Id.  Ibid.    So^  a  parson  leaseth  land  irfiss^' 
of  he  is  seised  in  his  own  right,  and  land  whereof  he  is  mbmi  is 
right  of  his  chnreh,  for  years,  raidering  rent,  with  danseef  r^^ntiy, 
and  dieth,  the  rent  shall  go  aceording  to  his  respeeliipe  eapolf, 
and  the  condition  dinded,  per  Jk(fiie$j  4  Leon.  2&     So  if  a  aaa 
be  srised  of  two  acres,  one  of  the  nature  of  Borongh^Bngliih^  Ik 
other  at  the  common  law,  and  lease  both  acres  rendering  laal  aAh 
eondidon,  and  the  lessor,  hamng  isftue  two  sons,  diei^  eaA  of  thsa 
shall  enter  for  the  conation  broken,  ;ier  JMbaRsoa,  Ji  4  LeomfXtper 
curiam  in  Dwmpot^e  cokj  4  Co.  180;  Co.  UM.  815  a.;  .^<noa.  GM 
%  pL^.    It  is  said  that  it  was  ad}n^;ed,  4,  5  PA.  |-  JUdr,,  Aatif 
two  co-parceners  of  a  reversion  vrith  condition  make  pardtioair 
Ogreef/^ienty  the  condition  is  gone ;  bdt  if  they  make  partition  bf  wri, 
the  condition  remains  to  each  of  them,  per  Pieriamf  J.  and  Arnhnm 
£L  J.,  JFl  Moor.  203, 805,  806.  If  a  man  niakes  a  lease  for  years  rsnd0^  l^ 
ing  rent  with  claose  of  re-entry,  and  afterwards  takes  a  wiA^  and&%  1^ 
the  wife  recovers  the  third  part  of  the  land  demised,  for  her  dovVf    L 
now,  (it  is  said),  that  third  part  is  discharged  of  the  oondRtion  dafi^  1^ 
the  estate  in  dower,  bat  the  residoe  is  subject  to  the  eonditioB,  pff 
Mounion,  J.  4  Leon.  88.   {N.  B.  In  sudi  case,  the  wife  ia  endoaeJ 
of  the  third  part  of  the  reversion  by  metes  and  bonnds,  togsAtf 
with  a  third  part  of  the  rent,  Co.  UM.  38  €l)    Another  emtwt] 
here  be  mentioned,  although  it  appears  radier  to  depend  on  a  prv* 
ciple  of  construction.    Two  tenants  in  common  make  a  IsssB  kf 
years  rendering  rent  with  clause  of  re-entry,  the  conditieii  is  stifcnl 
aiecording  to  the  reversion,  per  MouMon^  J.,  4  Lmu  88,  per  Bnaifh 
J.,  F.  Moor.  808. 
Stte?!??*^       8dly.  A  condition  may  become  apportioned  ly  the  act  qf  ihe  km- 
As  if  the  lessee  makes  a  feofltaient  of  party  or  oonunits'  waste  iv 


If 
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part.  Mid  the  lessor  enters  for  the  forfeiture,  or  reeoven  the  pbiee' 
wasted,  there  the  rent  and  condition  shall  he  apportioned,  for  none 
ahidl  take  advanti^  of  his  own  wrong;  Arg.  in  Kmgkfs  cage,  8 
Leom.  imj  and/ier  Penam^  J.,  F.  Moor.  208 ;  per  curiam^  in  Dum^ 
jMT^a  eose^  4  Gx  120. 

Sdly.  A  eondition  may  become  apportioned  bg  the  act  of  a  ttrant^^  flSl^!^ 
m  bf  emtion,  8  Df^,  309  a.  ab.  n^ir.  1  BolL  Abr.  473,  Omditim 
{IL)  pL  !•  Thus  if  part  of  the  land  demised  be  evicted  by  title 
panuMNmt,  the  rent  shall  be  apportioned  and  the  condition  also^ 
per  JeafiriUj  4  hBom.  28 ;  per  Periamj  F.  Moor.  208.  It  is  siud, 
that  if  one  seised  in  fee  takes  wife  and  creates  an  estate  upon  con- 
ditiony  and  dies,  and  the  wife  is  endowed  of  the  third  part  of  the 
fattdf  this  third  part  is  disehaiged  of  the  condition,  but  if  she  con- 
Teya  tier  estate  to  the  grantee  of  the  husband,  the  condition  is  re- 
vived, AhL  Qmoi.  §.  822. 

4Aijt  In  the  king's  ease  the  condition  is  not  destroyed,  but  renuuns  in  the  om  of 

•  tbe  crown* 

in  tiheiciown.  '.Thos  where  the  prior  of  St.  JohCn  of  Jeruedlemj  &c, 
■mda  a  lease  for  years  of  several  denominations,  rendering  an  ag^e- 
gato  rent,  with  a  ifMcification  of  a  separate  part  of  the  rent  for  each 
and-  witli'argeDenl  dause  of  re-entry  into  the  whole,  if  the  rent  were 
bebind  in^  part  or  in  all ;  and  afterwards  the  priory  came  to  king 
Hmry  VIII.^  who  granted  one  denomination,  in  fee,  to  the  lessee'  and 
another  person ;  and  afterwards,  queen  £fisa&eM  granted  the  reriduo 
in  fee;  it  waareaolved  that  the  grantee  of  the  first  parcel  c6ald  not 
take  advantage  of  the  condition ;  and'that  that  part  of  the  land  demised 
was  altogether  dischaiged  of  the  condidon ;  but  as  to  the  residue 
the  eondition  remained  (by  virtue  of  the  king^s  prerogative)  in  the 
erown,  with  the  reversion  which  the  king  had ;  and  it  passed  with 
thnt  reversion  to  the  grantees  of  the  residue,  'and  so  no  prejudice  to 
any  pvtyt  <m>p  wrong  done  to  any;*  Kniffkfs  casej  5  Co.  55,  {F. 
Moor.  IM,  8  Leon.  124^  1  Anders.   173,  GoidtUb.  15,  19,  S.  C) 

Tbia  doctrine  of  non-apportionment  was  fbrmeriy  thought  appli-  ]|^*^^fj^* 
eaUe  to  eomtumts  also,  but  in  Twynam  v.  Pickardf  2  Bam.  t^  A.  105,  ^' 
it  was  held  that  covenant  lay  by  the  assignee  of  the  reven(ion  in 
part  of  the  demised  premises,  against  the  lessee  for  not  repairing. 
Hie  judges,  in  giving  judgment,  made  the  following  observations, 
diatingoishing  covenants  from  conditions,  and  showing  how  the  com- . 
men  law  doctrine  came  to  be  iqyplied  to  the  latter.     Bayfey^  J. 


o    ^ 


386  EJECTMBN T.  CBook  L 

fiaidj  the  words  of  the  statute  *  apply  tooonditkNis  ai  well  as  U^  oove- 
naiits,  and  are  suffieiently  large  to  hidiide  penens  wlio  ara  gnHileet 
of  the  reveraion,  diher  of  the  whole  or  part  of  the  proper^^  which 
is  the  subject  of  the  lease.    Thai  part,  however,  wfaidi  ap|^lies  to 
oonditions,  whuA  m  their  nature  are  entire^  is  necessarily  confined  to 
the  as^gnee  of  the  reversioB  of  the  entii^  premises^    The  .audiari- 
ties  cited  in  the  ooiurse  of  the  argumenli  to  show  that  tka  BBMgnrii  of 
the  revernoQ  of  part  is  not  within  the  act,  were  caees  o£  cdnditieDtt 
and  do  not  apply  to  covenants.'    Hobrofd^  J.  ■aidy-*^ThecaaaaeitBd 
in  argument  apply  imly  to  conations,  with  respeet  to  wUch  tiit 
statute  expressly  enacts^  ^<  that  asdgnees  shall  have  the  lifcn  advan- 
tages against  the  lessees  byeatry  for  non^yment  of  rsDft»  or  fir 
doing  of  waste  or  other  forfeilore  as  the  lesaors  woold  hacra  hai.** 
Now  if  the  JessoE  assigned  the  reversion  of  part  of  the  premisef  ler 
another,  his  right  of  entry  would  be  gone^  £>r  in  tOtigkls  eoi^  il 
was  expvesdy  held^  that  the  severance  of  any  part  of  die  leisiJM 
destroyed  the  whole  condition^  ^whiobwaa  enfito,^tod  tlw  bMSek 
of  which  gave  pne  entire  right  of  entry  into  the  whaM  psMnisea-sa 
non-payment  of  rent);, that  being  so,  the  lessoiv  at. oonuiMn  kw, 
would  have  no  riglit  in  aoch  a  case  to  vacate  the  leaaoilqr  enUsy^  sni 
consequently,  hui  assise  would  not  have  that  nglitr  nnAriAe 
statute.'  .  \ 

There  is  ji^lother  sense  in  Which  conditiena  aaeoaid  to  be  eiitin 
nnd  not  apportionaUe,,  and  that  i»  in:  retpect  to  a  partial  p«fir- 
mance^  licence,  dispensation,  or.  waiver  of  a  oondition;  whether 
the  maxim  can,  with  propriety,  be  so  ^pUed,  is  n  qoestion  wUdi 
ohaH  be  discussed  in  die  next  chapter. 


Note  6. 

[<  By  tgUry^/or  mh-payment  ^  the  rent^  ot*  far  doin§  wa^e  ertAet 

ThbacthM  farfcitwre.*^    We  now  come  to  the  3d  consideration,  riz.  what  csiei* 

w«^^'  held  to  be  within  this  act,  with  respect  to  the  uaiure  4f  ike  €tmi»» 

of  ooadittnu  itself.    Notwithstanding  the  words  *  other  forfeiture,'  it  has  bees 

<^^w*       considered,  that  tb^  grantees  or  assignees  shall  not  take  bencit  J 

every  forfeiture  by  force  of  a  condition,  but  only  of  aoch  cooditiBai 

as  arc  either  annexed  to  something  imndent  to  the  reversuMf  as  VK^ 

or  for  the  baiefit  of  the  estate^  as  for  not  doing  of  wnate^  for  beipiV 

■  r 

the  housea  in  reparations,  for  making  of  fences,  aooarinff  of  dkd^ 
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for  premrTing  of  woods,  or  such  like;  and  not  fir  tkepagmeM  qf  axuf 
mm  m  gross^  delivery  of  com,  wood,  mt  the  likoj  [uttai  they  are- 
to  be  yielded  as  rent] ;  so  as  ^other  forfeitore'  shall  be  taken  for 
oAer  forfeitures  like  to  those  examples  whioh  were  there  put,  oidb* 
IM;  of  payment  of  rent,  and  not  doing  of  waste,  which  are  for 
the  ben^t  of  the  reversion ;  Cb.  IaM.  215 ;  this,  he  says,  was  ^ao- 
resolved  in   Wfn^%  case^  Mkh.  14  &  15  EHz.  in  Conmumi  BaneOf. 
and  oflenUmee  stnce^  Vide  Dyer^  809."    Bat  no  suoh  point  is  men- 
tioned fai  any  of  the  reports  of  that  case,  (see  Jppowdy.  MtmntrnXj  at. 
sqpr.)    In  Ounowih  v.  PUUify  F.  Moor,  876,  it  is  said,  ^  it  was  re- 
solved, that  if  a  lease  be  made,  npen  condition  to  be  voidj  if  IM.  be 
not  paid  at  a  certain  day,  the  grantee  of  the  reversion  shall  not  enter 
for  sttcb  condition,  because  it  is  coUateralf*  (although  as  we  have 
seen^  Amie^  p.  878,  if  the  conditioa  were  that  the  lease  should  be 
voMi  the  grantee  of  the*  veversion'  raigfat,  in  general,  have  taken 
advantage  of  it  ai  common  finer;)  for  this  was  regarded  as  a  conse- 
qoenoe  resulting  from  the  nature  of  a  condition  vn  gross,  which,  it 
iMHild  not  be  in  the  contemplation  of  the  parties^  that  any  but  the 
party  eontraded  with  should  take  advantage  of,  and^  therefore,  wh)»- 
tber  at  common  law,  or  under  the  statute,  the  law  has  always  been 
taken  as  above  laid  down ;  Prest,  SAepp.  Touch&L  153 ;  Com.  Dig.  Ckmr- 
ditUm  (O.  8.)  1  Wms.  SauntL  2^%  noU{W\.  An  analogous  construction 
has  been  put  on  the  subsequent  words,  *  oiher  condlti<ms,  cooenaniSj  or 
agreements,*  which  have  been  held  demean  covenants  rummg  wUk  lAe 
kmi,  nMek  tomch  or  concern  the  thing  demised,  and  noi  ooUfOtsmti.  5 
Co.  18  b.  in  Spencer's  case,  at  the  end*    There  seems,  indeed^  to  be 
this  wide  difference  between  the  two  cases  of  covenants  and  condi- 
tions, namely,  tiiat  in  the  case  of  the  collateral  covenant,  if  the 
asngnee  of  the  estate  cannot  bring  the  action,  jret  the  covenantee 
or  bis  representatives  may ;  but  in  the  case  of  the  condition,  if  the 
grantee  of  the  reversion  cannot  enter,  the  entry  is  taken  away  for 
ever;  LUtL  §.  847.    Another  distinction  between  conditions  and 
covenants  at  common  law,  material  to  have  been  considered  in  this  re- 
spect, was  this,  that  all  conditions  bind  the  lands  into  wliose  hands  soever 
ih&y  come;  Plerk.  Conv.  §.  818 ;  but  collateral  covenants  do  not  bind 
the  asngnee  of  the  lessee  even  though  named,  nor  will  covenants 
nmning  witii  the  land,  unless  he  be  bound  by  express  words,  or 
■aleas  the  thing  to  be  done  be  annexed  to  the  land  at  the  time  of  tile 
demise;  Spcncefs  case^  5  Co.  16. 
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^[gJiJ"*^^      A  caM  wbioh  ooearred  in  the  time  of  the  ComnioawealUi,  n- 
&?dBto  ported  in  Slyi.  316,  Dekmg  t.  Latkam,  may  here  be  nentioMd. 
i«id,«iid|nrt'A  lease  was  made  readering  3^  rexkt  per  omnoah  and  after  tlie 
.death  of  J.  S.  to  pay  a  gross  sum  oi  125L  by  way  of  fine^  fupkift 
-by  51:  a  year  quarterly,  with  a  proviso  in  the  indenture^  tkat  ^for 
defiemlt  of  payment  of  the  rent  or  fine,  or  £ox  want  of  iqiaratioii^ 
.it  should  be  lawful  for  the  lessor  to  reenter.'    In  an  ejeetuMot  fior 
.  condition  broken  brought  by  the  assignee  of  the  renreraioOf  tlie  Court 
.held,  (in  their  detestation  of  <f  odioua  conditions,'')  that  ban  wai 
.one  entire  condition,  that  as  it  respected  theyine  it  was  in  gfosSy  and 
collateral,  and,  a  condition  not  being  apporiumable  or  diviable^  psri 
could  not  be  transferred  to  the  assignee,  and  therefiure^  na  rig^t  of 
entry  was  assigned  within  this  statute.    But  this  was  a  total  nu«p- 
plication  of  the  doctrine  of  conditions  not  being  apportionaUe,  aod 
was  made  under  the  prejudice  i^ainst  conditions  prevailing  in  thcae 
days  beyond  the  limits  <^  common  sense;  for,  certainly,  it  ought  nefcr 
to  have  interfered  with  the  ooMtrucUon  of  instruments^  wldefa,  it  ii 
now  established,  must  in  all  cases  be  guided  by  the  mteMtton  ef  tb 
.parties.    So  far,  nevertheleBS,  had  this  been  oarried^  thata  ja^P 
once  said,  in  a  case  where  the  question  was,  whether  a  party  by  the 
.  word  <  restrain,*  meant  distram^ — ^  In  things  which  are  odioai  is 
law,  as  conditions  in  this  case^  we  ought  not,  by  constmetkiD,  to 
make  restrain  all  one  with  distrain,  but  in  other  matters  i«e  mag  d» 
this  very  easily* — ^  It  should  never  trouble  my  conscience  to  make  (re- 
strain) to  be  taken  for  (distrain),  if  it  be  not  a  matter  odkNia  in  law 
as  conditions  are/  3  Bulstr.  154. 
The  question,      Assumiug  the  law  to  be,  that  the  assignee  cannot  take  advantage 
a!!ldiuJS!r^^  of  a  breach  of  a  condition  unless  it  be,  as  it  is  called,  a  conditiQB 
u^i^"*^  running  with  the  land,  (or,  to  do,  or  not  to  do,  something  incideat 
•  to  the  reversion,  or  for  the  benefit  of  the  estate,  and  not  coHateisl, 
or  in  gross,)  it  sometimes  becomes  a  matter  ol  difficulty  to  ascertain? 
what  will  be  deemed  a  condition  of  that  description  (a).    A  siaiilar 
.question  arises  with  respect  to  covenants. 

(a)  It  would  be  foreign  to  the  object  of  this  work,  to  enSer  at  kifgs  v» 

the  question  of  what  are,  or  what  are  not,  covenants  and  conditionB  m* 

iiing  with  the  land,  that  being  a  general  common  law  question,  and  thcngl' 

connected  with,  not  depending  upon,  any  thing  in  the  proWnons  of  iUb  act 

:  I  ouibmce,  faowefer,  this  opportanity  of  pablishing  a  very. well  eoaaUand 
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Ab  to  eooditioini  I  diull  here  only  observe  that  Chief  Baron  ^^^^ 
CSoMyn,  Cbm.  JD^.  OMdi^ibn  (0. 2.),  and  Seijt  )^^  ^£^ 

moU  (16),  leem  to  have  been  of  opinion  that  a  condition  of  re-emiry^  ^^m\\h 
if  Urn  k$9ee  AaU  as9ign.wUkoitt  Kcmoty  is  not  wiUiin  the  statute,  and 
that  the  asdgnee  of  the  reverrion  cannot  maintain  an  ejectment  for 
a  broach  of  such  a  condition,  any  more  than  he  could  do  at  commcm 


deciflioB  upon  the  sabject,  in  wfaieh  the  Court,  [Masing  by  the  srtificisl  and 
idle  ndss  for  the  conttnictioQ  of  conditions,  formerly  admitted,  resorled 
directly  to  that  which  is  the  only  troe  gnmnd  of  interpretation,  the  intention 
of  the  psrties.  Indeed,  the  modem  practice,  of  adding  to  the  covensats 
a  general  right  of  entry  for  breach  of  covenant,  moHt,  in  effect,  pat  sa 
end  to  saeb  rales,  for  it  is  impossible  to  hold,  that  the  coroitniction  of  a 
clause  b  to  vary  with  the  form  ixf  action  which  may  be  brought  to  enforce  it. 

JONES  on  the  demise  of  EGAN  «.  HEYNES,  King's  Bett«h,  Easter  Tern,  18S1.  iSif''^ 


TUa  was  an  ejectment,  tried  before 
BmHom  Serjt^  at  the  spring  assises, 
1880^  for  the  county  of  Gahoay.  It  was 
brought  by  the  lessor  of  the  pluntiff  for 
iher  bteadfr  of  a  condition  in  a  lease, 
baling  date  the  15th  of  July,  1812, 
wbenby  one  Patrick  JEgan  demised 
to  Owen  Heynes^  in  conaiderstion  of 
lOOli!.,  a  plot  of  ground  on  the  Fair 
Graeu  of  BaUinaske^  as  thmi  laid 
cmt  for  the  said  O.  H.,  bounded  on 
the  soudi  by  the  street,  &c«,  contain- 
ing in  front  46^  feet,  in  rere  49  feet, 
mi  in  depth  251  feet,  &c  to  hold  for 
thiee  lires,  with  corenant  for  perpe- 
tual renewal,  at  the  yearly  rent  of 
2li  4s.,  with  clauses  of  dbtress  and 
re-entry  for  non-payment  of  the  rent. 
The  coYcnants  were  as  follows : 
^  And  the  naid  O.  H.  doth  for  him. 
Us  heiri  and  assigns,  covenant,  pro- 
■siae  and  agree  to  and  with  the  said 
P»  E^  kia  kein  and  asngns,**  to  pay 
the  rent,  kc  ''and  that  the  said 
O*  H^  his  heirs  and  assigns,  shall 
and  will  during  this  demise,  preserve, 
te«  the  demuied  premises,  and  all 
improvements  made  and  to  be  made 
thmon,  in  good  and  sufficient  order, 
repair  aad  condition  i  aad|  it  is  for^ 


ther  agreed  on  by  and  between  tke 
above  meniianed  parties,  that  be  the 
said  O.  Jl»9  his  bei»  and  assigns 
shall,  within  the  space  of  seven 
yesrs,  to  be  computed  from  the  date 
hereof,  build  one  or  more  dwelling 
houses,  with  slated  nraf  or  roofo, 
three  stories  high  from  the  level  of 
the  ground,  which  house  or  houses 
shall  occupy  tlie  entire  front  of  said 
hereby  demised  premises,  save  only 
what  may  be  necessary  for  a  gateway 
or  passage  to  the  rero  of  said  houses, 
under  a  penalty  of  100^  sterling, 
payable  at  the  determinadon  of  the 
said  time,  to  be  computed  ss  above 
mentioned,  or,  that  tkie  leaee  ikail 
be  nuU  and  void,  otherwise  to  re- 
main in  full  force  and  virtue  in  law.'* 
It  was  admitted  that  the  bouses  were 
not  built  within  the  period,  aad  tliat 
the  \WL  was  demanded  and  not 
paid.  The  question  was  reserved 
for  the  opinion  of  thb  court,  whether 
the  lessor  of  the  plaintiff  as  assignee 
of  the  reversion,  after  the  deam  of 
Patrick  EgoH,  was  entitled  to  recover. 
The  case  was  argued  in  EaUm 
term,  1820,  by  Vanddmr,  Seijt.  and 
hymA  for  the  *  defeudaat,   and  by 


A  dauae, 
whereby  it 
wMagreod  be- 
tween the 
MirUrftoa 
Iraw,  that  the 
leMeeibould 
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UngbouMon 
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law.  Bat  wbeti  wt  reflect  that  the  object  of  Buoh  a  proiftMoii  m  a  iem 
is  altogether  for  the  benefit-  of  the  eetate,  and  that  the  breach  nmf 
most  materially  aflect  the  interests  of  the  reverrioner^  we  ovght  to 
pause  before  we  adopt  that  opinion.  In  LmeoM  t*  JSSm0^  T.  Ba/m, 
250,  where  the  question  arose,  the  case  was  adjoumadt  bot  the  re- 
porter says  it  was  held  by  Atkms^  J.  to  be  such  a  ceodition  ss  ii 


Bverard  and  Narik  for  the  lesMir  of 
the  plsiniifr. 

DoumeHf  C.  J,  this  day  deliTsred 
the  judgment  of  the  court.— >Thi8 
comes  before  us  on  a  point  •a'ved  in 
an  ejectment,  brought  to  defeat  a 
lease,  on  a  breech  of  a  condition  or 
covenant  contained  in  it,  by  which 
the  lessor  of  the  plaintifF  alleges  that 
a  forfeiture  of  the  lands  has  accrued 
to  biro.  That  lease  was  made  on  the 
15th  of  Ja/y,  1812,  by  Patrick 
JBgan  to  Owen  Het^neSy  the  defen-> 
dant,  of  premises,  containing  in  front 
46  feet  and  a  half,  in  rere  49  feet, 
and  in  depth  from  front  to  rere  261 
feet  S  inches.  (I  mention  that  mea* 
Hnremont  which  is  made  in  feet  aad 
inches,  becaase  it  shows  the  intent 
of  the  parties,  conformably  to  what 
is  Rfterwar4ls  expressed,  to  make  a 
Imihiinp^  JeuKe).  This  lease  was  for 
three  lives,  with  covenant  for  renewal 
for  ever,  at  a  rent  of  2L  4fS. 

The  lessee  covenants  in  the  usual 
manner,  for  himself,  his  heirs  and 
a'^signs,  with  the  lessor,  his  heirs  and 
assigns,  to  pay  the  rent ;  then  follows 
tlie  nsual  covenant  for  keeping  the 
eternised  premises  in  repair ;  then 
there  is  a  covenant  on  which  the 
question  arises,  in  these  words ;  '*  and 
it  is  Jnrther  agreed  by  and  between 
the  above  mentioned  parties,  that 
the  said  Owen  Heynes,  his  heirs 
and  assigns  shaily  within  the  space 
of  seven  yearsj  to  be  eompiUed  from 
tike  date  hereof^  build  one  or  more 
dweUing  houses \*  (it  then  describee 
the  kind  of  bonie),  ^^  under  a  penalty 
of  one  hundred  poundi^  payable  of 


^determmaHon  of  the  said  tiaie to 
be  computed  as  ahe«e  meatisBsd,  m 
thai  this  lease  shall  ke  wsMmdmid, 
otherwise  to  teniaia in  lull  isntuA 
virtue  in  hiw." 

It  appears  on  the  ewdsnes  tlai 
the  lessor  of  the  plahpttff  k  she  srif 
son  of  Patrick  Egan  the  Issmmt;  kt 
proved  bit  ftther  s  will,  devM^g  At 
estate  to  him. 

No  house  has  yet  been  baih^  mi 
on  the  expirstioB  of  die  ssran  ysav^Ai 
sum  of  100^.  was  densaded  Aesi  da 
defendant  by  the  lessor  of  ihb  ylsb- 
tiff,  oa  the  preonsea;  the  dhfadait 
refosed  to  pay  it,  or  to  give.uplbi 
ground  demised.  Why  fim  banr  ef 
the  plsintiff  did  not  rsst  en  hiuMi 
as  heir,  but  proved  his  firthst^t  wXk 
claiming  to  take  as  devisee  uader  it, 
does  not  appear;  but  the  objecdoa 
taken  below  (and  wluch  is  the  psist 
saved  here)  was,  that  as  dsmsse  sf 
the  lessor  he  is  not  entitled  to  arafl 
himself  of  the  oovensat  ia  the  ItsH^ 
and  that  is  now  the  qoestioa  fsr  ait 
whether  the  lessor  c^  the  plsntili 
as  deoisesj  thst  is,  sssigaea  sf  k« 
father,  can  avail  himself  of  Ast  co- 
venant. 

The  case  has  stood  over  for  sum 
time  on  account  of  doubta  AstM 
been  entertained  amongst  ua  as  to  ths 
point  in  quesdon:  we  are  assr  sH 
sgreed.  If  this  case  were  to  bs  de- 
cided OB  the  abstract  justice  sf  the 
esse,  without  sdvertiBg  to  aay  tedi" 
nicsl  distmctioBSy  ao  doubt  cswl  w 
entertamed.  A  lease  is  mads  if 
building  ground ;  dke  tansntosfSM^P^ 
in  seren  yesrs  to  build  a  faousi^  wt» 


M^teiiite;  ^bot  it  leemed  to  oiken  to  be  a  ooUatend  eon- 
It  ifltrae^tliat  in  Pemumfs  ea$6,  8  On  64|  eiieh  a  ooodition 
f  coUalilral ;'  bat  it  is  plain,  that  the  ditUnistioQ  there  made 
reen  a  oenditicn  anmexed  to  tkt'renif  and  a. ooodition  annexed 
A  ooUatflTid  to  tie  rent;  bat  with  us  the  oseaniag  mnat  be 
to  ikt  iUmg  dmit&L    The  reftrenooi  whidi  Seijti  WWmm 


>  if  he  dboeld  aoCy  er  the  teven  yian  pajr  the  leaisfi-  who 

be  feidb    The  \amm  diet  daid,  the  14XM.  whieh^  m  ctrntflodad 

)  end  o£  the  ■•▼ea  yen%  te'befo  bean  a  rani,  ni'ffroif^  and  the 

df  MBp  lAe  i^  defiiee  sltoy  pef ment  of  which  wowd  have  aetie* 

nvea  yi^m  expired  without  liad  the  esweaent,  ao  the  law  diapen-i 

B-  benji  bmlti  demeada  the  aed  with  the  leat  of  the  coveneoty  and 

;  180^  and,  that  being  re-  the  deCsadant  la  not  hoaad,  either  to 

manda  the  potaeamn ;  tfaia  bail^.  or  to  pay»  or  to  ibriiBit  the 

laaad.    If  the  ^reeation  de«  hed^  for  the  benefit  of  the  leaaor  of 

n  Bene  natoial  jaatioe,  no  thaipfatiatifl^  wlM^thon§^an  amgneoy 

Id^hentate'to  aay  that  the  ia  a  ■iiaegM  to  the  eoveaaat.    The 

enghtnotto  hold  the  hoMb  eoart,  iriieaie  to  diacofer  ea  wdl 

io  «f  hia  iiiiiiinai  centraet,  aa  diey^  eea  ;the  Meaniiif  of  the  co« 

dke  plaimiffy  to  viiMmk  die  manaat^  fiD0Bi>the  worda  of  the  pattiee 

apelated-  far  baa  beeh  v»-  aid'the  aatara  of  the  oointhMity  eooM 

1^  te  hafe  the  benedt  of  nefor'  hoU  ^t  the  intent  of:  tUe 

akeraatiTe  of  \ak  ftthev^a  eofwnait  wa%  that  if  the  leaior  ahoald 

thai  ia»  the  poaseMioa  of  die  ^  day  after  th^llBaw  weanadcy 

demiaedr  diKlniiged  inm  the  tenant  ahoald  be  iorthwith  dia- 

.    Bnt  it  ia  objected  that  chaned  fifom- the  eovenaat^  aad  hold 

ant  18  between,  the  parikt  the  Jandi  without  may  obligation  to- 

i»t  tfaet  it' doei  not  eatcad  perfinrm  it;  AtA  ao  r^^ta nader  that 

fa  er  thaaaaigfis  of  the  lae^  ooreaaat  eeidd  deacand.  to  the  heira 

I  worda  are,  **  and  iCiafiBr^'  of  the  leaaar,  or  be  traaafeired  tebia 

d  by  and  batweaa  the  Aawm  aaaignea;'  that  its.  conttnaance  waa 

rdea  ;*'  and  it  ia  eootended,  ineral|r  faa-  the  tieae  of  the  partiee, 

»  words  carry  the  beneit  of  perMHuUf,  or  the  life  of  the  leaaor. 

lant  ne  ferther  than  to  the  It  cannot  be  lataonally  aappoaed  that 

■anally ;  that  the  benefit  of  a  eentraet  of  tUr  natonnat  conld  have 

nant  cannot  extend  to  the  been  linrfted  to  eifiat  only  during  the 

lein,  or  aMognaY  they  not  life  of  the  leaaor.    See  what  the  na« 

■ed;  that  the  defendaat  had  tnie  of  the  thing  demised  ia,  and  the 

n  either  to  build,  or  to  pay  ebfect  of  the  partiea ;  the  thing  de- 

at  m  the  lessor  died  before  miaed  ia  aamaU  lot  of  ground  on  the 

3rearB,  allowed  for  the  bniid<-  Fair  Green  of  BmiHfutdoe^  contain* 

red,  the  defendant  was  de-  iag  in  front  46  feet,  ke^  and  ao^  the 

one  alternative  of  his  elec*  meeanrementy  aet  oat  b^  feei  amd 

the  act  of  G^  and  that  taoAai^  manifestly  showing,  what  the 

caae,  that  the  law  diapenaea  covenant  after  expresses,  that  it  waa 

perforuMUMe  ef  the  other  {  a  bnildiaff  leaaa,  a  lease  of  a  jnece  of 

la  could  not  at  the  end  of  gnrand^  jnat  large  enough  for,  per-* 
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gives  to  LittL  §.  347,  Perikms  §.  8S1,  RarneAW^  (wbkh  mppenm^ 
he  Fhanu  Cont  Bern,  m  Ed.  261  w  f^l,)  nOmrnata  H  BMmdift- 
Gult  to  adopt  his  opioioii,  fi»r  ihey  show  that  if  ha  be  -  right,  the 
condition  is  gone  for  ever.  He  says  that,  ^aemmmmi  not  to  mmga 
does  not  run  with  the  hind,  and  assq^nees  are  notbomid  milnar 
named,'  and  he  cites  Pki^  v.  Hoarey  2JiL  219;  but  in  thttt* 


hspsy  a  single  hooaey  set  st  a  rant  of 
2L  4tf.  The  intent  and  object  of  the 
psrttesy  manifestly,  were  that  the  de- 
femhmt  should  build  a  boose  of  the 
description  set  out,  and  that  within 
seven  yesn.  Csn  it  supposed  that 
the  owner  of  sn  estate  shonld  thas 
stipulste  for  a  shbstsntial  isapiov»- 
nent  of  the  estate,  benefidal  to  the 
raTerrion,  to  be  made  upon  the  Isnds, 
thst  he  should  mske  the  tensnt  core^ 
nant  to  preserre  in  good  eider,  repair 
and  condition,  all  iaproTementi  la  be 
madij  and  tlist  the  covsosnt,  by 
which  the  building  of  that  house  wsa 
stipulsted  for,  should,  if  the .  lessor 
should  die  the  next  dsy,  be  utterly 
iaoperatire,  snd  thst  the  estate  should 
descend  to  the  heir  of  the  lessor,  or 
go  to  his  devisee,  without  their  being 
able  to  enforce  the  covenant.  It  is 
impossible  to  suppose  that  such  could 
have  been  the  intent  of  the  parties, 
unless  they  have  by  express  wordi 
shown  such  to  be  their  meaning.  . 

It  is  not  contended  for,  indeed, 
that  such  eoM  have  been  die  talsfi- 
Hon  of  the  parties ;  nothing  so  grom 
as  that  would  have  been,  is  contended 
for ;  but  it  is  said,  that  if  the  intent 
of  the  parties  were,  that  the  heirs 
and  assigns  of  the  lessor  should  have 
the  benefit  of  tlist  covenant,  the  par- 
ties have  not  expreued  it;  and  that 
the  defendant,  the  tonant,  has  only 
covensnted  with  the  lessor  persomalfyf 
and  not  with  his  heirs  or  sssigns. 
But  this  covenant,  if  it  were  neces- 
ssry  to  effect  the  object  of  the  psr- 
ties,  may  well  be  considered  ss  msde 
with  the  lessor  his  Aejn  ofid  atmgiu. 


The  oovenant  te-dM  payasentsf  nit 
is  expwissly  made  widi  the  lesMr  kh 
kein  ami  o$sigm$\.  mOk  aoisd»s^ 
▼enant  imniediateiy  isilnn  iii§,.wMA 
n  thecDfWMMiltonisatrt  anii  ifcii  a 
connected  with  Sh6 
not  by  any  frsdi  wmdstif? 
or  agreement,  bnl-  enlfur^witk;  *i 
wordi,  ^md'Aah*'  M.ak^'thM 
two  eovenantBy  whick  are  SB^fMH^ 
made  with  the  leasor.  Us  hmm  Hi 
aangns,  hi  fiset,  aasoarit  to  iUs^  *i 
leama  cavanams  widi  tlmJasMiilii 
Mra  ontf  jas9^^iis  to  pay  tim  fwrii  airf 
thai  he  his  hew  ami  mI^.MI 
f99M«p%    both  those  essrensnH 
with  the  lessor,  his  hesmaadi 
ezprsssly*    Ths  covanaas  in 
isQunediatoly  follows,  and  :ia  ikni  ia* 
troduoed ;  ^^and  (it iatetlsar sgnsA 
helweem  <fa  parfes. ufarnf  amnlirsidi) 
that  the  said  Oiosn  U^^mes,"  d»  ts- 
aaat,  *<  his  hsim  wsd  asdgas  Ml 
build,  koT    Now»  Jbava  ont  fo  s 
moment  ths  wocd%  >f^  »  i^*^ 
agreed  between    the   pmrtiee 
memOemedj"  whidi,    aa  ikmf 
may  be  read  as  written  in  a. 
lAsitf  ,  snd  the  covenant  beeoaa 
netted  wiUi  the  two  preeedSmg 
nants,  exactly  as  they  are 
with  each  other ;  l4Mff,  tho  tsi 
heirs  and  assigns,  covenantatop^dn 
rent,  andihai  th^  shall  r^aii^aadlM 
they  shall,  withm  aaven  yean^  Mi 
he ;  now,  inserting  the  wmdib  ^"^ 
I  have  supposed  in   a  paisiithwhii 
does  not  qypesr  to  ase  to  altsrlki 
sense  or  to  disconnect  the 
wiUi  the  forsser  ones,  so  aa  to 
this  a  cofenant  to  .bhsd  ths 


i^jB&niEfrt. 


ffOB- 


f  more  than-  Lord  ffarduricke  tayrng,  <  Hm  covermnCB 
ith  the  land  will  bind  the  assignee,  bat  Idonoi  stiff  this 
venant.'  In  Coains  v.  Sitll^,  Siyk  265,  the"  lessor  hoA 
part  of  the  land  let,  and  the  lessee  had  An^ed  the 
ithout  consent,  ftc.  and  the  question  was,  wbethcir 
by  the  lessor  in  r^ard  that  he  had  entereH  into  part  of- 


'.4 


SMigMy  anfy  during 
feasor ;  that  is  a  con- 
It  it'  18  highly  improha- 
!;aial  to  suppose  ottald 
ntentitni  of  the  parties, 
«  stipulating  for  a  sub- 
eiinsnent  mprofenient 
ad  fbr  which  no  reaadn 
ed ;  and  it  wouM  be 
e  suiA  a  constnictioii 
wnirai  nt  nemaelfeBy, 
than  wmAd  be  implied 
otns^st  all;  if  they 
theie  can*  be  no  doubt 
nant  must  receive  the 
I  to  the  obfections  I  am 
^,'  as  to  we  two  cove^' 
alely  preceding;  and 
set  it  would  be  just  as 
ow,  that  this  corenant 
agrtemaU  beiween  the 


necessary  to  make  any 
ation  to  show,  that  by 
id  in  this  covenant,  the 
to  affect  their  heirs'  and 
to  give  the  benefit  of 
to  the  heirs  and  assigns 
»  the  same  words  as 
squent  part  of  the  deed 
^  comment  on  this  con- 
s  is  a  covenant  in  these 
is  fitrtker  agreed  on 
I  the  parties  ti^bresaid^ 
,  his  heirs  and  anigns 
the  demise,  have  free 
ss  and  re-pass,  with 
riages  to  and  from  the 
li^  through  a  certain 
ibed;  now  if  the  (ion- 
se  covenant  contended 


for  on  the  part  of  the  defendantbers 
be  the  #nrip  constMcttenj  theri,'  nfo<Ai ' 
the  death  of  the  iusor^  Mi  htirs  or 
hta  assigns  might  stop^Vhat  way,  ah'd 
would  not  ht  bound  tb  eDntiiralei  it, 
aii4  no  si^on  woqld  Ke  against;  thefti, 
ahhough  phdnly,  the'rim  wi^  in- 
tended' to  <iOttdtee  din^  flie  dt- ' 

•  \  '    '  ■■■.■■s«'*.- 

mm^^^^m^^  la*  ■■■■■■* 

mise* 

0iit  suppose  l|iefe''werd'4o'()vwf- 
dinig  coreiyits  hi  this  ^leed^  anfl  dhat* 
the  covenarit  dould  liot  tie  heTd'  to' 
have  beeni'inade  ninesily'tt^lh't^^^^ 
lenor,  his  .h^  or  sst^itf;  '^t^'.'  I 
think,  fhnii'^^  nature  of  diS  thlitg^ 
(M>Venahtfld  foi>'  thb  beilii'o^  Mtonec^' 
of  tiib  retenfiota,-  w&iti  \ki  intitfed  |o, 
the, benefit  0^  it,  adfl  to! ntaintielia  ah' 
ac^oit  for'tHe  bnacH'  of ;  it  /,^^ 
tUiig  cbvi^nihtsd  jfbic'  h'  not,  as  con- 
tended for,  eciUierQt  to  tiu*.  tiling 
demised^  Uui^'iA  tMe  language  .of  tho' 
books,  it  is  a  ^itig'  to  &  donli.  u{k>Ti' 
the  land  deiiilseil,  fbr  the  l^nern'of 


land,  anndzcd^y  the  in)ieiitanc|i^,  artd 
the  bars'  or  asifigib,  alone,  ..are  to 
have  ^e  benefit  of  ii;aftd  th4tf  af- 
thbugh  iat'  exproMly  nanuJ/  Such 
was  the  doctrme  in  ItMgher  v.  Wtir 
Hams,  2  Lev.  9%  and'Jn  Kmgdon  v. 
IfotOe,  1  Utaut  \if  8.  355.  Iii  the 
first  of  these  cases,  the  lessee  cove- 
nanted udth  the  lessor,  hi8'i;;recvlor« 
and  adnUMetratonto  repair,  atid  the 
heinB  brbfiglit'ra  aietSon  on  fl^t  cove- 
nant and' had  judgment  on  demurrer^ 
there  ttie  heir  was  not  named  in  the 
covesiant,  and  yet'  thetjeinefit  of  the 
o 
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the  land.  The  report  sayi,  <<i2otf  Chief  JiMtice  hdd  that  the 
^covenant  was  colhiteral,  and  therefore,  it  is  broken  by  the  amiffBh 
ment,  notwithstanding  the  lessor's  entry  into  part  of  the  land.''  A 
hite  writer  observes,  it  <<  cannot  run  with  the  -land,  beovise  the 
-question,  of  its  running  with  the  land  siipposes  an  asngnment;  and 
the  very  ass^nment  fay  act  of  Jaw,  or  with  the  licencejof.  the  lessor, 


'-coveDant  went  to-Jiiai,  even,  aflcainst 
the  words  of  it,  which  in  terms  gave  it 
to  the  execntoFB.  In  the  second  case, 
JSwffdon  ▼•  NoUlef  the  defendant  had 
conveyed  an  estate  to  IL  Sjngdomf 
in  fee^  and  corensnted  wiUi  JtBnffdon 
(not  naming  ku  AetVi),  that  he,  the 
defondant,  was  seised  in  fee;  after 
the  death  of  Kingdonj  his  executrix 
brought  an  action  against  the  defen- 
dant, asrigniog  for  breach,  that  the 
defendant,  at  die  time  of  the  convey* 
aace,  was  not  seisedm  fee,  .and  in- 
sisted that  inaemnch  .as  ■  the  breadi 
took  place  in  H  JSSnffdon*s  life,  she, 
the    executrix,    wss  the  person   to 

>■  msintain  the  action :  but  the  jconrt 

V  held,,  that  she  could  not  msintain  the 
action,'  the.dsmsge  not  being  to  Asr, 
and  because,  s  recovery  by  her  would 
bsr  the  heir  of  his  acUon.  There 
the  heir  was  hekL-.tobe  the  person 
entitled  to  the  action,  although  not 
named  in  the  covenant,  and  thai^  from 
the  nature  jof  the  covenant,  as  run- 
ning with  the  lands.  As  to  the^aa- 
signee,  in  which  chsncter  the  plain- 
tin  sues,  it  seems  equally  clear  tliat 
he  need  not  be  named  m  the  oove* 
nant,  if  it  be  a  covenant  in  its  nature 
running  with  the  land ;  the  words  of 

^  the  statute,  which  gives  the  assignee 
the  same  remedy  by  action,  as  the 
lessor  41T  his  heir  would  have  had,  do 
not  require  it ;  the  statute  is  satisfied, 
if  the  covenant  is  annexed  to  the  es- 
tate, and  not  merely  collateral  to  it; 
and  so,  in  SpeneerU  case,  4  Co.  46, 
Co,  LiUl.  385  ju  It  must,  however, 
be  admitted,  that  if,  upon  the  fair 
^ODstruction^of  the  covenant,  it  appears 


to  be  'theintent  of  the  parties  ts  it, 
that  the  covenant  is  not  to  have  eos« 
ti.nnanoe  after  the  des|di  of  ims  sf 
tkenit  neither  tbe  heir  or  riAp**j 
after  the  event*  can  fludntaia  aa  ac- 
tion upon  it ;  but  no  sodi  intsnt  sf 
the  parties  can  be  £sirly  coUectsd 
from  the  words  of  tfak  ceveass^ 
which  is  for  a  permanent  in^^fs- 
ment  on  the  estete.  to  Iw  jAeiad 
within  ascertain  tiue^  J^ .lbs  JsMb 
his  heirs  and  assigns.  Tfie.  coheir- 
cumstsnce  relied  on  for  sacb  s  cos- 
struction,  is«the.absenoe  qf  jhe  woidii 
«  heir  or  sssigns  of  the  InsBnr^"  Int. 
if  tfast  were  sufficient,  it  wonU  hirs 
been  held  in  the  case  of  JhigAm  t. 
NoUk^  thst  tbAxovenant  was  oslj  to 
have  conttnoance  during  the  life  of 
the  covenantee,  and  it  would  insH 
cases  be  necessary  that  the  hetnswi 
assigns  of  the  covenantee  should  be 
named,  which  is  not  wananted  iy 
the  authorities,  4>r  required,  by  ibe 
words  of  the  statute,  (32  Hm.  VIIL 
Ensh  the  statute  of  Ckatiu  ha«:l 
iu  truth  it  is  difficul;  to.undentswi 
upon  what  ground  it  can  be  contead* 
ed,  that  a  covenant  or  agreemsat  ts 
do  something  to  the  estate  or  tbi 
land,  as,  to  build,  to  makeilBncss,  w 
plant.trees,  or  the  like,  is  to  hsra  t 
proviso  implied,  that  the  lessor  ikll 
be  living  at  the  time,  for,  by  lbs  (•- 
venanl^  the  thing  is  to  be  .done  st  sD 
events,  and,  m  the  present  rsss^  viiin 
in  s  certain  spedfieid  time,  pot  qsili* 
fied  by  any  proviso  that  the  Ismt 
shall  so  long  live*  If  the  thing  t* 
be  doi^e  was  not  to  be  dons  to  ibe 
estate  but  to  ihe  lesMsr,  pmsarfft 
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extingoiBhes  tho  covenant ;"  Com.  Landl.  and  Ten.  220,  citing  3  Wib, 
S3,  Balfy  V.  Wdb,  5  TaunL  795,  Doe  v.  SmUk,  1  Marsh.  395,  S.  C. 
and  see  ante  p.  330.  Tho  meaning  may- be,  that  it  does  not  run  with 
the  hmd,  as  respects  the  tenant,  unless  assignees  bo  named;  but  as 
rqards  the  landlord,  wo  find  in  BdUamfs  case,  6  Co.  9^  (2  Cra. 
102,  1  RoO.  Abr.  471,  Qmdiium  f;G)pLl.S.  C.)  the  grantee  of  tho 


in  respect  of  the  estate,  then  it  might 
be  well  contended,  thst  the  words 
hehs  or  assigns  might  be  necessary, 
in  order  to  show  that  the  thing  to  be 
done  was  to  have  continuance  beyond 
the  life  of  the  person ;  other  esses 
might  be  pat  of  a  description  exciting 
a  doabt  as  to  the  continuance  of  the 
thing  to  be  done ;  but  no  Ruch  doubt 
exists  here.    AVhst  I  hare  siud  seems 
to' me  eaongh  to  show  thst  this  cove- 
nant, supposing  it  nakedly  a  covenant 
lor  building  a  house  on  the  laads  de- 
mised, is  a  continuing  covenant,  run- 
ning with  the  estate,  and  that  the 
asMgnee  of  tlie  lessor  iH,  therefore, 
entitled  to  the  benefit  of  it,  by  force 
of  the  statute,  although  the  covensut 
should  not  be  held  to  be  expressly, 
in  terms,  made  with  the  lessor,  his 
heirs  and  assigns ;  snd  it  would  follow 
that,  if  the  performance  of  this  coi* 
Tenant  wcm 'secured  simply  by   the 
elanse  of.  forfeiture,  nmler  the  express 
words  of  the  statute,  32  Hen.  VllL^ 
Bng.  the  statute  of  Charles  here,  the 
•Mignee-  of-  the  lessor  might  enter  and 
avoid  the* lease.    But,  whatever  doubt 
•lists,  OR- this  part  of  the  case,  arises 
from  the  performance  of  the  covonsnt 
being,  in  the  first  instance,  secured 
hf  a  penalty  of  lOOJL,  and,  in  defisnlt 
-only  of  the  payment  of  the  penalty, 
by  the  forfeiture.     But  the  assignee 
of  the  reversion  is  entitled  to  the  pe- 
nalty, and  to  sue  for  it  and  recover  it 
ky  action;  this  is  dear  from  aatho- 
rity,  from  the  words  of  the  statute 
of  CharleSf  and  from  the  reason  of 
she  thing.    If  the  punctual  payment 
of  n  rent-  be  secured  by  a  penalty, 


thst  penalty  becomes  incident  to  the 
rent,  and  goes  to  the  person  entitled 
to  the  rent ;  if  it  be  a  freehold  ren% 
the  title  to  the  penalty  descends  to 
the  heir  with  the  rent;  Co.  LitiL 
162  5,  Brendkus  v.  Phi^  1  Cro. 
895;  and,  by  the  words  of  the 
statute,  32  Hen.  VIII.^  the  grsntees 
or  assignees  of  revenions  are  to  have 
the  like  advanttges  against  the  leiB- 
sees,  by  action*  asrtha  lessor  or -grant- 
or might  have  had.  Now  if  the  per* 
formance  of^a  covenant  4s  secured  by 
a  penalty,  the  covenantee  is  entitled 
to  sue  on  the  coveaant  for  damages, 
generally,  as  i£  no  penalty  were  pro- 
vided, or  to  sue,  at  his  election,  for 
tho  penaky,  (Lowe  v.  /Vers,  4  Burr. 
2228 ;  J  W.  BhchU.  395 ;  Harrison 
V.  Wright,  IS  EmU,  343.)  If  there 
be  a  sum  specified  as  Hguidaied  da»- 
msges,  noi  as  tcpenabjf,  then  he  can 
only  recover  $hai  sum ;  but  in  the 
one  case  as  well  as  the  oikerf  what- 
ever tlie  right  of  action  is,  to  the 
covenantee,  tlie  joins  right,  by  the 
very  words  of  the  statute,  devolves 
upon  the  grantee  of  the  reveruoo,  if 
the  covenant  itself  is  one  thai  runs 
with  the  land, 

The  doubt  in  the  prsseni  case  hss 
been  raised  by  a  mistaken  application 
of  the  instance  put,  of  a  covenant  to 
pay  a  sum  in  gross,  as  contra-distin- 
gubhed  from  a  covenant  for  the  pay- 
ment of  rent,  or  any  other  covenant 
running  with  the  land,  which  the  co- 
venant for  payment  of  a  sum  in  gross 
is  noL  But  the  reason  of  that  is, 
because  the  covenant  to  pay  a  sum 
in-gross  is  coUatersl  to  the  leasee  hav'^ 
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reversion  had  entered  for  the  breach  of  a  condition  not  to  aUqi 
without  licencct  and  no  objcctioo  mado  upon  tho  Btatute ;  .mud  I  tab 
the  law  to  be  that  he  may  so  enter. 

Where  the  statute  speaks  hero  of  an  entry  <  for  doing  of  wnfej 
YQ  must  take  it  as  adverting  .to .  an  expres$  condition  agi^Mt  •wastiv 
for  no  right  of  entry  lay  upon  the  im]^ed  condition  agmat  wntoi 
under  the  statute  of  Gloucester^  axde  p.  S15,  and  the  preamble  aad 
the  whole  tenor  of  the  act  apply  to  express  conditions ;  ,w»  have  ala(> 
seen  that  where  a  right  of  entry  uhu  annexed  to  an  impfiedoondir 
tion,  the  assignee  of  the  revendon  m^ht  have  entered  hefiore  the 
net;  oftfep.  873. 
22tiSiinhe  WfC  have  also  a  4th  consideration,  which  is,  whetii^  tiie  ease  k 
tothebraMh'  Within  the  act  in  relation  to  the  hrtaxk  of  the  concBtioii  and  iSfo 

of  iIm  oondU 

tkm,  and  the  at  which  at  has  been  broken. 

ttme  at  which 

ItUbrakcB. ^^^_____^ 


iag  no  eoimecticNi  with  the  SQliject  of  penaltyr  and  in  that  seaM,  and  te  tiMl 

tty  and,  therefore,  is  not  witmn  the  extent,  has  an  election ;  but  he  kv 

TdoMm  of  the  statate*    In  the  present  not,  as  I  feel,  an  electioa  to  safe  Ae 

case'the  tone/icuU  is  not  eoUaiaral  to  peimlty  by  forfeiting  the  lease;  ibt 


the  leate^  bat,  (being  for  the  benefit  seems  to  be  the  election  of  tht  f«> 

of   tiie  reTernon,)  is  considered  as  venioner.    The  lessee  cannot  fwt  n 

canneoied  with  it^  and  as  the  phrase  end  to,  or  determine  the  lease  bf  b 

is,  raiffifii^  with  it ;  and,  if  that  be  own  act ;  beebg  a  freehold  leass^  4e 


admitted,  it  is  bf  no  moment  whe-  entry  of  the  reversioner  is 

ther  the  penalty  for  the  breach  of  to  pat  an  end  to,  or  determine  it,  siil 

it  be  a  sum  in  grosty  or  a  forfeiture^  nnder  the  aathorines  already  icfemi 

for  it  is  clear  that  if  the  coyenant  is  to  from    Burrow^    Bladkitonif  ani 

one  that  rans  with  the  land  and  jio  JBast^  I  apprehend  that  tin  kaAori 

penalty  or  forfeiture  be  annexed  to  has  a  right  to  proceed,  either  for  tk 

the  breach  of  it,  still  damages  may  penalty ^  or  the  forfeitwre^  at  Au  db- 

-be  recovered  by  the  assigpiee  of  the  Ao/i,  thoogh  be  cannot  proceed  fir 


reversion;  and  yet,  those  damages  bothy  and  althongh  the  h 

Will  be  a  turn  in  groee.    The  dama-  election  to  save  1^  foifeitare  by  OT* 

ges  in  the  one  case,  and  the  penalty  ing  the  penalty  before  the  entry  fiortw 

in  the  other,  are  incident  to  the  cove-  forfeitare.     Here  then,  as  the  defea- 

9ian^,  and  most,  if  the  covenant  be  dant  has  complied  with  no  part  sflUi 

broken,  belong  to  the  person  who  is  covenant,  as  be  has  not  bailt,aoeoRfi4 


entitled  to  have  the  benefit  of  it,  in  to  his  contract,  nor  taken  the 

respect  to  the  estate  to  which  it  b  tiie  covenant  gave  him  of  saviag  tia 

annexed.  forfeitare,  by  payment  of  tiie  sea  Ik 

It  has  been  relied  on,  in  argument,  stipulated  ftv,  natoral  jostioersqvMi 

that  under  the  clause  in  qaestion,  the  that  he  should  not  be  allowad  to  Md 

lessee  has  an  election,  either  to  forfeit  the  land  any  longer  against  fab  ova 


tiie  lease  or  pay  100/.    It  seems  a  contract,  and  the  law  appears  to 

more  accurate  description  of  his  situ-  to  support  the  aataral  justice  ef  ^ 

ation,  to  say,  that  he  has  a  right  to  case.      Therefora   tim   point   mni 

save  the   forfeiture  by  paying  the  must  be  ruled  for  the  plamtifL 
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.mikk  mpwt  iOi  infdkd^amdiiknut  m  topgkoU  estates,  «lie  law.  now  l^^SJS^'^ 
amp  itp  he  tettled^  ihat,  io  gtacral)  a  fbr&itane  jcan  only  be  taken  **°*'^ ' 
hnuit^  ^i^  the  peraoa  (or  the  persona  jointly)  being  hnrd  (or  lorda) 
f,  tba  tam  of  the  iorliBXtare.  lyomroitted,  but  that  it  ia  otberwiee  in 
loaaffieeii  mhera  iha  <ici  of  ferfajtiiae  (aa  a  feoffment  with  livery,  ax»- 
»vvy<«rmJBtt%.aoeonqMauedby  ttaaamntatioii  of  poencmiop )  devaata 
» tMQd'«iig^taigid  extingin^bfiv  ihe  eopyhdd,.  for  there  ilie  aueoeed- 
1^  leipd iia -antitM  to  iake  advantage  : of i. the  forfeitnee;  and  the 
laaoB  ^  tlbe  dMbcenoa  i^  that  in  common  ^aade.  the  act  ia  only  a 
gfeiUiaB-at  the  eteotkp  of  the  lord ;  pmd  therefore^  if  be  takes  no 
ivBfl|jt|ige  of:  it  by  entry,  but*  doth  any  act  which  admits  him  la  be 
MpyhfUer,  |he  forfeitiire  jg  pargad;.aB  if  h^  recrives  rrat»  &e. 
bat  ia  t^  other  ^case  no  act  of  the  lord  can  purge  the  forfeiture, 
eoanae  m^c^ae  of  a  jBnet  reioovery,  &o«  the  eopyhdd  is  utterly  eztin- 
pjahad);  4harefoisf^  if  the  londf  to  .whom  the  wrong  is  done,  dotb 
Mt-aalRaJiia  eleotion  to  jn^ke-jt  M  forfeiture  by  entry,  his  heir  sball 
mar  .4f^ radyanti^  at  it;  aee  Easier,  ffardifig,  1  BolL  Jbr.  510, 
ayjJW(jG)  /#  8^  4%  (509,  pL  fii60%iD)plL  18,  19;  K  Moor. 
4Mi  I C^  299y  4Mi  OwmmiS.  ay Lfti^Jlaniat^s  case,  8  Cro. 
Wki  CbrpMKi  v.Hanmmd,  P^te.  410,  {Lakh,  226;  Bemtt.  146; 
K  AfiL  jtff^  i999,  nMl{A)pL%.S.CYCIUmberany.Draie,  2  Sid. 
({  £mkmrt^.  Weeksj  I  Salk.  iSfi,  (I  iMm.  799;  Fireem.  616;  SL  C) 
KaeTwAIKer,  isDmtf^^E,  !««;  Co.  Copifk ^i  W,  1^ SufpL I.  H; 

With  ies)ieet  to  impUed  ctmdttUm  «i  ssMes  noicop^koU  it  seems  laotberoii^ 
deai^  tlfal  aft  t»  tbeaa  upon  which  ah  enty  does  aoClie^  via.  watU  and 
DttsBTf  the  remedies  determine  with  the  person ;  for  tcoMe  is  a  per- 
iMd(  Unpoog*  aad'ia 'oeffoml  the  tenant,  by  the  statute,  has  liberty  to 
iiva  Uasself  by  tender  of  ihe  arrears,  which  are  not  due  to  die  heir 
let  to  file  e^pecntora.  ThA  authorities  are  contradictory  in  the  cases 
wbon  mjsnirt  does  Jku  In  Eastamrt  r.  Weeksy  aft.  si^fr.  it  was 
mii  IsfPmoeUJ.  that,  at  common  kw,  the  heir  was  entitled  to  take 
Ifbanilage  of  oay  eaosea  of  forfeiture  in  the  time  of  his  ancestor, 
Ava  wmksakdcessaoii^  SitEdwaird  Coke,  apparently,  was  of  a  difie- 
reoi  Opinion,  for  in  Co.  LiUL  8 1 5  a,  he  obso-ves,  that  of  ^  conditions 
n  law  which  doe  g^ve  an  entrie  to  the  lessor,  the  lessor  bimselfo  and 
00  heirep  shall  not  on^  take  benefit  of  it,  1>ut  also  his  assignee  and 
ha  kpd  bgr  esohealy  mvy  me  fw  tkt  coHdiSm  m  bm  hrokei^  im  tkeir 
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owhe  time  f  and  in  his  CopyhMer  §.  60 ;  he  says,  ^regalariy  it  XBrtnie 
that  none  can  take  benefit  of  a  ferfeitore,  but  lie  Uiat  fa  lord  oftltt 
manor  at  the  time  of  the  forfeiture ;  and  therelbre»  if  m  oepufMler 
maketh  a  feoffment,  and  then  the  lord  alieneth,  neither  tlie  |[nnit»r 
nor  the  grantee  can  take  benefit  of  this  forfeiture ;  fbr  Miter  t 
right  of  entry  nor  a  right  of  action  can  ever  be  tfanaftrrcid  Ihnil  eAe 
to  another ;  and,  therefore,  if  a  freeholder  alieimCe  i»  -  norttuliD, 
and  then  the  lord  granteth  away  his  seignory,  neitho*  tiie-oiie  aor 
the  other  can  ever  take  benefit  of  this  forieitnre.*^  In  £dnAM^ 
F.  Moor.  52,  (2  Dyer^  222;  1  Andm.  9ypL  19*;  1  BaO.  ^  Dtl  119, 
2  Benl.  ^  DaL  53;  BendL  100;  S.  C.)  it  vnm  said,  <  it  «mm  tbt 
the  successor  may  enter  for  condition  m  deed  broken  in  HntVkd 
the  predecessor  or  in  time  of  vacation,  as  the  bm*  fbr  coaJKnii 
broken  in  the  life  of  the  &ther ;  but  otherwise  it  is  of  oonditidB  A 

ft    ' 

law^  as  waste,  forfeUwre^  &c.'  Cemyin  C.  B.  in  Yas  Diffeit,  (CMSSm 
(O.  1.)  ),  refers  to  tliis  case,  bat  he  only  adopts  the  fhirt  part  ef  As 
position,  saying,  <so  an  heir,  successor,  &c.  moj^  take  adviaitoprf 
a  condition  in  deed  broken  in  the  time  of  his  ancestor,  piedeuesspr,  «r 
in  vacation'.  In  a  modem  case,  Femn  d.  Mattknos  ▼•  Smmi^  1%  Bad, 
444,  it  was  held  that  a  forfeiture  by  tenant  for  years,  in  hir/kf^ 
fine,  not  having  been  taken  advantage  of  by  the  then  revermiMr  ^ 
avoid  the  lease,  could  not  be  taken  advantage  o^  afler  the  levwiioi 
had  been  conveyed  away,  either  by  the  grantor  or  grantee  of  tbi 
reversion,  although  neither  of  them  had  notice  of  the  fine  nntil  afttf 
the  conveyance  of  the  revorsioii.  Hie  ancient  authorities^  hewem} 
are  in  direct  contradiction  to  these,  both  as  to  implied  and  ezpn* 
conditions. 

In  Lib.  Asa.  10  Edw.  III.  26,  27,  case  20,  the  heir  entered  fbntt 
alienation  in  fee  made  in  the  time  of  bis  ancestor  \j  Ike  lessee  Ar 
life,  and  (as  it  is  there  observed)  no  objection  inaile»  SainZA 
Ass.  27  Edw.  III.  136,  137,  case  32,  such  an  entry  by  an  helm 
admitted  good  by  Shardehwey  because  tke  tsH  omHmies  &gamst  JUa; 
so  by  Fitwhdeuj  Lib.  Ass.  43  Edw.  JIT.  280  A,  ease  45,  for  the  wm 
reason,  it  being  a  tort  to  the  reversion.  This  is  fiuther  illostnled  tjr 
Heifmondds  cascj  H.  50  Edw.  III.  3,  4^  case  6,  where  it  wes  bdd  IW 
the  remainder-man  in  tail,  or  reversioner  in  fee,  may  have  a  wtittf 
waste  against  the  tenant  for  life,  and  it  was  said  by  Beflbiq^  iftbefirA 
tenant  for  life  aliened  in  fee,  he  in  the  remankkr  might  enter  i 
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f  and  if  he  would  not  the  oilier  in  remainder  in  fee  might  enter 
bfU  tbe  alienatioDy  to  the  use  of  the  first  in  remainder)  who 
then  enter  upon  him;. 

MagpHaden^e  ca$e^,  Hn.lZ  Hen. IK  17  b^  caee  6,  the  defendant 
d  that'  HemTh  (be  father  of  Boiertj  ,tbe  father  of  the  pUuntiff, 
M  the  defendant.  The  plajnti^  repli^.  that  by  the  deed  of 
Hit  an  entry  was  reserved  for  default  of  payment  of  rent,  and 
le  rent  was  in  arrear  after ibt,deaJth  qfHmry^  for  which  Boberi 
d.  And  note,  says  the  reporter,  that  he  was  driven  to  say 
M  rent  was  in  anrear  tfier  the  death  of  Henrys  and  in  the  time 
ipi;  or  otherwise  ii  toaa  holden  that  the  entry  was  of  no 
Issve  was  then  taken  as  to  the  seisin  of  the  freehold  in 
»  as  dq^ding.on  the  &ct»  whether  the  rent  was  or  was  not 
ear  at  the  time  that.bo  entered.  This  seems  to  be  the  case  re- 
•d  by  Dyer^  C,J.  Jnm.  3  Leon.  104,  pL  152,  where  he  says, 
L  4i,r-rThe.  father  leaseth  for  years  rendring  rent,  with  clause 
BRUy ;  the  &ther  demands  the  rent,  which  is  not  paid;  the 
dyeUi ;  the  son  cannot  re-enter;  for  the  rent  doth  not  belong 
l'  :  This  case  is  reCprred  to  in  Siqy).  TouduL  153;  but  to  an 
quite  opposite : — *^  If  one  make  a  lease  for  years  rendring  rent 
i  and  his  heirs,  on  condition  that  if  it  be  not  paid  within  four- 
lays,  that  he  and  his  heirs  shall  re-enter,  and  the  rent  is  be- 
and  the  lessor  doth  demand  it,  and  then  die ;  in  this  case  tlie 
\ay  enter.  But  if  he  die  before  demand,  the  heir  cannot  make 
land,  and  so  take  advantage  of  that  breach  of  the  condition, 

was  in  the  time  of  his  ancestor.''  The  authority  is  hero 
itly  mistaken  :  and  Mr.  PresUm  in  his  edition,  at  this  passage^ 
'OS,  upon  principle,  that  **  under  the  rules  of  the  common  law 
ifficult,  if  possible,  to  support  this  proposition,  unless  the  lessor 
ered,  or  determined  the  lease." 

the  whole,  it  seems  to  me  that  the  old  cases  from  the  year 

are  more  consistent  with  principle^  and  with  tlie  distinction 
I  as  to  the  copyludd  tenures,  than  the  more  modern  dicia  and 
HOB :  and  that  if  the  condition  be  eapressedf  the  right  of  entry 

transferrible ;  but,  where  the  tenant  breaks  the  implied  con-^ 
t  by  the  act  of  forfeiture  he  renounces  the  feudal  connection, 
Tong  continues,  and  is  as  much  done  to  the  h^  or  grantee  of 
▼rasiony  as  to  the  ori|^nal  reveruoner. 
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Koto  7. 
[fOOet  emdkioMi  tovmanH^  or  lyiMpitotft.*]  Olii«r  ooMiBliHH^ 
may  mean,  conditions  annexed  to  penaltki  eonlained  in  the  hm; 
or,  perhapSy  the  wofd  liia;^  reoeite  fhe  inierprelBdoa  cif  M|iraM  omh 
diliona  attached  fo  iticofflifareal  iMve^taMienla  iipon  wfa&di  thecv^en- 
not  be  ak  eniryy — (flieMAedy  givM  hi  the  preoedkig'  ataajilHr  of 
tlie  seetion,-^-)  aa  8ag||;e0ted,  JM^p.^^*^. 


[<  Am  the  mtd  kutm  or  gtrntati  dkMaM»  '^i*^  Aetr«^ 
A>r«,  019JU;  iAokU;  or  sfit>M  Acm  AcuT  and  eig&jfei.*^  Th%  iMnUt 
referred  to  at  the  doae  of  tii6  aeetion  ef  Ae  JSN^ittk  Ael^  thatt 
Bm  nil.  Eng.  c  IS,  for  ihe  dfaltolliifeifc  df  ttnMJif opjji^aiwt  aB>iy» 
pmvided  by  $.  S,  that  all  the  rigfatfrc^  thoaa  Mderinitioal  eaqpmK 
tioiM  ghoold  be  veated  in  the  drtnm,  -  <  £v  at  Avye  qrf'iawjA  -a  mm- 
iier  09  the  btU  MoUi  ^  hady  kM^^  €r  ^iks^^^ 
hAte  had^  hddett,  or  oeeiq[rfed  in  riglrtef'tlieir  ittonaleiieaylftailtiir 
time  of  tbttf  cBeeolntion/  ^ 

The  imperfections  inflie  wibtiding  cf  ilke'eoikltMSta  of  *Ais  seete 
went  very  near  to  Umitingr  its  opmrtSoh  tb  easMirfieiitttte  leiwihsi 
iVas  in  fee,  and  had  come  tb  llie  Ung^^  «ML  cmfe^  jen  87S.  It  r^oAmi, 
however,  a  liberal  construction,  lie  last  words  of  the  aedieB  of  tte 
Irish  act  are  more  full  and  p<mited^  and  may,  possibly,  be  tiioiigbt  Is 
gire  to  it  a  more  extended  operation  d^an  has  in  some  hMtiuicg 
been  allowed  to  the  BngKA  act. 

If  a  man  makes  a  lease  for  years,  rendering  rent^  wMi  a^mert  dsnM^ 
tliat  if  the  rent  dioidd  be  in  arrear,  itishould'be  lawfal  A>  Atkmr 
(Old  hUttkmgm  to  r6-e(nter;  and^liien  the'  lessor  assigna  th^  iwriiniws 
over,  and  dies;  the  gratiteb  of  ifac  reveMon  Atil  not  laheaJiaiiiy 
of  the  right  of  re-entry  for  want  of  these"  wbrds,  ^'kis  heh%*  ia  tie 
reservation  of  the  re^try;  Lord  Noit.  iiSSi  JSar^.  C^  ij^^ 
0;  this  was  held  aa  a  consequence  of  the  wwds  bow  bdbre  n^  mi. 
vid.  ante  pp.  829,  390.    It  is  smd  Aat  a  ^ds  resei'viaftioa  of  a  Mif 
sfaaU  determine  by  the  lessor^a  deaths  (€b./AtfL  4n  a,  and  yMthtfV 
fs  some  ddubt  as  to  this^  2  Wiksi  SakmL  968,  9^*  notes  (8),  (5), 
and  (7),  ib  Sathei^ereBr.  RvffgMj)  but  during  theKfeof  thehssBT 
the  grantee  df  the  reversion  eludl  clearly  have  adVanli^  cfF  iheeii' 
dition;  Lord  Nod.  MSS.vb.  sif/r.^^nd^meJimail  EptmnKofm 
AniSj  p.  389. 
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♦  Geo. IL  Eng.c.  28,  §•  6.  (a).  No.  XVIIL— 5  Geo.  II.  Ir.  c.  4,  §.  4. (a). 


Note  1. 

[^  Whertm  mamy  ffihom  katei  oamoi^  ify  kno^  be  reneweij  without 
m  miwtmhr  qf  all  the  underlmmes  derived  aiU  qf  ike  same.^J    Tbe^  S'ST^'^ 
imorda  refer  lo  leeees  made  under  the  feote  r^gqlMing  the  leaui^  ^• 
pomra^  teiuorts  in  taS,  aad  of  eocleaiaBtiori  pereone,  &c»  by  wbidi 
ef  iaadfl,  wbeneof  a  former  leaae  it  in  being,  and  not  ^xjNved, 

enmndired,  vrithiv  particular  periods  after  the  vuddi^  of  the 
leaaa»  are  AToidedy  And  on  whidi  it  eeems  .V>  bave  been  heU> 
(AfeA  ieaws  made  aoeording  to  those  statutes  could  not  be  rencviyl 
«illMMit  n  surrender  of  all  the  under-leases  detivcd  out  4^  thom 
XiloMk  IxmdL  if  Ten.  M. 

It  seems  nanifias^  that  the  remedy  bereigiven  is  not^senfioed  to  Theicmedy 
•caasavof  that  description,  for  the  act  }H*o£Beses  to  include  «U  leases ;  fjj^^^js 
jtmAf  akhough  in  other  cases  the  smTender  and  reneval  «^e  good,  ^'*' 
yet,  after  such  surrender  and  renewal,  the  consequcncNi^  atcomvtm 
lasr,  wecBr— Ifi^  diat  by  the  surrender  of  ihe  prineipid  4ease,  the 
-csvecaion  depending  on  the  under-lease  ivas  extinguishedt  and,  ndtii 
it,  all  the  rents,  services,  coyenants,  cenditioiis,  rights  ^of  entry, 
«nd-  all  oAer  rights  incident  to  it,  were  destnoyed ;  1KM  v.  SH$$eiy 
8  Dmrf^.  (f  E.  898  (&);  but  Ae  eeUUe  of  tkxa  under-lessee ^mimwd, 
smd  was  held  fine  from  all  such  lialnlities  at  the  handsicf  ih»  persofi 
«  iriiom  the  revernon  then  depending  on  it  beosme  wKksd,  and  of 
:0OUffBe  at  the  hands  of  any  one  deriving  under  him ;  and  therefore^ — 
Sdly,  by  the  renewal  of  the  principal  lease,  nothing  passed  to  the 
lessee  therrin,  but  an  estate  in  reversion  dependant  upon  the  expira- 
tion of  the  outstan^ng  under-leases,  without  any  power  during 
tlMur  oontittuanoe,  either  to  distrain,  or  to  enter  for  oondition  broken. 


ijb)  8m  AnUf  p.  5^  whence  it  must  appear  how  imperfectly  this  statute  has  remedied 
^  jtiib  frtsch  ciiildl  si  coaunon  law. 

3  E 
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Note  2. 
[<  In  case  any  leases  shall  be  duly  surrendered,  in  order  to  be  rt" 
i^to>Mcs  newedJ''}    It  was  contended  that  this  statute  applied  only  to  cases 
JSJSifo?*"  where  the  new  lease  is  made,  upon  the  surrender  of  tiie  old,  mpur- 
"^'^'        nuance  of  a  covenant  Jbr  renewal;  but  it  was  answered  tliat  the  woiA 
of  tlie  act  are  '  any  leases,'  that  it  extends  to  leases  at  an  encreased 
rent,  which  is  not  usually  stipulated  for  in  a  covenant  for  renewal, 
also  to  ecclesiastical  leases  where  there  is  no  such  covenant,  and 
^further  that  iihe  statute  cniginated  in  England^  where  leases  with 
^covenants  for  renewal  are  seldom  made;  and  it  was  held,  where 
lessee  for  three  lives  had  demised  for  three  other  lives,  and  his 
'assignee  afterwards  surrendered  to  the  chief  landlord,  and  took  t 
•renewal  for  three  new  lives,  that  the  relation  of  landlcord  and  tenant 
still  subsisted  between  the  lessee  in  the  new  lease  and  the  ander- 
tenant;  D^num  v.  Pabner,  K.  B.  T.  1824,  IFbxifS.  806;  and,» 
ZdriSbts^  the  act  directs  that  the  lessee  in  the  new  lease  shall  be  entitled  to 
^S^SSm?  the  rents  and'covenants  in  the  undeivlease,  as  if  the  anginal  katt 
had  been  stUl  kept  on  Jbot  and  continued^  the  landlord,  who  has  ma- 


ihenuewtL 


rendered  and  renewed,  may  aver,  in  pleading,  that  he  is  still  seised 
or  possessed  of  the  oripnal  inversion,  and  if  issue  be  joined  on  the 
lact  it  shall  be  found  for  Urn;  Piahner  r.  Digmtmj  Each.  T.  IBU^ 
cited  Ibid.  318. 
Theactdoet       The  act  savs  ^  duly  surrendered'  for  it  did  not  intend  to  irive  eiset 

notghreany  •  • 

S^£  to  the  renewal  as  against  the  old  leasein  case  the  surrender  were  de- 
feasible or  "void.  By  the  statute  of  frauds  it  is  essential  that  the  smi- 
render  should  be  by  deed  or  note  in  writing  signed,  &c.  or  by  open- 
tion  of  kxw;  and  the  grant  of  a  new  Jease  has  been  held  to  wotIb 
l^al  surrender  under  that  act ;  but  if  the  new  lease  be  vcm4  ^ 
will  not  operate  as  a  surrender  of  the  old,  see  Moe  d.  Earl  qf  Berk' 
ley  V.  ArchUshop  of  Yorky  ^  East  86,  <2  Smith  167,  S.  C.)  and  tk 
«ases  there  referred  to. 


Note  3. 

[^  ShaU  be  intiUed  to  the  rents,  covenants,  and  duties,  andkate^ 

SlLTSi     ''^  remedy  Jbr  recovery  thereof,  ^c.  as  if  the  original  leases,  ^.  f^ 

^2S"£«     *^^  *^  ^^  ^  fi^  ^'^  continued'']    Here  is  no  mention  mad* ^ 

attpreserv«i  ^nQ^^tions,  or  clauscs  of  ro-cntry,  but  it  is  conceived  that  under  ti« 

expressions,  that,  <  the  under-lessees  shaU  hold  and  "enjoy  the  biA 
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as  if  the  original  leases  had  continued/  it  is  necessaiily  implied  that 
they  must  hold  them,  subject  to  the  conditions  and  rights  of  re-entry 
before  vested  in  their  immediate  landlord,  and  therefore,  that  those 
rights  subsist  after  the  renewal— See*the  last  note. 


Note  4. 
I*  And  the  chief  landtord  or  hmdkrda.^    The  statute  extends  to  AndeActii 
two  distinct  cases;  1st,  to  uphold,  against  the  under-tenant,  the  rights  gpdithiMjn 
of  his  immediate  landlord,  as  mentioned  in  the  former  notes;  2dly, 
to  fresarve  to  the  chief  landlord  his  remedies  against  both  ;*  for  in 
this  case,  at  common  law,  the  chief  landlord's  remedies  against  the 
lands  were  suspended  during  the  continuance  of  the  under-lease.     It 
was  obvious  however,  that  the  mesne  landlord  might,  in  taking-  the 
renewal,  subject  the  lands  to  an  encreased  charge,  and  the  act, 
therefore,  immediately  proceeds  to  prevent  the  under-tenants  from 
hetng  aggrieved  in  such  a  oase^ 


Note  5. 
[*  So  far  as  the  same  exceed  not  the  rents  and  duties  reserved  in  the 
lease  out  of  which  such  under4ease  was  derived.^']    If  the  renewal  be  ButviUMm 
at  an  encreased  rent,  and  the  landlord  distndn,  it  is  clear  that  the  ^J27^ 
under-tenants,  holding  under  the  old  title,  cannot  be  distrained  upon 
for  more  than  the  arrears  of  the  old  rent ;  but  it  may  be  a  question 
how  the  account  of  die  arrears  shall  be  taken,  ke.  ?    And  it  seems 
that  the  account,  between  die  chief  landlord  and  his  immediate 
tenant,  must  first  be  investigated ;  and,  after  applying  his  credits  in 
discharge  of  the  arrears  of  the  encreased  rent,  it  must  be  ascertained 
how  many  payments  are  due,  and  the  under-tenant  cannot  be  chaiged 
for  these  beyond  die  amount  of  the  old  rent.    So  if  die  landlord 
proceed  by  ejectment,  for  non-payment  of  the  encrfeaaed  rent,  the 
under-tenant  may  redeem  upon  payment  of  the  arrears  of  the  old 
rent,  calculated  in  the  same  manner. 
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CHAPTER  UL 


OF   COLLATERAL    MATTERS    AFFECTING    THE    RIGHT    OF    ENTRY    FOK 

CONDITION   BROKEN. 


4,  5,  Ann.  Eng.  e.  3, 
§§.  9,  10.  (a) 


Of  AUorHmenty  and  Notice. 

No.  XDL— 6  Jmu  Ir.  c  \0J^  »,  la  (a) 


ThcirtwM 
not  retro>i«cc> 
tivc. 


Attorammt, 
what? 


Of  feudal 
origin. 


Wc  next  proceed  to  consider  what  things  have  been  holden  reqni' 
(fite  to  vest  the  right  of  entry  in  the  landlord,  and  we  shall  do  I0| 
1st,  with  respect  to  matters  which  were  or  are  requisite  in  case  of 
the  assignment  of  the  reversion,  and  2dly,  with  respect  to  dnw 
things  whicli  are  requisite  to  vest  the  right  of  entry  in  generaL  Of 
tlic  former  class  are  attornment  and  notice  of  the  assignment  of  tbe 
reversion. 

Note  1. 
[^  From  and  after  the  said  first  day  of  Michaelmas  lena.*]    lu  a 
case  where  the  reversion  was  granted  before  the  act,  but  the  action 
was  not  brought  until  after,  it  was  hold  that  actual  attomment 
required ;  Vandepnt  v.  Ijordy  H.  4  Geo.  /.,  1  Stra.  11. 


Note  2. 
[^  WithoHt  any  attornment  of  the  tenants.*']  Attomment  was  m 
agreement  of  the  tenant  to  the  grant  of  the  seigniory,  or  of  a  rent; 
or  of  a  donee  in  tail,  or  tenant  for  life  or  years  to  a  grant  of  a  r«n^ 
ston,  or  remainder,  made  to  another ;  and  it  implied  noiies  of  dK 
grant;  Co.  LittL  309  a,  b.  It  was  a  general  rule  of  the  ioadal  brtr 
that  the  feudatary  could  not  alien  the  feud  without  the  consent  of 
the  lord,  nor  the  lord  alien  nor  transfer  his  seigniory  without  tho 
consent  of  the  feudatary;  for  the  obligations  of  the  lord  and  Uo 
feudatary  were  reciprocal,  the  feudatary  being  as  much  intereslc' 
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I  Ui6  cdndUct  tad  ability  of  the  Wd,  m  Iho  lord  ia  tke  oonduel  and 
bilily  of  his  feadatary ;  and  iiB  tbe  losd  could  not  alienf  ao  aeitWr 
mid  he  axchaiige  mortgage,  or  .otberwiae  dispose  of  bis  ssigniory 
iUioat  tbe  eoiMent  of  bis  VMsal;  WrigkL  Temar,  2&-BU  It  daes 
ot  appear  tibat  this  doctrlae  prevailed  in  other  eoontries  to  tbe 
ime  extent  as  in  Engbmdj  bat  it  is  to  tbe  necessity  fior  this  oonsent 
r  the  Tassal  to  the  aUimatioa  of  tbe  firadal  lordi  whieb  subsisted 
i.onr  old  law»  that  we  owe  die  doctrine  of  attonun^it.  Tbe  neeos* 
Ay  ef  attornment  wiis»  in  seme  meesuret  aroided  by  tbe  statate  of  ^SSfteSi 
sss»  as  by  that  statute  the  pemesnion  waa  immAdiately  exeeoted  to  ^"^ 
IS  nee;  atid  by  tbe  Mtote  of  wills»  hj.  wlneh  the  legal  estate  is 
nmediairiy  tested  in  the  devisee*  Yet  attornment  oootiniied  after* 
«rds  to  be  necessary  in  many  caaes;  but  both  tbe  aeoessity  and 
le  efficacy  of  attorments  bave  been  almost  totaHy  taken  away  by 
lastatatea  now  before  as;  Hargr.  Ok  LUO.  S09  a,  aofe  (1). 
Tbe  pravious  wordsy  '^all  grants  or  conveyances^  &c;  of  any 
wmnorSf  or  reiUs^  or  of  tbe  rtfvenion  or  remainder  of  any  meesnages 
'  lands,^  would  lead  us  to  give  this  act  a  very  extended  <q[Mration, 
id  to  hold  that  it  includes  grants  of  dagmoriesj  &te.y  where  there  is 
nare  without  a  revernouy  and  also  grants  of  rents  cbarge,  &c. 

Note  & 
l^  As  ifiheif  attommeiU  had  beeu  kud  and  made.*']     Tbe  effect  .m  wme  m€» 
r  attornment  at  common  law  was  two-fold ;  let,  as  between  the  ^^e^' 
rantor  and  grantee;  and  Sdly,  as  between  the  grantee  and  tbe  mi^^ 

lid;  la 


inant.      For,  before  the  statute^  if  the  reversion  were  granted  auctoniyto 

CV^0fl»6  A  PC«* 

ver  by  deed,  which  operated  only  as  a  common  hao  conoeyance^  ^^r* 


itbout  attornment  during  the  lUe  of  the  grantor,  the  grani  k 
Of  vM  to  all  intents  and  purposes,  lAUL  §§.  568,  569,  Com.  Dig. 
Ummmeni  (/))•  But  it  was  not  so  wb^re  the  grant  was  by  fine,  or 
f  deed  on  which  tbe  statute  of  uses  operated ;  for  in  tbe  case  of  a 
m  tbe  estate  passed  to  the  conusee  and  his  heirs ;  an  att(»iiment  in 
lat  case  was,  indeed^  necessary  to  make  a  privity  between  the  tenant 
id  the  conusee ;  ior  without  it  be  could  not  enter  for  breach  of  an 
Lpposs  cmditiouy  Cb.  UM.  215  a,  (though  be  might  for  breach  of 
I  implied  condition,  for  die  revenaon  wns  in  him,  LML  (.  581,)  nor 
mid  he  distrain,  &c,jSfcy|i.  TbacAs^.  S25 ;  but  if  tibe  attcHrnment  were 
add  after  the  death  of  Uie  conusee  to  his  heiis,  it  was  suf* 
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ficient;    and  where  the  reveraion  was  oonineyeJI  by  deed  qftua^ 
the  grantee  might  distrain  or  enter,  ftc  withciat  any  attommenl  at 
ib)1  ;  Sir  Mcyle  FmcKs  caee^  6  C^  68.    Now  this  aet  oomprebendi 
all  grants  and  conveyances,  and  therefore,  whether  the  grant  be  bj 
way  of  mortgage,   or  of  the  iee-sirapti^   or  only  for  a  term  of 
Mft tSJISdi  7®^^^'  ^^  nudkes  no  difference :  and  the  ^leet  of  the  daiise  is,  Id 
^^^'         create  an  immediaie  pnviiy  between  ike  gratUee  and  the  temmL   It 
cannot  be  restrained  merely  to  the  making  of  the  grant  good  as  be- 
tween the  grantor  and  grantee ;  1st,  becaose  it  expressly  meDtion 
grants  by  Jinej  and  they  were  good  to  all  pmrpeses,  before,  withoot 
attornment,  except  as  to  creating  sueh  a  privity  as  would  enable  the 
grantee  to  distrain,  &c. ;  ddly,  because  tfaestatute  sajrs,  the  oonveyaaoe 
shall  have  the  same  effect  as  if  atfeormnent  had  been  made;  aad 
if  an  attornment  in  fact  were  made,  before  the  statute,  there  cm  be 
no  doubt  but  the  grantee  was  perfect  landlord  to  the  tenant,  a»l 
entitled  to  all  the  rents  accruing  due  fiom  the  time  of  the  attorn- 
ment: per  BuOer,  J.  in  Birch  v.  IVrighii  1  Duntf.  ^  R  384. 
SS^wite        According  to  Co.  IaUL  810  A,  an  attornment  made  after  the  feof* 
ment,  although  it  had  relation  back  to  make  the  estate  paas  eat  of 
the  feoffor  ab  initio^  yet  it  would  not  have  entMed  the  grantee  to 
the  rents  and  services  which  became  due  between  the  time  of  the 
grant  and  the  time  of  the  attornment.     And  therefore,  this  expres- 
sion,   ^as  if  their  attornment  had  been  had  and  made,'  is  holden 
to  mean,  as  if  it  had  been  made  at  the  time(f  the  exeenOm  of  the 
grant ;  Moss  v.  GaUimore,  1  DattgL  44h  Ed.  219— 2S2. 


gnaaH. 


Note  4, 

S?S*         C* No  *Mc*  <«kznf  shall  beprefudieed or  damoffed bybreackif 

notice^X  any  condition  fir  non-payment  (^  the  rent,  before  notice  ehall  be  gvsm 
to  him  of  stich  grant  by  the  conusee  or  grantee.*']  There  is  a  very  ma- 
JSqSwieTlIt"  Serial  distinction  between  the  case  of  a  reversion  passing  from  the 
*'°™^''^^'  lessor  to  his  heir,  successor,  or  personal  representative,  and  the  C80 
where  it  passes  by  assignment.  For  in  the  former  case  the  tenaot 
must  take  notice  who  has  become  his  landlord.  But  it  has  been  eea- 
sidered,  that  if  the  lessor  bargain  and  sell  ihe-revenrion  by  deed  in- 
dented and  enrolled,  (or  if  the  lessor  make  a  feoffinent  in  fee,  aa' 
the  lessee  re-entet,  &c.)  the  grantee  (or  feoffee)  shall  not  take  d- 
vantage  of  any  conditioi^  without  mtice  given  to  the  tenant  of  de 
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boiiguii  andMl^  (feoAneiitr  &c«)  for  if  he|Qay,da;avuid  the  re^t^oa 
oonditicai  without  notice,  it  js  oot.poeriUe'  lihut.the  lessee  should 
know  to  whom  be  should  pay  his  lent  to  save,  bis  terni^  por  have  ^ 

notice  of  the  oonveyasee  .bef<Hre  he  has  forfeited  |us  terin;-rf>er  jPqpr 
hawi,   a  J.mMattor^$  cobs,  6Cd.  XH;  Co,,Lm  ai$t  bi  VkifUs 

Urcameeifi  ta$tf  S  QhMf  in  a^ase  of  Ibrfeiture  on  an  impl^  coui- 
ditioii  on  SbO^^pjflliM* 

Bui  if  the  reversion  had  passed  merely  by  marriage  (as  where  :^ 
wmnan  lessor  liianries)^  it  should  seem  that  the  lessee  would  be 
lionnd  ta tfJoB  notioe  of  the  marriagei; apd  payment  to  the.^vife  aftei^ 
wards,  without  eonsent  of  the  huaband,  would  be  insufficdenjk^ 
iThKey  V.  DMmi,  2  Cm.  (617) ;  (Palm.  206»  BmdL  93,  $.  a,i  fbm. 
Dig.  CdndiUm^  {L.  9). 

On  a  simikr  prineiple  it  was  held  by  Wrai^  CL  J.  Gurney  offcf 
Saei^s  caaOf  8  Zeon.  95^-«-wherB  6.  was  lessee  fpr  years,  to  b^gm 
after  the  detemunadon,  surrendsr,  <^  forfeiture  of  a  former  leascy 
rendering  rent  with  a  clause  of  le-entry,  and  the  first  lessee  surreur 
dered,— 4hat  without  moOce  of  the  sun^mder  of  the  first  lease,  the 
leaeee  in  reversion  dumld  not  be  pr^udiced  by  the  condition ;  Con^ 
Dig,  CkmdiiuM  {L.  8.)  Copykold  (M,  4^)  It  f^ypears  therefore,  that 
this  doctrine  of  notice  was  an  inherent  prindple  of  equity  in  the 
common  law.  It  has  been  said,  though  the  proviso  here  is  *  pru- 
dently added,  it  was  not  perhaps  absolutely  necessary,'— joer  Bui- 
leTj  J.  1  Dwmf.  ^  £.  $.  385 ;  and  yet,  without  the  proviso,  *the  pcmit 
would  have  been  left  very  doubtful,  for  at  the  common  law  noHce 
was  impUed  in  the  aitommenL 

It  appears  alsp  that  after  notice  given  to  the  tenant,  the  assignee  EActorno. 
of  the  reversion  is  entitied  to  the  rent  in  arrear  and  fioi  paid  to  the  ^^ 
oi%inal  landlord  at  the  time  of  the  notice,  and  that  thenceforth 
nothing  can  excuse  the  lessee  fix>m  paying  the  rent  accrued  to  the  aa- 
s%n6e,bat  previous  achtalpay  maniU^  the  landlord  wUhond  notke  of  the 
grant,  (and  this  is  matter  of  defence  to  him  and  to  be  pleaded  by  him, 
and  not  of  allegation  thrown  upon  tiie  asrignee  of  the  reversion ),  Waits 
V.  OgneU 2  Oo.  192,  Mw9  v.  GaOnwrej  1  DaugL  4thEd.279;  Birch 
T.  IVrighl,  1  Dumf.  ^  E.  378^86.    With  respect  to  the  question^ 
what  shall  be  conndered  suflSknent  notice  of  the  grant  of  the  rever-  y,^^  ^^ 
the  ojMuion  of  the  court  in  WaUa  v.  Ognell  was,  that  the  bring-  ^^£!^^ 
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lug  lyfiinttcthm  Kites  Urn  Botfee  to  pajritted^gmtoe,  mmiikm 
lie  U  chargeable  for  aD  'wUeh  is  not  paiiL    In  jtfett  t.  GaBiman,  it 
appears  that  a  person  called  en  the  teoasit  and  sbsiwed  iSm  die  nort- 
gage-deed  and  demanded  the  rent ;  but  it  is  not  nnnrwnrj  to  do  a> 
much.    Thus  in  tAotiey  r.  JBddgmmj  16  Ba$i,  M^  ndiae  the  kad- 
lord  of  oopyliold  pren^ses  surrendered  IImoi  to  the  aas  of  traslaw 
In  trust  for  JF.  andtbeeetfat  que  l^tMfindiepnesnicecif  4NM^1he 
trustees  informed  the  tenant  that  the  former  landleod  Ind  sonsa- 
dered  the  premises  to  him.  Lord  EHenbonmfkf  <XJ.  end,  ^  I  tfamk 
jthat  the  tenant,  after  the  aotiee  he  recovedf  ahould  imm%  wiIUhU 
the  payment  of  his  rent  to  the  original  landord,  and  paid  it  oisr 
«if}ier  to  the  eesM-^ae-Antf^  or  to  his  trustees.    He^MttainlyhicI 
ndticOi  in  the  presence  of  the  trustees,  duit  the  frirfai  gart  frarf  lad  a 
good  tide,  and  if  after  that  he  had  paid  the  rent  to  laatk^  audi  pqr- 
ment  would  have  been  good  against  his  tmstoes,  and  Ae  inoooTe- 
^oience  meant  to  hare  been  guarded  against  by  the  :st9tttto  would 
have  been  obviated.**    The  other  jwdgos  oononiml,  Gtmt^  Jmnpag 
that  <  the  defendant  had  nofios  enough  to  pat  him  mm:  Us  fssrd; 
after  which  he  paid  the  rent  at  his  peril  to  the  origiBal  Jaadloid.'-^ 
Le  BkmCj  J.  that,  ^here  he  had  previous  notice  of  the iitle  of  Ae 
eeihd-^m4rud  after  which  it' was  his  duty  to  have  aeen  to  adioni  the 
surrender  was  made/ 


11  Geo.  II  Eng.  c.  19,  No.  XX.— 15  Geo.  IL  Ir.  c.  8,  §§.  7  &8.(a). 
5.11.  (a). 

Vote  1. 
WioDgfui  [<  And  ivhereasy  SpcJ]    The  cdbjeet  of  tho  stotuto  last  aaentiooed 

tommenuat   ^as  to  render  attornments  unnecessary,  theoperatlon  of  this  act  was 

common  Uw.  "^  ■■ 

to  take  away  the  improper  efficacy  which  the  eommoii  law  allowed  to 
acts  of  that  nature :  for  it  appears  they  sometimes  worked  an  injury* 
1%U8  in  LUa.  §.  587,  Co.  LUtL  822,  888,  it  is  said,  if  a  man  be 
seised  of  a  manor,  and  is  thereof  disseised,  and  tba  tenants  mab 
attornment  to  Ae  disseisor,  and,  after,  the  dissiriaMr  dialh  seiied^ 
then  the  disseisee  cannot  distrain  Snt  the  jRent,  tie.  (nor  entor  far  I- 
condition  broken]  for  that  all  the  manor  desoendeib  to  die  htir  J  L 


i 


I  >  I  I  '.J'  I '  ■ 


I  ■  ■  f  ■  »   »      ''     1^ 


(a)  Ante,  p.  13. 
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tlie  disseisor.    This  act,  therefor^  was  intended  to  ob^te  such  mis^ 
chiefs. 

Note  2. 
I*  JM  and  every  such  aUomment  and  attommtnii  of  any  tenant  or 
tenants.*']   That  is,  according  to  the  preamlt^  attornments  *  to  stran^ 
gere  who  dkum  titk  to  the  estates  of  their  respective  landlord  or  land-^ 
lords^  lesBor^r  lessors.'    To  this  the  proviso  afterwards  makes  four  ^^^[^^^ 
«zeeptMms;  Isl,  of  attornments  made  pursuant  to  and  in  consequence  ^^>w««*- 
^anjr  judgment  at  law,  2dly,  or  decree  or  order  of  a  court  of  equity ; 
Sdly  of  attornments  made  with  the  privity  and  consent  of  the  land- 
lord or  landlords,  lessor  or  lessors;    (md  Cavanagh  v.  Morrison-^ 
1  Hm  {r  Smith  T5) ;  4thly,  of  attornments  made  to  any  mortgagee 
after  the  mortgage  is  forfeited. 

Note  3. 
•   ^  Jbsobttefy  null  wsd  void  to  all  intents  and  purposes  tohatsoever*]  'nuecMmoc 
Where  mdenoe  was  given  in  support  of  the  defendant's  claim  to  ^^o. 
the  premises  by  receipt  of  rent  in  1787,  and  then  it  appeared  that  for 
tweoty-three  years  there  was  an  adverse  possession  in  the  jdaintiiF, 
3ad  then  it  was  shown  that  in  1810,  and  afterwards,  rent  was  again 
received  by  the  defendants  from  succeeding  tenants  of  the  premises, 
IVood,  B.  was  of  opinion  that  these  attornments,  made  by  tenants 
without  the  consent  or  kno^edge  of  their  landlord,  and  behind  his 
back,  were  contrary  to  law  and  die  express  provision  of  this  section, 
which  was  calculated  to  defeat  this  sort  of  surr^titious  attornments, 
and  diat  therefore,  no  title  in  the  defendants  could  be  founded  upon 
them ;  Meredith  v.  Gi^nn,  6  Price  146. 

In  that  case  the  question  was  between  two  persons  claiming  as  ]^^^^^® 
famdlords,  and  in  such  a  case  the  whole  context  of  the  act  shows  ^2^!?^  uT 
thai  the  attornment  is  void  as  against  the  first  landlord ;  but  where 
the  ease  is  between  a  person  claiming  as  landlord,  and  a  tenant  whc^ 
has  attorned  to  him,  the  question  arises,  whether  the  tenant  is  at 
liberty  to  dispute  his  own  act  in  attorning,  and  to  say  that  it  was  an 
attornment  to  a  stranger,  and  therefore,  void  to  all  intents  and  pur- 
Boeea;  And  it  seems  that  the  act  of  attornment  remains,  notwith- 
standing the  statute,  evidence  against  the  tenant.  If  it  amount 
merely  to  an  implied  attornment,  or  be  merely  what  is  called  an  act 
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in  paisj  there  it  seems  clear  that  it  is  open  to  explanatioB  by  tlie 
tenant    Even  at  common  law,  if  the  tenant  had  no  notice  of  the 
grant  of  the  reversion,  no  act  by  him  was  considered  an  attornment ; 
Co.  Littl.  809,  6,  Com.  Dig.  Attornment  (C).    Upon  this  prindple  it 
was  held  in  a  late  case,  Fenner  v.  Duphdtf  2  Bingk.  It),  (9  J.  B. 
Moorey  38,  S.  C.)  that  payment  of  rent  by  a  lessee  to  a  lessor  after 
the  Icssor^s  title  has  expired,  and  after  the  lessee  *has  notice  of  an 
adverse  claim,  does  not  amount  to  an  acknowledgment  of  title  in  the 
lessor,  or  to  a  virtual  attornment,  unless  at  the  time  of  payment 
the  lessee  knows  the  preeise  nature  of  ^the  adverse  claim,  or  the 
manner  in  which  the  lessor's  title  has  expired.    And  Beat^  C  J. 
observed,  ^vThere  is  no  ground  whatever  for  saying  that  any  attorn- 
ment took  place;  payment  of  rent  may  indeed  be  evidence  of  an 
attornment;  but  before  we  can  decide  whether-an  attornment  has  taken 
place,  we  must  look  at  the  circumstances,  and  see  whether  they  do 
not  rebut  the  presumption  of  an   attornment;    and    tiie  drcooh 
stances  of  the  present  case  repel  aiqr  such  presomptioiu    But  in  ano> 
ther  case,  Chravenor  v.  Woodhouscy  1  Bingh.  38,  where  the  tenant  hsl 
entered  into  an  express  attornment,  <  subject  and  without  pnjudiee  ii 
any  claim  he  might  have  in  equity  in  the  said  estate,  as  against  Ae 
persons  to  whom  he  attorned,  or  the  devisees,  Jegatees,  or  exeouton' 
of  the  person  under  whose  will  they  clidmed,  and  he  oflRsred  at  the 
trial  to  prove  a  feoffment  made  to  him  by  the  testator,  Garrmo^  B. 
rejected  the  evidence,  on  the  ground  that  he  ought  not  to  be  per- 
mitted to  dispute  his  tenancy  after  having  made  the  attornment  The 
court  of  Conunon  Pleas,  however,  upon  that  occasion,  sent  the  case 
for  a  new  trial,  the  party  attorning  not  appearing  to  have  oomeinori- 
.  ginally  under  those  to  whom  he  attorned,  and  the  attornment  i^pesriof 
to  have  been  made  to.  prevent  Uie  operation  of  an  ejectment  brou^t 
against  him  by  them,  and  the  rent,  wliich  was  considerable,  not  having 
been  demanded  nor  paid  for  seven  years  after.     But  when  the  caw 
came  before  the  same  court  after  the  second  trial,  2  Bingh.  71,  vr 
are  told,  that,  it  appearing  that  the  tenant  who  now  disputed  ti^ 
title  of  his  landlords,  had  actually  attorned  to  them  in  the  prior 
action  of  ejectment ;  the  Court  reused  to  enter  into  the  question  d 
title.     See  also  Wiiliams  v.  BartAolanew,   1  Bos.  §•  P.  ^26;  Jkkjmf 
V.  GoMwe,  2  Bingh.  54,  (^  J.  B.  Moore^   130,  S.  C.)  Gregory  v. 
Doidge,  3  Bingh.  474. 
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Note  4. 
[^*  Provided  always^  g^c]    The  object  of  the  act  was  to  deprive  at^  S?St!***'" 
tomments  of  their  noxious  effects,  but  it  was  not  intended  that  they 
should  lose  their  binding  force  in  proper  cases ;  and  therefore,  ex- 
(septions  are  made  as  to  persons  who  might  otherwise  be  considered  as 
"strangers;**  viz. 

1.  Where  the  attornment  is  made  pursuant  and  in  consequence  of 
a  judgment  at  law, 

2.  Or  decree  or  order  for  a  court  of  equity, 

3.  To  a  mortgagee  after  the  mortgage  is  become  forfeited,' 

4w  Where  it  is  made  with  the  privity  and  consent  of  the  landlord. 

Attornments  under  such  circumstances  are  often  resorted  to,  the 
tenants  being  procured  to  enter  into  a  deed  of  attornment,  by  which 
they  stipulate  to  pay  their  rents  to  the  grantees  of  their  landlords. 
The  remedy  may  thus  be  simplified,  (for  the  tenant  may  be  sued,^ 
directly,  on  the  deed  of  attornment,)  but  iBuch  attornment  is  not  in 
all  these  cases  requisite,  as  for  instance,  if  the  revernon  be  ex- 
tended under  an  ekgitj  the  sheriff  puts  the  plaintiff  in  the  situation 
of  landlord  as  to  a  moiety;  he  sets  it  out  by  metes  and  bounds,  and 
the  tenant  is  bound  thenceforward  to  pay  rent  for  his  moiety  to  the 
tenant  by  elegU.  This  is  a  case  in  which  attornment  was  not  neces- 
sary before  the  statute,  because  tenant  by  ekgit  was  in  by  judgment 
of  law ;  per  Gibbsj  C.  J.  in  Bogers  v.  Pitcher,  6  TataU.  207.  But* 
in  this  case  the  condition  is  suspended  during  the  extent,  AtUBi  P* 

ses. 

l^  Of  the  Demand  (^  Rent,  or  Inquest  of  Office  in  the  Kin^e  case ;  qf 
Notice;  of  the  Performance  of  the  ConeUtum;  and  of  Belief  from 
Forfeiture  in  case  of  subsequent  Performance. 


21  Jac.  I.  Eng.  c  25.  {a).  No.  XXL— 15  Car.  L  Jr.  c.  3.  (a). 


N 


With  respect  to  the  condition  of  re-entry  for  non-payment  of  rent,  ^SSiiIf 
the  law  appears  to  have  gone  further  than  ia  other  cases,  and  sought  ^nS!"^ 

(a)  Anie,  p.  li. 
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to  prevent  the  forfeiture  of  the  tenant's  estate,  by  the  interpoatioii 
of  various  formalities, 
nonndor        The  sround-work  of  these  was  the  decision,  that  a  demand  of  the 
**ft««by.  rent  was  necessary  before  entry,  even  where  the  clause  of  re-entry 
in  the  lease  did  not  expressly  require  that  a  demand  should  be  made* 
Lib.  Ass.  40  Edw.  III^  241  a,  case  U,— and  see  M.  47  Edw.  lU.^ 
12  ft,  cast  11,  and  the  issue  taken  there,  Lord  Touch  v.  Crcwmg^  R 
20  Henr.  VI.  30  a,  case  24;  and  31  a,  case  31 ;  Co.  IML  201  & 
So  in  the  king's  case  there  must  be  a  finding  of  the  non-payment  If 
qffice^  though  a  demand  is  not  necessary,  M.  2  Henr.  VII.  8  b^  east 
25;  Kfdghfscasey  5  Co.  56,  (1  Anders.  173;  F.Moor.  199;  3  Lsm. 
124;  Gouldsb.  15,  19,  S.  C.)     It  is  to  be  observed,  that  it  iqppears 
from  these  and  some  other  ancient  authorities,  Mortm*s  case,  M»  47 
Edw.IU.2^  case 61;  Gladchem  v.  Goodfdawy  M.  4  Henr.  VL  90, 
case  25;    WiUiam  v.  Tailor,    M.  21  Edw.  IV.  41  a,   com  4,  £ 
32  Henr.  VIII.  1  Lro.  Ahr.  153  a,  Condicionspt.  192,  that  it  vm 
not  in  those  times  considered  that  the  demand  ought  to  be  of  die 
special  kind,  which  was  afterwards  insisted  upon«    The  reasons  fer 
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tj^dSSitoL  the  doctrine,  as  stated  by  Chief  Baron  Gilbert  {on  BeniSy  78,  74^) 
were,  that  a  condition  of  re-entry  is  in  derogation  of  the  grant,  sad 
the  estate,  at  law,  being  once  defeated,  is  not  to  be  restored  by  any 
subsequent  payment ;  and  it  is  presumed  that  the  tenant  is  there  re- 
siding on  the  premises,  in  order  to  pay  the  rent,  for  the  preservation 
of  his  estate,  unless  the  contrary  appears  by  the  lessor  being  there 
to  demand  it,  so  as  to  show  a  wilful  default  in  the  tenant ;  bnt  in 
the  king's  case,  it  is  considered  beneath  the  dignity  of  the  crown  to 
attend  a  subject  to  demand  the  rent,  and  the  law  for  the  snj^iort  of 
that  dignity  obliges  every  private  person  to  attend  the  king  with 
the  services  due  to  him ;  vid.  Ibid.  76 — 78.  This  prerogative,  then, 
is  merely  personal,  and  not  in  respect  of  the  nature  or  qoalitjr 
of  the  rent  reserved  or  payable  to  the  crown,  and  the  law  docs  not 
say  that  such  rent  is  not  omnind  demandable;  and  therefore,  the 
grantee  of  Uie  crown  shall  not  take  advantage  of  the  condition  willi* 
out  a  demand  of  the  rent ;  2d  Res.  in  Boroughes*s  case,  «&  Jtpr. 

It  has  long  been  held,  that  where  the  parties  have  provided  that 
a  demand  should  not  be  necessary,  such  a  clause  dispMises  in  point 
of  law  with  the  demand  and  all  its  formalities ;  NewdigMs  ctm,  ^ 
DycTy  68  b;  per  curicmij  1st  Res.  in  Dormer's  case,  5  Co.  41;  f^ 
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loerftM,  c7.  in  Perryman  v.  BowdeUf  HeiL  59 ;  Chdbner  v.   Ware^ 

A  77;  Goodrightr.  Caior,  2  DaugL  (4^  JBd)  477;   i>oe  v.  Mob- 

s,  2  Bam.  ^  C.  490,  (4  JDoir/L  ^  iZ.  45,  S.  C.) ;  />««ee  ^  War- 

ytim  y.  Hodgens^   BaUyj  311; — ^for  there  can  be  no  presump- 

Q  in  this  case  in  the  tenant's  &yor,  because,  by  dispensing  with 

» demand,  he  has  undertaken  to  pay  the  rent  at  his  peril,  or  to 

ider  it :  Gilb.  en  Bents^  80.    Another  case  where  a  demand  is  not 

[uisite  is,  where  a  lease  is  made  reserving  a  rent  to  a  stranger, 

hich  is,  in  truth,  no  rent,  but  a  sum  in  gross,)  with  a  clause  of 

entry  to  the  lessor,  &o.  in  case  of  non-payment;  lAUL  $.  S45,  Qk 

ttL  213,  a,  &    So  where  JL  devises  land  to  JB«  on  condition  to  pay 

rent  thereout  to  the  wife  of  the  devisor,  the  heir  may  enter  for 

t  condition  broken,  without  any  demand  of  the  wife  upon  the 

id;  Jmm.  8  Dper^  348,  pL  IB.    So  where  the  payment  oi  the  rent 

vates  ou  the  estate  by  way  of  fimtitaliofi,  and  not  of  condition,  no 

nand  of  the  rent  need  be  made — as,  for  instance,  where  tenant  for 

I,  having  power  by  marriage-setdement  to  make  leases  for  21  yean 

kmg  as  ike  lessees^  their  execMtors  and  aangns,  shall  duly  pay  the 

tSf  &C.  makes  leases  pursuant  to  the  power,   Tristram  v.  Ldxdy 

Umglass,  Vmtgh.  29,  31,  32,  (T.  Jo.  27;  Freem.  ILB.23^  S.  C) 

1  see  Wakeman  v.  Jfaher^  Freem.  K.  B.  414,  (1  Ventr.  294,  2  Lev. 

%  3  KebL  544,  547,  586,  595,  619,  &  C.)  and  see  jhtej  p.  321. 

In  the  ease  of  a  subject,  it  never  made  any  difference  as  to  the  ^iJI^J^*'"^ 

seesity  of  a  demand  of  the  rent,  whether  the  clause  creating  the  £^^ 

Edition  made  the  lease  vcridf  or  vmdaUe  on  default  of  payment,  1  Sterfa^t^tar 

fer,  51  b,pL  (18) ;  Dennis  v.  Bashlqf,  I  BoO.  Abr.  459,  OmdUkm  "^^^S^ 

flc0  only  D^^ 

)  fL  %\   Hanson  v.  VlorcUffe^  and  AmphMrti  v.  PaJtmer^  Hcb.  ^St^^ 
I,  {W.  Jo.  9,  S.   CC.)  Masham  v.   Goodere^  Freem.  K.  B.  242,  "^ 

^h  see  Nunns  v.  Gee,  1  Cro.  77.  But  in  the  case  of  the 
wn,  it  was  determined  otherwise  in  the  case  of  Finch  v. 
rockmortxm^  ub.  uffrtL  p.  417,  as  to  the  necessity  of  an  qffke^ 
ling  the  non-payment,  where  the  lease  was  in  terms  to  be  void 
m  default.  In  that  case  the  long  and  queen,  Philip  and  Jtfbry, 
ied  for  70  years  for  certain  rent  payable  at  the  feasts  of  Si* 
chad  and  the  Annundaiion;  proviso^  that  if  the  rent  were  behind, 
1  not  paid'by  the  space  of  40  days  after  any  of  the  feasts  afore- 
1,  that  the  lease  should  cease  and  be  void ;  at  Mich.  9  JEUz.  the 
t  was  not  paid  according  to  the.provisoy  but  a  month  after  the 
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40  days  it  was  paid  and  acquittaDce  given  for  it,  and  00  the  rents 
due  after  unto  30  Eliz.  were  duly  pai^  and  acquittances  given  for 
the  same.    The  queen  granted  the  reversion  in  fee  to  Sir  Thomoi 
Henage^  and  afterwords  it  was  fbund^  by  office  that  the  r^nt  had  been 
in  arrear  as  above-mentioned;  it  was  held  that  the  circumstance, 
that  this  was  after  the  grant,  was  immaterial,  because  an  office  was 
not  requisite  to  avoid  such  a  lease,  but  only  to  revest  the  possession 
in  the  crown, — and  that  the  lease  was  void  by  the  non-payment 
alone,  and  determined  in  right,  privity,  and  tenure.     This  decision, 
§|j^^j^2^    together  with  some  others  mentioned  in  the  same  ca8e»  so  oontrsrj 
to  the  general  tenor  of  the  otfier  authorities, — appears  to  have  occi- 
noned  the  statute  now  before  us.    In  that  case^  as  reported  in  2 
Leon.  135,  136,  it  is  said,  ^Frowkky  m  his  Beadmrf^  puts  this  case: 
l^^^g^M  A  subject  leaseih  for  years  upon  condition,  which  is  afterwards 
broken,  and  afterwards  the  lessor  becotnes  king^  here  needs  no  ofBei^ 
for  at  the  time  of  the  breach  of  the  condition  the  lessor  mras  not 
king.    The  case  betwixt  Sir  MarHn  Forbisker  and  one  Btamg  xm, 
that  the  queen  made  a  lease  of  DMiy  land  upon  condition,  wlid 
was  broken  ;  it  was  holden  that  here  there  needs  not  any  ofEos  ibr 
the  queen  had  those  lands  severed  from  the  crown  by  parliameiit, 
and  they  pass  by  the  Dvdxhy  seal  by  livery,  and  attornment  of  tk 
tenants.*     But  if,  in  the  king's  case,  a  demand  be  expressly  re- 
quired, quart  if  it  should  not  bo  made,  I  T^yer^  97  b,  pL  104. 
RoquMtoof       When  a  demand  came  to  be  held  necessary,  it  soon  followed,  upon 
the  same  principles,  that  the  law  should  also  determine  that  Aat 
demand  should  be  made ;  1st,  at  a  precise  place ;  2dly,  at  a  predM 
time^  and  moreover,  3dly,  in  a  precise  ftjrn^  and  4thly,  by  an  otAfy 
rized  person. 
Jjjj"]^p«-        1st,  As  to  the  place. — Where  the  place  of  payment  of  the  rent 
^ht tobe     ^^  iiot  limited  by  the  agreement  of  the  parties,  the  law  settled 
nopblceof*^  that  the  demand  should  be  made  vpon  the  land;  the  land  beings 
>p«Qifiedin     according  to  feudal  notions,  the  principal  debtor ;  and  the  precise 
place  was  held  to  be  fA^  most  notorious  place  upon  the  land ;  Cb.  JUtf 
201  b;  Boroughes^s case, 4,  Co. 72;  (F.Mxir.404,  Gouldsb.  12i,  ICro. 
462,  5.  C).    The  vagueness  of  this  doctrine  led  to  much  absurdity, 
and  must  necessarily  have  left  parties  open  to  many  difficulties,  and 
frauds  on  both  sides.    To  determine  the  most  notorious  place,  it  was 
held,  that  if  there  be  a  dxodMng  fumse  upon  die  land  the  demaiKt 
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most  be  diere,  and  ai  m  front  door  \  though,  it  is  said,  it  is  not 
neccoBary  to  onter  the  house,  notwithstanding  the  door  be  open, 
and  the  tenant  in  the  hall^  and  it  is  not  material  whether  any  person 
be  there  or  no;  1  Wms.  Sound.  287,  it.  (^6.)  to  Duppa  v.  Mayo\  Co* 
IMO.  153  a,  201  6;  2  BaJL  Mr.  428  Bent,  K.  jO.  2.  INoU,  they 
cite  49  Am.  6;  that  was  a  case  of  demand  of  a  rent  to  create  a 
diasetsin  of  the  rent,  but  the  objection  taken  for  not  demanding  at 
the  house  did  not  preyail,  and  in  Anon.  1  Cro.  15,  com  6,  it  is  said, 
if  the  house  be  open  the  lessor  roust  enter  the  house  and  thero 
demand  the  rent]  But  where  the  premises  c^^nsisted  of  two  bams, 
and  the  leesor  was  at  one  to  demand  tlie  rent  (and  the  lessee  at  the 
other  to  pay  it)  the  demand  was  held  not  good,  (because,  it  is  said, 
thore  was  no  defauk  in  the  tenant,  ^  for  it  was  not  possible  for  him 
to  be  at  both  places  together) ;  Pcph.  58»  pL  3,  (36  Eliz.  3  Dger^ 
SS9^  marg.  S.  CL).  If  the  premises  oonsiBt  of  a  wood  or  the  like, 
the  demand  must  he  at  Ae  gate  of  the  wood,  or  at  some  high  way 
lending  through  the  wood,  or  other  most  notorious  place ;  Dean  and 
Cheq^ier  qf  Gimeestei^s  case,  3  Dger.329  a,  (Kiriy  v.  Green,  2  Lutw* 
1131,  jS..C);  but  in  1ihi%  case,  it  is  said,  that  if  one  place  be  ae 
notori0U8  as  another  the  demand  may  be  at  which  the  landlord  pleases, 
and  though  the  tenant  be  in  some  other  part  of  the  wood  ready  to 
pay  the  rent  that  shall  not  avail  him ;  Co.  UttL  202  cu  This  qpinion 
leems  irreconcilable  with  the  decifdon  in  the  case  of  the  two  bamsf 

ft 

aoless  we  suppose  it  to  be  meant  that  the  *  other  part  of  the  wood' 
does  not  mean  one  of  the  other  equaUg  most  notorious  places,  and 
the  doetrine  and  reasoning  would  then  be,  that,  if  there  be  several 
loeh  phiees  equally  notorious,  it  will  suffice  dor  the  lessor  to  make 
his  demand  at  any  one  of  them,  unless  the  tenant  be  at  some  other 
qf  them  ready  to  pay  the  rent;  but «t  whichever  of  them  the  tenant 
tf,  there  the  landlord  ought  to  make  his  demand ;  for  one  place  is  as 
proper  a  place  as  the  other  for  payment,  and  it  is  presumed  that  the 
IsjfBee  was  in  the  proper  place  for  payment,  unless  the  presumption 
be  overthrown  by  a  demand;  and  when  the  tenant  shows  that  he 
was  at  one  of  such  places,  a  demand  at  another  of  them  will  not 
destroy  the  presumption  in  his  £ftvor :  Gilb.  on  Bents  90;  see  also  Perh. 
Conv.  §.  838,  where  the  rule  is,  <  it  behoveth  him  openly  to  demand 
the  rent  upoi|  parcel  of  the  lands  leased,  which  by  intendment  of 
the  law  is  as  convenient  for  the  lessee  to  stay  there  to  be  ready  to 
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pay  the  rent  as  any  other  place  parcel  of  the  thii^  let  is,  and  not 
privately  to  demand  the  rent  in  one  parcel  of  the  wood,  or  in  other 
private  place  of  a  field,  to  the  end  the  lessee  may  not  have  knoir- 
ledge  of  the  demand,  notmthstanding  that  he  be  upon  the  land 
ready  to  pay  the  rent/    If  lands  and  woods  are  demised  tegeAer, 
the  rent  ooght  to  be  demanded  at  the  land  and  not  the  wood,  became 
the  land  is  the  more  worthy  things  and  also  mere  open  than  the  wood^ 
and  therefore,  it  is  said,  rent  ought  not  to  be  deoMiided  amm^ 
btisheSi  in  a  pit,  or  any  private  place  of  a  close ;  Poplu  5SpL9, 
^PMwiu!      Where  rent  is  reserved  payable  at  a  place  ont  of  the  land  the 
'^'^^^^^       demand  must  be  made  there  (and  so  where  hi  a  lease  of  tithes  die  reat 
was  reserved  payable  at  a  place  ont  of  the  peridb)  and  then  the 
demand  need  not  be  made  at  the  land;  1  Dj^  51  k,  pL  (18) ;  Mf 
V.  Bustardj  I  RoO.  Jbr.  459,  QmdiiiM  ZL  /rf.  2,  (I  £.6Dfi.  141, &C 
and  cited  in  Chaifs  case  10  Cb.  129) ;  mOU  t.  Jermm^  I  CK  Wf 
(2  Leon.  97,  1  BolL  Jbr.  880,  EgkOe  F.pLl,2  BM.  Abr.  488M 
{L)pL  h  ^23,  Faiis  {I)  pLSj^Grmmg  {A)  pLh&a);BonmiU9 
c(ue  vb.  mpr. ;  BuMn  y.  Edmundif  1  Cro.  415,  ( jr  6S5  jr  M^  f* 
Moor.  408,  598,  708,   1   Dyer,  97  b,  pL  104,   m  may.  2  JUL 
Abr.  428,  Bent,  (L.)  pL   1,  S.  C.)  whidi  overmls  and  eifiMe 
the  opinion   reported  in  Kidwdlp  r.   Brand,    1   Plowi.  TQ^  % 
that  the  money  being  made  payable  off  the  land,  was  as  a  iib 
in  gross   which   the  tenant  had  undertaken   to  pay  at  bk  pri> 
— ^The    demand    must   also   be    at   the   most   notorious  phwe  ef 
the  place  so  specially  appointed;  Co.  LUd.  202  a;  as,  ^HiereAe 
bishop  of  Exeter  reserved  rent  payable  at  the  city  f^  Enter,  Ab 
demand  was  in  the  haB  of  the  bishop's  palace  there ;  bat  hdd  iasof- 
cient,  because  it  was  not  at  the  great  and  common  gate  of  the  pshee} 
Eliot  V.  Nutcombe,  cited  3  Dger,  329  a,  (1  BenL  $*  D.  59.  I  Afiat 
27,  3  Leon.  4,  5.  C).    So  if  the  rent  be  made  payable  *iif  ereeiA^ 
dral  church,*  the  demand  ought  to  be  made  at  that  port  of  the  chvA 
where  the  greatest  and  most  going  in  is,  and  whoi  he  nabi  1>> 
demand,  he  ought  to  stand  stiU  and  not  walh  tg^  and  down,  *ftr  A* 
law  does  not  allow  of  walking  demands;*  and  if  it  be  *inerM^ 
church,'  demand  must  be  made  within  and  without ;  and  if  it  be  'it 
the  church  of  D.  or  S.'  it  odght  to  be  demanded  in  both  cburdtif 
Kmq}  V.  Piers,   1  Brownl.  ^  G.  138,  (2  SolL  Abr.  488,  Bent,  (L)ji( 
1,  S.  C.)  for  here  the  lessor  has  given  the  lessee  his  eleotion  ts  ft 
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it  at  either  plaoe^  and  tlierefore^  to  take  advantage  of  the  condition 

he  ttiast  demand  it  in  such  plaeee  where,  I^  his  own  agreement,  he 

htm  peimitted  the  tenant  to  pay  it;  Gilb*  on  Rents,  89,  90*    We  have 

.«een  abeve  that  the  rule,  that  in  the  case  of  the  crown  no  demand 

it  neeeisary,  is  a  prerogative  merely  annexed  to  the  person  of  the 

.Jdng  er  qneeui  and  that  the  grantee  of  the  crown  is  bound  to.de^ 

nand  the  real ;  therefore,  where  queen  Elizabeth  made  a  lease  for 

^eara  rendering  rent,  peqfoMe  at  the  receipt  qf  her  Exchequer  at 

Weetmmeter,  $eu  ad  mamts  balUvomm  eeu  receptorum,  fpc.  with  the 

.UBiiai  condition  to  be  void  by  non-payment  of  the  rent;   these 

•winrdi  being  considered  notUng  more  than  the  law  would  have' 

'implied^  if  the  king  made  a  lease  for  years,  rendering  rent  without 

^appointing  any  place,  or  to  whose  hands  it  should  be  paid,  and 

4ai  rmxptum  ecaocariij  ^  apmd  fVeetm.  being  merely  declaratory5 

'.said  if  the  receipt  of  the  Esocheguer  w^e  held  elsewhere^  the  rent 

.keing  payable  to  the  crown  there;  it  was  held  that  the  clause  nihil 

itperatatr^   aad  therefore,  the  grantee  of  the  crown  ought  to  have 

jdwaanded  the  rent  upon  the  land  in  that  case^  just  as  if  the  rent 

JumI  been  reserved  generally;  Boroughaf^  caee,  ub.  a/pr.  and  see  \ 

JDffer^  W  b,  pL  104,  ta  marg.    Where  the  rent  was  reserved,  paya- 

,Ueat  the  mamtton  house  of  the  lessor  at  B.f  Lord  EUenbaraugh  said, 

^  An  to  a  demand,  we  do  not  think  that  any  was  necessafy,  inas- 

amdi  as  the  rent  was  to  be  paid  at  the  house  cd  the  lessor.    What 

mart  #f  a  demand  can  the  lessor  naake  at  his  house  if  the  lessee  is 

abaenl?    This  objection,  therefore,  cannot  apply  to  a  case  where 

.tioie  and  place  for  payment  of  the  rent  are  thus  fixed  by  the  instru^ 

ment.''    Beds  v»  iFbrr,  6  MauL  |f  «&  121 ;  however,  in  that  case  a  de^ 

,aiand  of  the  rent  had  been  dispensed  with. 

2dly,  The  precise  time  of  the  demand  is  held  to  be  on  the  precise  s.  TbcrteciM 
Itmt  da^  when  the  rent  must  be  paid  by  the  terms  of  the  lease,  in  ^^^;^ 
jcrdar  to  save  a  forfeiture,  and  at  the  latest  period  of  that  day ;  which  ^  ^^SSSu^ 
/ia  Ud  to  be  a  oonvenient  time  before  sune^';  (the  day  meant,  not 
.Mng  the  natural  day  of  24  hours,  but  the  artificial  day,  which, 
Moording  to  Bracton,  terminates  at  sunset;  2  Dger,  131  a.)  and 
the  convenient  time  means,  such  as  the  money  may  be  numbered 
and  received  in ;  Lib.  Ass.  40  Edw.  III.  241  a,  case  11 ;  £.  6  Hen. 
yiL  3  b^  case  6,  per  Fairfax,  J.  and  Brian,   C.  J> ;  Kidwelfy  y. 
^JBrand,  I  Plowd.  70,  (1  Dyer  68»  S.  C.)  HiUv.  Grange,  {Mpaini) 

3  G 
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1  Phwd.  11%  ITS,  (2  D^,  ISO  ^  f^Bro.  Abr.  258  ^  TendatfL  41, 
S.  CX);  fFoorf  V.  CImers,  4  Zeois.  179,  {PhUk  v.  Ckweis,  8  IM. 
<^  2>.  86,  5.  C.)  Dean  and  Chapter  qf  Gbmceatai'M  cate^  «&  ngir.; 
^euefe  V.  WUfbrd,  2  ^e9i/.  ^  D.  IIS,  lU,  Foftum  v.  IfiiMfeit,  1  Cnk 
209,  (1  jLeofi.  S05,  1  Anders.  252,  Sor.  121,  S.  C.) ;  Z>of  t.  WimdkuSy 
7  ZHtn;^  $-  K  117;  0>.  IriAf/.  202  a,  1 W.  iSotind.  287  n.  (16)  to 
Duppa  V.  Mayo. 

Regularly,  the  lessor  should  come  upon  the  land,  (or  to  ttie  upe^ 
-rial  place  prefixed  by  the  condition),  half  an  hour,  or  a  quarter  of 
an  hour  before  sunitet,  and  remain  upon  the  land  until  sunset,  (he 
need  not  remain  c^ter  sunset,  Poitery.  Fader^  B  BuMr.  896):  the 
reason  is,  because  the  tenant  has  all  that  time  to  pay  tlie  rent  after 
the  demand ;  and  sinee  the  rent  must  be  pud  upon  the  laiiA  (or  Ht 
the  special  pliM>e,  &c.)  the  lessor,  or  some  one  lam^fully  airfiionBed  en 
liis  behali^  ought  to  be  there  in  4yrder  to  reoMve  it    The  pvteenoeef 
^be  lessor  at  the  jj^lace  is  a  coHtinuance  of  the  demand ;  aad  flure- 
foro,  if  he  comes  in  the  morning  or  in  the  afternoon  and 
the  rent,  and  eotttiHues  there  till  the  sun  be  set,  or  Aftmr'  has 
in  the  morning  cleparteth  off  the  land,  &e.  and  bdbre  the  laM  mslaat 
retumeth  and  stays  there  till  sunHsetting,  thisce  is  a  suffieieBt  eoeti- 
lauance  of  the  demand ;  but  if  he  be  not  there  at  the  last  hwtaaly 
although  he  return  presently  after  the  sun  is  sety  it  is  insufficieBt; 
-and  where  the  landlord  granted  to  R.  the  office  of  receiver  ef  all  bk 
revenues,  and  afterwards  made  a  special  letter  of  attorney  to  him  te 
demand  the  rent  of  a  tenant,  and  if  it  were  behind,  to  re-enler; 
and  R.  came  at  the  last  day  to  the  capital  messuage  on  the  premises 
an  hour  before  the  setting  of  the  sun,  to  demand  the  rent,  but  nose 
was  tliere  on  the  part  of  the  tenant  to  pay  the  rent;  for  which  A 
left  hijB  servant  in  th^  hall  of  the  messuage  commanding  him  to  eity 
there,  and  if  any  came  to  pay  the  rent,  that  he  ^Ve  to  him  aotiee 
thereof;  and  afterwards  he  went  out  of  the  house,  and  walked  in  * 
lane  which  was  within  the  gate  of  the  house,  and  did  not  relon 
into  the  house  until  the  sun  was  set,  his  re-entry  tfaereiipoo  was  i'* 
judged  unlawful ;  and  it  was  held,  that  by  leaving  hts  servant  ^ 
such  directions,  R.  did  not  continue  the  demahd,  for  be  was  him- 
self but  a  servant,  and  could  not,  in  that  business,  make  a  msmA 
and  thot^h  the  landlord  might  command  his  servant  to  make  a  ^ 
jnand^  yet  here  R.  had  not  given  any  such  obmraancl  to  Us  seniB^ 
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and  tbeve&re^  upon  tlie  whole,  thoro  wus  not  any.  sofficiotitcfenuind ; 
Wood  V.  Ckiver$j  tib.  sitpr.  It  seeemsiinoiently  to  have  bmn  thought 
Ahmi,aii  attendance  all  day  was  requisite;  1  Bra,  Jbr.^2  a,  Entr€ 

.    The  fsame  kind  of  rules  prevail,  where  Uie  parties  themselves  ^^^^^^ 
appoiat  a  period  for  the  denuuid ;  Lord  Cromwell  v.  Andrew^^  1  CrOi 
15»  (GoMA.  1.16^  5.  C.)  as  where  the  rent  was  made  payable  at 
MidimdmoM^  between  the  hours  of  one  and  five  in  the  aftemooni 
and  the  lessor  did  not  come  until  two  o'clock,  yet  held  sufficient. 

If.  there  be  any  peculiarity  ia  the  clause  of  re-entry,  the  lessor 
will«  ia  general,  be  strictly  bound  by  it,  as  wliere  the  condition 
was,  diat,  if  the  rent  were  behind  at  the  day  and  ten  days  after^ 
being  m  the  mean  while  demanded,  and  tlie  lessor  did  not  come  to 
demand  the  rent  until  the  last  kour  of  the  tenth  day,  such  demand 
held  inavflicient ;  Worcester  v.  StonCf  1  Cro.  63. 

there  is  a  period,  limited  after  the  time  for  payment,  and  ^fj^g^^gj^ 
prerions  to  tlie  re-entry,  the  mode  of  computing  the  day  for  making 
the  demand  must  be  attended  to.    Months,  unless  the  contrM'y  be* 
axprosoed  will  be  taken  to  be^  what  are  called,  hmar  months;  aa 
where  a  lease  was  for  years  at  a  rent  payable  at  four  usual  feastSf. 
upon  eondition  that  if  it  should  be  behind  by  the  space  of  three 
moniha  after  any  of  the  feasts,  then  a  re-entry ;  it  was  resolved  by 
all  the  justices,  tliat  in  the  computation  of  Uiese  three  months,  there 
ought  to  be  allowed  to  each  28  days ;  Wood  v.  C/uversj  4  Leon.  180, 
and  ak  mqfTm    The  computation  is  made  exclusive  of  the  day  of  pay- 
ment, as  where  the  rent  was  payiUile  on  the  25th  of  March,  with  a 
prorao  for  re-entry  on  non-payment  for  30  days,  the  24th  of  April 
was  considered  to  be  tlie  day  for  making  tlie  demand ;  Doe  d*  Law^ 
rmoe  v.  ShawcroM,  3  Bam.  8f  C.  752 ;  (5  DowL  ff  IL  711,  S.  C.) : 
and  if  there  be  several  da}'8  of  payment,  the  computation  is  exclusive 
af'theai  all;  as,  where  a  lease  was  made,  yielding  rent  upon  the 
feasts  of  the  Jbrnundation  and  St.  Michael,  or  within  T2  days  after 
either,  of  the  siud  feasts,  upon  condition  that  if  the  rent,  or  any  part 
thereof,  were  unpaid  by  the  ^^  said  space"  of  12  days  proximi  post 
^diqnod  feetanm  vel  dierum  eohitionis  iiuky  that  then  it  should  be'  law- 
fid  for  the  lessor  to  re-enter ;  a  demand  on  the  12th  day  after  Mt- 
rfcTirhiiTif  was  held  insufficient,  for  the  rent  was  not  due  until  that 
day^  and  aa  conditions,  when  doubtful,  should  be  construed  in  favor 
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of  the  persons  who  are  boutid  to  perform  theni)  the  leasee  wm  hM 
to  have  other  12  days  after  the  first  twelve,  and  the  rent  shoald  wA 
be  demanded  until  the  last  day  of  the  second  space  of  12  days,  tbt 
words  **  the  said  space'*  being  constraed  the  same  nnmb^  of  daj% 
and  not  the  same  days;  Smith  v.  Busiardj  1  Leon.  142,  ud  uk  rngpr. 
So  in  an  earlier  case,  where  rent  was  payable  at  MteAaflAnat  and  tht 
AnmmciixHon^  or  14  days  after,  Hsi  amtmgfA  the  said  rent  to  bo  be» 
hind  post  (diquod  terminorum  vd/estormn  pradkionim  m  qm  loW 
debetj  by  the  space  of  14  days  post  aUqmdfi&L  prtBdicL  that  then  fte.| 
it  was  adjudged  that  the  lessee  had  14  days  after  the  14  days 
tioned  in  the  reservation,  without  danger  of  the  penalty  of  die 
dition,  and  the  last  words,  ^^ post  attqmd  fistorum  pirmiki^  for  dtt 
contrariety,  were  rejected ;  Clark  and  KempknCs  case^  4  Ldom.  91. 

Where  a  lease  contained  two  conditions  of  re-eitry,  the  first,  t 
right  of  re-entry  if  the  yearly  rent  of  900J1  was  in  arrear  md  iid* 
paid  SO  days  after  it  became  payable;  the  second,  in  case  theyevij 
rent  payable  half-yearly^  vis.  at  Lady-^ay  and  MkhadmaM^  was  is 
arrear ;  the  court  held  the  plaintiflF  was  not  compelled  to  wait  oatO 
SO  days  after  a  whole  year's  rent  had  become  payable^  bvt  had  a 
right  to  reenter  for  the  non-payment  of  each  half  year^  rent,  at  litt 
former  clause  described  the  amount  of  the  rent,  and  the  latter  tbt 
times  of  payment ;  Doe  d.  Rudd  v.  Goldingj  6  «7.  i3.  Moortf  231. 
die^£!^t         ^^^Yi  ^  third  requisite  of  this  actual  demand  of  the  rent,  m 
SlighTtobll**  the  part  of  the  landlord,  is,  that  it  must  specify  the  day  of  pay- 
***'°**°'*^      ment  when  the  rent  was  due,  and  must  show  the  amount  of  ths 
rent  with  precision  ;  Wood  v.  Chiversj  Bulk  v.  WUJbrdj  and  Fabm 
V.  WinstoHy  ub.  supr. ;  Thompson  v.  FieUy  2  Cro.  499.     In  Fabkm  v« 
Winston,  as  reported  by  Leonard^  it  is  said,  if  he  demands  *oDt 
penny  more  or  less  than  is  due,*  it  will  be  ill ;  and  the 
is  adopted  by  high  authority ;  1  Wms.  Sound,  ub.  m^pr. ;  bat  it 
it  should  be  <  due  for  the  reservation  of  rent  to  which  the  fight  cf 
entry  is  immediately  annexed;*  for  it  is  upon  that  alono  thatafSx^ 
feiture  can  then  incur ;  and  it  was  held  in  the  case  of  Scot  ▼•  Secti 
1  Cro.  73,  (2  Leon.  128,  4  Leon.  70,  3  Leon.  225^  S.  C.)  that  a  de* 
mand  of  two  payments  together  is  ill,  although  it  was  oonteaM 
that  the  demand  should  be  good  for  so  much  of  the  rent,  wfaidi  Iff 
law  is  demandable  in  point  of  forfeiture;  so  if  a  lease  for  ycaisb 
made,  rendering  7/.  rent  per  annum,  and  there  be  3t  in  anwur,  vaA^ 
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BSt  rent  day  fbe  leesor  demands  lOL  nmt,  this  is  not  a  good  de» 
t  whereby  to  take  advantage  of  a  condition,  because  be  takes  ft 
I  entire  sum;  be  must  demand  the  7L  which  then  beoonies 
though  if  he  afterwards  demands  the  arrears,  tiiat  will  not 
B  it;  Anon.  Aleyn,  94,  95:  see  Knigkfs  eoMty  F.  Moor.  20/7^ 
jpr.  vb.  mtpr.  that  the  same  preciaion  is  not  required  npon 
found  for  the  king.  But  farther  it  is  admitted  in  Butk  t. 
fdj  that  if  the  demand  be  general,  as,  for  ^  ons  quarto^ m  rmi^ 
It  Midmumner  in  sueh  a  year,'  without  saying  what  sum  in 
n^  this,  will  be  a  good  demand.  The  demand  need  not,  as  was 
before,  be  made  of  any  precise  person,  as  of  the  lessee,  &e. ; 
f  it  be  made  of  a  wrong  person,  as  of  an  under-tenant  or  a 
i;er,  this  will  not  idtiate  it;  Doe  v.  Brydge$^  2  DowL  ^  2L  2^ 
lee  LSkAbm.  29  Bdw.  III.  167  a,  ouc  62,  in  a  case  of  a  de- 
.  to  work  a  disseinn.  And  as  to  this,  (as  follows  indeed  from 
has  already  been  said),  a  demand  made  of  the /mtkni  of  the 
i  uff  the  land  is  insufficient,  for  the  demand  is  required  to  be 
in  order  to  an  immediate  payment,  but  the  tenant  is  not  pro- 
f  to  carry  his  wealth  about  him,  but  is  supposed  to  have  it  at 
ibitation,  upon  the  land  from  which  it  is  gathered,  t.  e.  at  the 
and  time  whei^  he  ought  by  law  to  have  it  to  save  the  for- 
e;  GUb.  on  Bents  88,  89.  If  there  be  anything  in  the  lease 
ing  upon  the  form  of  the  demand,  that  must  be  particularly 
led  to,  as  if  there  be  several  things  demised  with  mveral  mar» 
tf  of  rents  for  each,  and  a  clause^  upon  non-payment,  &e.  of 
everal  rents  in  part  or  in  all,  to  re-enter  into  m»ch  ^  ike  pre^ 
whereiqxm  the  rent  is  m  arrear,  there  must  be  several  demands 
eh  denominatimi,  and  a  demand  for  the  entire  sum  at  any  one 
Hn  is  bad,  as  a  demand  of  more  rent  than  is  payable  there ; 
aughanj  C.  J.  in  Bowe  v.  HunUngtont  Vaugh.  71,  72.  In  a  case 
)  rent  became  apporHonable  to  several  reversioners,  Moodio  t. 
9N,  1  BolL  330,  367,  (3  Bulstr.  158,  2  Cro.  890,  F.  Moor.  848, 
I  Abr.  237,  Apportionment  (£)  /rf.  5,  &  C),  Cokey  C.  J.  asked 
the  demand  of  the  rent  was  ?  for  he  said  tliat  when  one  doth 
id  a  rent  upon  condition,  he  ought  to  demand  directly  the  swn 
hick  the  rent  ought  to  be  apportioned  at  his  peril,  he  ought  to  be 
as  it  were,  to  hit  the  bird  in  the  eye.  The  jury  are  to  appor* 
h^  rent,  and  jn  debt,  if  more  be  declared  for  than  found,  yet 
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the  plaintiff  dudl  recover  for  ao  much:  in  thai  case^  the  i?mnaJ  mn 
of  a  smaller  sum  than  should  have  been  found  mi  an  ufforAaamml^ 
but  nothing  was  said  in  reply,  whether  the  demand  was  good  ^  T09k 
.The  apportionment  must  be  aeoorcUng  to  the  quanlfty  aad^wKtjrif 
fhe  parcels ;  F.  Moor.  114>,  pL  255. 
{|;J^^^§^  ithly,  The  demand  must  be  made  either  by  the  kindkHrd  hiniiBi^ 
nuiwthedt.  jor  by  some  one  prc^rly  anthoriBed  by  him;  and  8«eh  ipenMm  bmiiI 
notify  his  auUiority,  apd  most  have  it  ready  lo  prodaee^  .bnliliB 
not  necessary  actually  to  prodooe  it^  vnless  die  tenant  wqnim  ill 
production;  Boe  ▼•  DaoiSf  7  E(ut96S*  A  demand  Iqr  «m  jfloit^ 
tenant  is,  it  seems,  sufficient  for  all ;  Ungm  v.  Pai^  J.  BridpL 
128,  (2  Ov.  475,  Godb.  272,  1  MolLJbn4S»,  Ckmaim(S)rL% 
SL  C),  and  so  of  one  co-parcener«  It  is  said  to  have  been  a4|nigd> 
that,  where  the  lessor  hargwis  and  sells  the  fevenuon^  and  i^bs 
the  enrotmeni  the  rent  is  behind,  and  the  baq;ainee  demands  the  rait 
which  is  not  paid,  and  then  the  deed  is  enrolled^  yet  hm  eanaot  eslir 
for  tlie  forfeiture ;  per  WUKatn^  Seijt  in  MaOery  v.  Jgawiiyv  On 
69j  (2  Anders.  160,  2  Co.  huL  674^  &  C.)  butvthia  is  npsn  to  dsaki 
from  the  final  opinion  of  the  court  in  the  prineqinl  oaee^  and  bm 
the  expression  of  Sir  Edward  Ckdm^  that  the  bnigain  and  mde  hoUi 
not  merely  <^  by  relation  between  the  parties  by  fictioii.of  law,  M 
in  point  of  state  as  well  to  them  as  to  strangers  almk** 

A  Avarrant  of  attorney,  for  the  qwcial  pmrpoae  of  nmking  tk 
demand,  seems  to  have  been  considered  the  proper  form  of  grantiif 
this  authority;  {Roe  v.  Danis)i  but  in  one  of  the  caaea-^ffbidv. 
Chivers)  it  was  said  that  although  the  person,  io  whom  the  anthori^ 
was  granted,  could  not  make  another  his  servant  to  aiake  tk 
demand,  yet  tlie  landlord  himKelf  might,  by  paroiy  have  eonunandBd 
his  servant  to  receive  the  rent.  So  in  KidweUy  v.  Brandy  I  PImA 
69,  70,  the  authority  was  by  parol  and  no  objection  made.  Thi 
bailiff  of  a  corporation  must,  however,  liave  an  authority,  undir 
seal,  as  in  Dumpor^s  case,  4  Co.  120,  and  it  ought  to  be  special,  ts 
make  a  demand  on  the  particular  premises,  Km^  v.  JPiers^  I  BnsmL 
ff  G.  138,  8f  ub.  supr.  although  it  need  not  be  delivered  as  a  deA 
Wood  V.  Chivers. 

It  is  quite  immaterial  whether  tiiere  be  or  he  not  any  peraan  os 
the  land  when  the  demand  may  be  made,  as  was  observed,  Ask  p^ 
A15;  and  see  1  BolU  Mr.  457,  45£^  Cofidiikm  {U.)  pL  3;  (X) Jii 
3,  4,  5. 


V  ihe^eooiHtibii  reqaii^  ll^  moHet  wmA  \A  ^ven  before  the  kind-  <*^**' 
Urd  esn  eiMr  fer  » Ifreaoh;  tboe,  where  •£  &  dennaed  a  houat  for 
M  jmTBf  with  a  oetidltioB  that  the  tessee,  hie  exeentort  and  aaa^fiMy 
Atndd  nu^tain  it  in  repeirB;  and  if  t^poa  bntifid  wamimg  giren  by 
leBMH*,  Uji  heirs  and  aaeig^ne,  that  the  house  was  in  deeajr^  it 
ne^  be  r^mired  within  6  months,  then  a  re-entry ;  the  land- 
lord came  to  the  house,  and  seeing  it  in  decay,  gave  warning  to  an 
ihder-tenant^  then  in  possession,  to  rqiair  it;  wfaidi  not bsiim  <k>ne 
irilliiii'  siic  months  after,  he  ve^entered^  this  warning  to  the  vnr 
lerMliilt  was  sdfndged  insufficient;  Stwetim  v.  CuAt^  YcJb.  86, 
;i  i»oKMJl  ^  0. 135;  SI  Oo.  9r  JR  Mmv  680;  Ow.  114;  S.C  by 
panras  naniee) ;  for  here  llie  warning  m  not  to  be  given  at  (be 
i6ai^  >b«t  V&  the  person  of  the  lessees  And  in  that  omo  a  dktine^ 
aon  is  taken  between  a  time  oertaih,  in  wfaicb  s  thing  is  to  be  doni^ 
indta  tints  *uneevt8ln:a»  in  the:oasoof  rent  reserved  jmyaUe  at  a 
nrfiuB  day^  the  di^niand  ought  to  be  upon  tkn  kmd  only,  because  thb 
aM  li  tte  debtor;  and  yist,  {per  P&pham^)  in  aach  a  caac^  if  tbe 
asao#'  oemes  t^  detnand  the  rent,  and  tliere  meets:  with  «^  &,.  ft 
ilfliuger,  innd-teiya  U^J.  S.pdf  mem^nnti  this  is  not  good  demand; 
bi^  hH  hM»nAtaken  the  person,  far  J.  &  is  tiot  chaigeable  with  it; 
|aesf  Dbia^r.  i>fij>y«y,  sqir.  4>1,  conbriL}  but  a  ganersl  deinnnd  of  the 
^ekH,*  wi^at  n^toeaoe  lo  miy  person^  who  is  notckargeable,  had  been 
Ijbtf ;  imd  if  a  mail  dtnnises,  rendering  vent  by  the  year, ^«iaadlcx»^ 
]be)eisel*d^l  demand  It,  in  that  case  if  the  lessor  cmnes  to  demand  it 
Mblvlho  end  of  the  year,  bis  demand  upon  the  land  is  not  good,  un^- 
Mr  fhe  lessee  is  also  there ;  for  the  time  being  nncertidn  when  the  lee- 
ipr-1s{Uiieman#it,  be  ouglit  to  give  noHoe  to  the  lessee  of  the  time : 
iM  if  bo  comes  to  the  lessee,  and  deniimds  it,  that  is  likewise  insnf- 
leiwtft ;  for  ahhoi]^  notice  ought  to  be  given  to  the  lessee  in  person, 
f^  the  land  is  the  debtor ;  and  therefore  the  law  tite  the  lessor  to 
he  land,  as  to  the  place  in  which  it  shall  be  paid :  but  if  the  lessor 
ittjm  tiH  the  end  of  the  year,  then  the-  lessee  ought  at  his  peril  to 
snit  on  the  land  to  pay  it ;  for  the  end  of  the  year  is  the  time  of  the 
layment  prescribed  by  the  law. 

The  assignee  of  the  reversioii  cannot  make  an  effectual  demand  of 
he  cent,  until  be  gives  the  tenant  notice  of  the  assignment;  per 
RqpioN^  C  J.  in  MaUoTffa  case,  5  Ok  114;  see  also  the  cases  in  the 
nai]gin  there  reforred  to;  and  AniCj  p.  406. 


The  tme 
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Itt  some  <te^  the  fifst  act  to  be  donewiillie  upCA  tlie  tenant; 
as  if  a  condition  be,  that  die  leasee  repair,  4aid  tbat  the  lesMr  find 
timber,  the  lessee  ought  to  demand  timber ;  Com,  Dig*  Comdiium  {h 
10) ;  and  it  is  not  sufficient  that  be  demand  timber,  genenlljr,  kit 
he  ought  to  notify  how  much  is  necessary;  lUdL  {L.  11) ;  HMer  v. 
Tayhr^  1  BoU.  Abr.  465,  CkmdMm  {A.)pL2!^  (1  BroMmL^G.  28, 
5.  C.  and  Hob.  12,  S.  C.  but  not  S.  P). 
Tbeiemifor       It  ouly  remains  to  repeat,  generally,  that  any  jMovision  intiwheed 
|bei|Met.  into  the  lease,  and  affecting  the  condition  or  right  of  entry,  rnuit  be 
strictly  pursued  in  every  respect ;  see  the  cases  when  the  entry  n 
given  in  case  there  be  no  sufficient  distress  on  the  prenusei^  in 
the  notes  to  the  11  jinn.  Jr.  c  2jpoei;  and  that,  in  making  the  dfr* 
mand,  nothing  should  be  done  which  could  be  constmed  inia  ii 
attempt  to  practice  a  fraud  upon  the  tenant. 

Where  a  pecuniary  penalty,  or  nomme  poemBj  aa  it  is  called,  li 
imposed  for  non-payment  of  rent,  the  same  strictneaa  pfe¥ai]s  as  to 
the  demand  of  the  rent,  in  <Mda:  to  enforce  the  payment  of  sidt 
pemdtyj  as  is  requisite  in  the  case  of  a  re-entry,  E.  21  Edm.  If> 
6  6,  case  18,  but  the  doctrine  was  not  extended  to  disliiiaiijs,  em 
though  the  clanse  of  distress  were  'if  the  rent  be  in  anear  mi 
demanded'^  MawuFs  ccue^  7  Cb.  28,  and  Stanley  v.  JBeoi^  there  dtedi 
Co.  Lm.  202  a,  and  144  a;  Denma  v.  Boadm,  1  Anden.2&i\  Om- 
ley\.  Kingswelij  Hob.  207,  (F.  Moor.  883,  HtUL  IS,  1  BmonLfiG. 
181,  Noy  24,  JVinchy  Entr.  1032, 1043,  S.  C);  Kmd  v.  Ammery^  OtL 
23;  WeniwortKs  case,  HutL  42;  Lamb  v.  We&t,  HutL  114;  GniUfls 
V.  Thomboroughy  Hob.  82,  (1  BnntmL  ^  Q.  75,  &  C);  Homei  t.  "" 
Sambach,  Hob.  133,  (1  Bround.  ^  G.  179,  HutL  96,  JRadk,  108;  & 
C.);lBolLAbr.^6Oy4>ehCondiikm{Z)plL9,U^l5;imM$.S0mi  ^ 
287  bj  note  (16)  to  Duppa  v.  Mayo.  See  also  Bede  r.  Fofi  6 
Maid.  $-  S.  121. 

Not  only  are  these  requisites  necessary  on  the  part  of  the  landlord^ 
but  the  tenant  may,  on  his  part,  establish  acts  done  wfaidi  wiD 
defeat  the  right  of  entry.  These  are,  1st,  the  performance  of  tk 
condition;  2dly,  an  act  excusing  the non*perfomianoe ;  orSdIy, * 
waiver  of  the  forfeiture  incurred. 
JJnjgjmjja  I.  As  to  the  performance  of  the  condUUm.—^the  general  prindflu 
laid  down  by  Qwiyn,  C.  B.  Com.  Dig.  Cimditioih  (G.  10,  11, 12,  Mi 
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14)  are,  that  a  eonditioa  must  be  performed  with  all  incidents;  2y,5i^ 
strictly;  Init  aaoording  to  the  intent;  it  ought  to  be  performed  bond 
Jide ;  but  it  is  eufficient  if  it  be  performed  in  substance.  It  may  be 
fttthrmed  by  any  person  who  has  an  interest  either  in  the  condition, 
or  in  the  land; — as  the  assignee,— or  the  lessee  after  assignment, — or 
the  executor  or  administrator,  or  the  ordinary,  if  there  be  no  exe- 
cutor or  administrator,-— or  the  guardian  for  an  infant,— or  the  ser- 
vant of  any  of  them  by  their  command ;  or  by  any  stranger  of  his  own 
bead  for  an  ideot  ^  lunatic ;  but  the  act  of  a  stranger  \dll  not  suf- 
fiee  in  other  cases,  unless  accepted  of  by  the  landlord ;  Cam.  Dig^ 
OmOHm  {G.  1.) ;  Bac.  Ahr.  Conditions  (P.  1.) 
.    Hie  oondition  for  payment  of  the  rent  may  be  performed  either 

1st.  By  actual  payment;  and,  as  to  the  time  of  payment, — pay-  Fkymentibe. 
■sent  b^fin'e  the  day  or  days,  when  the  rent  is  reserved  payable,  is  ^^S^*^ 
BOty  it  is  said,  to  be  considered  a  performance  of  the  condition,  and 
the  landlord  may,  notwithstanding,  demand  the  rent  and  enter  for 
condition  broken  at  common  law, — ^<  because  it  is  only  payment  of 
a  sum  in  gross,  and  because  the  rent  reserved  is  to  be  raised  out  of 
^  profits  of  the  land,  and  is  not  due  until  the  profits  are  taken  by- 
the  lessee.'  Lord  Cromwell  v.  Andrews,  1  Cro.  15,  (GouUsb.  116,  S^ 
C)  \9t  Bes.  in  Urn's  case,  10  Co.  127,  (2  Cro.  309,  4  Leon.  247,  si 
C)     [But  see  F.  Bioor.  366,  367,  pL  502,  oomrd,  and  at  the  present 
day,  it  would  seem,  that  the  landlord's  retaining  the  money,  at  the 
time  it  became  due,  would  at  least  be  considered  as  evidence  of  his 
ihen  aooeptii^  it  in  peribrmance  of  the  condition.    And  perhaps  the 
cnrcumstance,  that  the  law  is  otherwise  in  cases  of  bonds  and  mort* 
gages,  where  payment  before  the  day  is  held  to  be  a  good  perfor- 
■Mnee  of  the  condition,  as  including  payment  at  the  day,   might 
now  be  viewed  as  sufficient  to  get  rid  of  the  quaint  notions  of  Sir 
Edward  Cokeys  time;  see  Q>.  LiitL  212  b;  1  BolL  Mr.  840,  Condition 
(£),  4*  478  {31) ;  Com.  Dig.  Condition  (6.  7,)  ].    Next,  payment  on 
the  day,  or  any  of  the  days  when  the  rent  is  reserved  payable;  or  at 
any  time  after,  and  before  and  tq)  to  the  last  instant  of  the  last  day 
when  the  rent  is  made  payable  in  order  to  save  a  forfeiture,  will  b^ 
ajoomj^ete  performance;  Ibid,  and  the  last  point  in  Fox  v.  Wkitchr- 
code,  2  Bulstr.  290,  (1  BolL  68,  389;  2  Cro.  389,  S.  C.)    Lastly, 
payment  after  that  period  is  not  a  performance  of  the  condition,  and 
the  landlord  may,  notwithstanding,  enter  for  the  breach,  or  main* 
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tain  an  gectment  at  oommon  law ;  Dub.  T.  2S  Hm.  VL  57,  am,  7; 
ruled,  Gfree»'«  ca$e,  1  Xeon.  262»  (1  CW».  8,&a)rS  Soft.  8»  ifi> 
e^Jtonctf,  /i/l  9;  bat  aee  /nm^  as  to  the  efiect  of  the  aceeptaiioe. 
Aecofdand        gdly.  By  accord  and  satisfaction;  and  as  to  this,  it  seems  from 
4he  general  doctrine  upon  this  subject,  that,  the  landloiid  may  eoeept 
.a  horse,  &c.  or  other  collateral  thing  in  salisfiiotieB  of  the  rent;  or 
may  settle  an  account  with  the  lessee  and  accept  the  bsdmiee  as  satii* 
iaietion ;  or  may  accept  a  cAose  m  octfofi  in  salis&etjoli;  or  m  aeniri^ 
for  the  amonnt  (as  a  bon4»  statute^  &c.) ;  but  it  is  nob  anffieieut  to 
accept  a  less  sum  in  safis&ction  of  the  whole,  ^beeauaejtiai^pih 
xent  that  a  lesser  summe  of  money  eannot  be  a  salia&ilB&Nl  of  s 
greater ;'  unless  he  gives  an  acquittance  f<Nr  the  whels  nndsr  his 
>seal,  for  <  the  deed  amounteth  to  an  acqnittance  of  tins  whole;*  CSo^ 
'  Lm.  212,  213  a;   Com.  Dig.  ComUkm  (£«.  2,  S,).      As  to  tiMi 
time  of  the  accqatance  of  the  satisfaction  die  roles  )Beem  toi  be  flie 
same  as  in  case  of  paymaiL    If  there  be  payment  waatnflntiimsf 
jIHxrt  only  of  the  rent,  befo»  the  last  instant  for  pqnnesit  in  ecdir 
to  save  a  forfdture,  it  should  seem,  the  hmdlotd  msy  re-entsr  fcr 
non-payment  of  the  reddne;  MoHm's  taaCf  M.  W  Bdm.  2ZF;  H' 
ease  61 ;  per  KMe  J.,  E.  10  Hav.  VII.  23,  24,  coseMf  I  Av.  Ak: 
161  a,  CamUciani  pL  228,  193  a,  QmemanipL  IS;  even  tbo^gb  As 
condition  were  ^  if  the  said  rent  of  20J1  be  in  arrear/  without  sayisgi 
<or  any  parcel  thereof;'  per  curiam  in  HaoergiUr.  Ihre^mlksifr^ 
p.  317. 
Tmdtt.orat.      Sdly.  Ncxt,  is  the  defence  of  a  tmder ;  or;  as  it  is  sometimes  called, 
MiM^M      tout  temps  pristj  that  is,  that  the  tenant  was'o^  aU  times  read^  to  per- 
form the  condition.    And  this  is  considered  equivalent  to  perfor- 
mance, for  by  the  refusal  to  accept  the  tender,  the  de&ult  is  in  tbe 
landlord,  and  the  tenant  has  performed  his  part,  as  near  to  die  con- 
dition as  could  be;  Com.  Digu  CatuUtion  {L.  I.  4.) 

In  cases  where  the  landkird  islKHihd  to  make  a  demand  of  tlie 
rent,  the  tenant,  it  is  said,  may  make  a  tender,' <  to  him  that  is  to 
receive  it,  upon  any  part  of  the  land,  at  any  time  of  tbe  last  day  of 
paymenti'  and  if  he  tefoseth,  'the  condition  is  savcfd  for  thai  tiffle» 
for  by  the  exj^esse  reservation  the  m<mey  is  to  btf  paid  .olv  the  dty 
indefinitely ;  knd'  cenvenient  time  before  tlie  last  instant'  is  ite 
«tttermo6t  time  appointed  by  the  law  to  the  intent  that  then  bstk 
jparties  should  meet  together,  the'  onto  to  demand  ted  reoeive^  ssd 
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tfae  btiiei*  ta  pay  it^  g9  as  the  onashoidd  not'  preimi  the  oflier* 

Bat  if  the  parties  meet  upon  any  part  of  the  land  ^jrtiatsoerer  on 

the-  flame  day,  the  tendisF  ihall  save  the  oondition  for  ever  for  that 

fim»Y  Ch.  liefiL  202,  a.    Asto  this  wearetoMoblteet  that  the  ra- 

flier?atidn  f^  Ike  nsitf  may  be  either  on  a  particolarday ;  or  else^  on  a 

pirdcQlar  day  or  within  a  certain  time  after;  and  further,  that  ftbo 

iWervation'V  like  oomMtUm  mky  be  tidier,  that  the  landlord  may  r»- 

^er  if  thef  rent  ba  not  paid  abcordi^g  to  tto  imm  va^on ;  or,  thatlv 

nay  re^^nter,  if  the  rent  be  in  arrear  for  any  fioi^  prcoi  time 

afler«    And  in  this  view,  a  Xeadier,  made  to  Ifte  tait^  ai 

t#iNy.  ftatej  rither  upon  or  out  of  the  land,  and  at  any. time  an  the 

'day  ordays  of  payment  when  the  rent  beeomes  due,  or  on  the  last  day 

for  payment  to  be  made  in  order  to  save  a  forfeiture,  or  on  any  of 

tke  intermediate  days,  is  good;  Cropp  v.  Hambkdont  1  Cra.  48,  (2 

Learn.  ISO,  F.  Moor:  920,  Godk  38,  &  C);  Haryr.  Qk  LUtL  202,  a, 

mie{S);  Mr.  Hargrtrntj  indeed,   goes  ferther  and  lays  it  down, 

i^parently  on  the  authority  of  a  case  before  Mmtague^C.  J.,  M.  9, 

S /^^  Jir.  cited  m  Clm'$  case,  10  Oe^  129  a,  that,  if  the  reserva. 

tion '  of  the  rent  be  '  on  a  particular  day,  «Jr  within  a  certain  tim0 

(as  a  month)  after,'  (witliout  any  clause  deferring  therC'Hmtry  to  a 

^forther  given  time,)  in  such  case  <  it  is  sufficient  if  the  lessee  oftleneEr 

on  the  Jbnd  iky  at  payment  at  Ae  proper  place ;  and  if  the  lessor 

doee  nbl  attend   there   to    receive   the    rent,     the  condition   is 

caved/  But  the  anthority  does  not  seem  to  warmnt  the  position ;  Ist, 

H  appears  to  have  been  a  mere  question  asked  of  the  court  by 

Pridumae  Seijt ;  2fly,  it  is  only  said,  as  to  the  question  whether  the 

lessor  nught  enter  upon  a  demand  made  at  the  last  instant  of  the 

montiby  that  ^U  seemed,  not;'  Sdly,  the  ease  is  put  that  the  lessee 

<<  teniered  the  rent  at  the  last  instant  of  the  feast  of  Easier^  (the 

first  day  of  payment)  and  if  it  was  a  tender  to  the  person  of  tfae 

lessor,  the  case  does  not  go  beyond  wbat  was  Before  established; 

4thly,  it  is  smd  tber^  that,  <<  when  the  reservation  is  at  a  certain 

feast  and  a  condition  is  added  *  that  if  it  be  behind  by  the  space  of 

a  month  after  the  feast  that  then  the  lessor  shaU  re-enter,'  there  the 

lessee  for  the  salvation  of  his  lease  cannot  tender  it  at  the  last  in- 

atant  of  the  feast  day,  because  he  has  not  such  liberty  and  Section 

sw  itt  the  other  case^'^  and  tfiis  position  is  at  variance  with  the  odier 
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anthoiities  which  all  agree  that  such  tender  to  the  bmAofd  will  pre- 
vent the  forfeitare. 
wbedierat.       Even  in  those  cases  where  an  actual  demand  of  the  rent  dae  to 
SddUce^*'  the  landlord  is  dispensed  with,  still  a  defence  is  open  to  the  teoaot 
SSl^ldTdit  which  would  make  it,  in  general,  requisite  for  the  landlord  to  haie 
^^'  some  one  attending  on  his  part  at  the  proper  time  and  plaee;  for  it 
seems  that,  in  these  cases  too,  it  will  he  snflSeient  for  the  tensat 
to  show  that  he  was  ready  with  the  money  at  the  precise  tinie 
and  place  to  peilbrm  the  condition.    Tins  seemiB  to  have  been  tlie 
opinion  of  the  judges  in  several  of  the  ancient  authorities  befiDn 
referred  to;  see  also  3  Bro.  Abr.  257,  258,  Tender  pIL  11»  20,  82, 
23;  Ii».  ilM.  17  Edw.  lU.  4S  by  cate  2;  T.  22  Henr.  VI.  57,  d8> 
case  7 ;  1  Bro.  Abr.  153  ft,  Ckmdiekma^  pL  60;  JFkrser  v.  Prowdy  8 
Cro.  423;  Com.  Dig.  Condition  {L.  5»).  .  There  is  a  didim  t/b  tlie 
contrary  in  Crouche  v.  Faatoffe,  T.  Raym.  418;  but  Chief  Bsioa 
Gilbert  (on  Bents  80i,  81,)  seems  to  have  tiiooght  this  an  sfaibUs 
defence,  for  he  8ay%  '  he  (the  tenant)  has  put  himself  under  Ik 
necessity  of  making  an  actual  proof  that  he  was  readif  toimder csst 
pay  the  rent*    So  it  is  said  in  Bac.  Abr.  Conditions  (O)  9,  psangh 
5,  6,  marg.  even  in  these  cases,  <  it  would  be  better  for  the  lessor  ts 
demand  the  rent,'  [a  demand  cannot  be  necessary,]  *  as,  if  no  piass 
is  fixed  for  the  payment  of  the  rent,  the  payment  should  be  on  Ae 
land,  and  a  tenant  nuxy  be  prepared  to  prove  he  was  on  the  landy  As  ie^ 
the  rent  became cfve,  ready  to  pay*    So  in  the  king's  case,  in iisfil 
V.  Throckmorton^  4  Leon.  143  ^  vb.  supr.  it  was  said  by  Mgwpff^ 
C.  B.  ^  if  the  rent  of  the  king  be  to  be  paid  at  the  Exehequery  if  tin 
king's  fermor  be  there,  and  tender  the  rent  at  due  time  and  none  be 
there  to  receive  it,  he  hath  saved  his  lease,  for  he  hath  done  his  possiUs 
endeavor;  although  the  words  in  the  lease  be  <  behinde  and  Oopaid,' 
yet   *  not  tendred'  shall  be  understood,  as  in  the  common  case  cf 
mortgages  and  obligations.'    Thb  difficulty  also,  it  should  seenii 
might  be  obviated  by  the  special  provision  of  the  partisa. 
Time  of  ten.       A  tender  before  the  rent  becomes  due^  or  a  being  ready  at  tlie 
place,  &c.  before  the  last  moment,  &c.  is  altogether  unavailiag; 
Lord  CromweU  v.  Andrews^  1  Cro.  15,  (GouldA.  116,  &  C.)i  Qssh 
case,  12  Co.  127, /2  Cro.  309,  4  Leon.  247,  S.  aj;  Howl^  v.  Simp- 
son^  1  Cro.  14;  Allen  v.  Andrews,  1  Cro.  73.    A  tender,  i^krikekat 
day  for  payment  in  order  to  save  the  forfeiture,  is  equally  insufr 
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dent.  It  18  alflo.  said  that  a  tender  made  elsewhere^  t.  e.  not  hi  the 
{dace  where  the  condition  is  to  be  performed,  is  bad;  lAUL  $•  343 ; 
1  BolL  Abr.  445,  446,  OmdiHon  (X)  pL  3,  6;  but  see  Perk.  Ckmv. 
{•  836;  and  aooeptance  at  any  place  will  suffice;  Litil.  §•  343 ;  F. 
Mmt.  860,  367,  pL  502. 
A  tender  in  ease  of  a  condition  to  defeat  an  estate  is  of  more  Avaiidimiter 
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Ibree  than  in  the  instances  of  an  action,  or  distress;  for  here  a  mS^'^' 
'vaKd  legal  tender  being  once  made,  and  refused,  the  lessee  is  dis- 
diargsd  firom  ever  making  another  tender  for  the  purpoee  of  saving 
the  same  forfeiture;  UM.  $.  338;  Ci>.  UM.  209. 


The  statnte  now  before  ns  has  made  some  alteration  in  the  law  Efltetorthc 
in  the  above  respect ;  but  it  only  applies  to  the  tenants  of  the  crown; 
it  provides  that  where  they  hold  subject  to  any  rent-service,  or  other 
dnty,  reserved  payable  under  a  condition  or  limitation  of  re-entry  or 
ceaser,  and  therein  make  default,  yet  if  afterwards,  and  before  ad- 
vanti^  taken  of  the  forfeiture  and  process  issued  touching  the  same, 
such  rent,  service,  or  other  duty  shall  be  ansioeredj  paid^  or  done  to 
his  majesty,  &c.,  no  advantage  shall  be  taken,  by  reason  of  the  fcnr- 
ftitore,  dther  by  the  crown,  or  any  claiming  thereunder. 

This  act  was  more  requisite  in  the  case  of  the  crown,  than  of  a 
aahjecty  being  landlord,  for  the  king's  inquest  of  office  might  be 
taken  at  any  time  after  the  forfeiture,  whereas  the  demand,  in  gene- 
ral required  from  the  subject, .  was  to  be  made  instanier.  Another 
neaaon  for  it  was,  that  the  king,  by  reason  of  his  prerogative,  could 
grant  over  his  condition,  or  right  of  entry  to  another,  1  Bro.  Abr. 
156  Ih  ComUcumSf  pL  125;  275  a,  Entre  Congeabk^  pL  88;  Com. 
Dig.  Granif  (G.  1.) :  (though  see  2  Bro.  Abr.  132  a,  PaiaUe^  pL 
98;  8  Leon.  198,  case  250;  Com.  Dig.  Assignment {D.)i  conird: 
where  it  is  said  that  the  king  cannot  grant  a  chose  in  action  real,  as  a 
li^t  of  action  or  entry  to  lands,)  but  in  the  case  of  the  subject, 
according  to  the  better  opinion.  Ante,  p.  399,  the  right  of  entry  was 
not  transferrible. 

It  seems  too,  that  this  act  has  made  an  alteration  in  the  common 
law  as  to  conditions  to  avoid  the  estate ;  for  as  we  have  seen,  in  such 
a  case,  the  lease  was  void  upon  non-payment,  without  office  found ; 
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but  by  this  sitatttte  the  leases  haTe  eontbuaiiceiuitil  advantage  takjen 
of  the  forfeiture;  Marke  v.  Jdhnmm,  T.  Eojpn.  137,  (1  KA.  ^ 
919,  S.  C.) 

See  also  the  33  He$u  VUI.  Ir.  mm.  2,  c  6,  f-2,  by  wfakh  it  k 
provided,  that  if  the  lessees,  &c.  of  the  religioaB  bouses  tbenibjr  sop- 
pressed,  should  tender  or  pay  tbm  rents  at  the  receipt  cif  tbe 'Ex- 
chequer, or  to  the  viee^  treasurer,  on  the  day  of  tlie  re-entiy,  eoo^ 
prised  in  their  indentures,  or,  if  not  then  open,  intfain  four  days  next 
after  the  beginning  of  the  next  term,  or  to  the  kiAg'^B  appc^ntee  or 
grantee,  no  benefit  of  re-entry  should  be  giv«i. 


IL  0/  Adts  which  ex&m  th6  Nan^Kijbrnumce  qfOe  Qmdiiimi  of 
Bekase,  DispeMsatian^  andjUcenoe. 


CandMam 
difcfaaigedj 


VHienthey 
beoomein- 
poMiMc; 


Or  imlawftil. 


'Whcnextin. 
fuMicd  or 
•mpended; 


"Whcnbt 
cvlotkm  by 
title  iwnu 
nouoti 


What  has  been  above  stated  relates  to  the  perfifmumce  of  the  eon- 
dition  by  the  tenant;  but  he  may  also  show  that  the  non-perfor- 
mance of  (lie  condition  is  excused;  and  this  may  be  in  Yarious  ways. 
The  performance  may  become  imposaible,  and  then  the  condition  ii 
discharged  for  ever;  Ck>.  LUO.  206  a;  SA^j9.  TouchsL  157.  If  it 
consist  of  two  parts,  one  of  which  was  impossible  at  the  time  of 
making  the  condition,  Wigley  v.  Elachwaly  1  Cro.  780,  or  beeomei 
so  afterwards,  Shepp.  TouchsL  148,  the  other  part  ought  still  to  k 
performed ;  unless  the  lessee  have  his  qpOon  to  perform  but  one  of 
the  two  things :  Presi.  Shepp.  TouchsL  148.  So  if  the  matter  k 
lawful  in  its  inception,  but  afterwards  an  act  passes  whereby  it  k- 
comes  unlawful,  the  condition  is  repealed,  1  Dtfer^  27,  pL  178 ;  1 
Salk.  198,  199.  So  the  condition  may  be  extinct  or  suspended  hj 
the  union  of  rights,  as  by  the  intermarriage  of  the  parties,  &c*  SkifP* 
Touchst.  157,  159.  So  if  lands  are  let  to  a  man  and  a  feme-sole^ 
and  afterwards  the  lessor  intermiurries  with  the  feme ;  per  Meadf  ^ 
fjcon.  28.  See  also  the  cases  before  put,  where  a  condition  may  k 
extingiushed  or  suspended  by  an  assignment,  either  of  the  whole, 
Jnte,  pp.  370,  376,  379,  380,  386—388,  or  in  part,  pp.  382--38S. 

An  eviction  of  the  whole  of  the  land,  by  one  having  a  vdid  titk 
paramount  to  the  lease,  will  excuse  fareaclies  of  condition  aubsequeiit  ^ 


be «Tlcfiaii9' per  cwriamm  Skelbwyiv,  Scoiq/ord^  Yeh,  23:  {JeakUy. 

LbmBf  Bed.  64^  $embfp  cpiflrdi;  l^ut  Bee)  Jcim  v.  Symon^S  Croi  415 1 

I  Bae.  Mt.  496,  CiMtMbft#  (Q«)  3 ;  2>aMw  v.  Unoty  1  ik  JZaj^ 

nr;  Jardm  vi  TVc^etb,  C.  T.  Hardxo.  V\%\  Sel^  N.  P.  (1th  Edit) 

HIj  600,-1199,  1404.    Saif  tlie  chief  landlord  e\ict8  for  Dpn-pay- 

nint  of  rait,,&c:  Janes  r.  (hMerty '  VenC  {r  S.  605.  ^  And  altbough 

IB  eviction'  of  piurt  only,  by  title  ^aramoiinty  will  occaaion  an  ap^ 

foit^kmneall^  aid -not  Bafiottinginshment  of  the  rent,  Wolkai'B  ctue^ 

I  Cx  22,  and,  it  thoiddaiaem,  :the-eQhretianta;.air0  not  apportionablB 

■gamit^^  leasee, '  see  SteoeiuQft  V.  Zoai&af^  2  £00^  575:  yet  the 

entire  eonditibn-  shall  not  he  destroyed  iif  the  aeverance  he  hy  evic* 

tm,  or  act'  of  fatw:  otfaerwiae  hy  ibe iuct  of  the  party;  per  curiam 

m  Wm^e  dtmilS  Dper,  809 a;  1  Bolt*  Abr.  473»  Qmditim  {K.)  pL 

1;  per  JeqfiieSf  4^  IjemL  .2SL    The  tsdle  of  the  leeaor  reeovers  the 

thirid  rpart  of  the  land  dteiaed  for>her  dotrer*  that  third  part  ia  dia^ 

shaigadi  df  theteafitioii'diiriog  the  estate  ia  dower,rbut  the  reudoe 

teaidjtaci  t<i  the  coiidilbn  ;  pet.  Memetm,  Hid. 

.  So  atptii  cHr*  parfiiil^  option  bgr.  the  landlord  himself,  illegally  whnbsrtbe 

Biileidng  and  keldping^.  the^teI^llt  out  of  ppeseooion  will  suspend  the  Z^oml 

Mmditicfti)  aMMM^*  a  fltee'tr^pasa  will  not  have  that  effect ;  Jt£  35 

aeni'FL-l  FitiskiAbr^  119,120,  Barwe^pL  102;  CarreU v.  Bead, 

QtttjeS,  (RjMbor.¥i2,l  Cro. 374,  Godb.  69, 1  BoU.  Mr.  453,  454, 

Oomditim'^.ypU.  %  %<&  C)  \Ok  LiUL  148  6;  2  fVms.  Sound.  204, 

note  {2).-   A  ie^^entrjr^intb  jiart  will,  in  certain  cases,  occasion  an 

ipiMM^oidnevt  hf  .the  rent,  Ja  where  the  landlord  enters,  for  waste, 

fdrfattUni}  by  epfaialbeondition  for  entry  into  part,  under  a  snrrender 

0r  iMDFt,  fto.  WMif^k  iaee,  8  Co.  22;  Co.  lAM.  148  a.    It  i«  now 

iwidbd^Uball  anp  eatryj-^  by  Tirtne  of  aft  underlease  of  part,   will 

noi  iMpeiMl'  eithet'the  whole  or  part  of  thet>riginal  rent,  Hodgkins 

ir.  iito&Kifi,i  1'  VeMv^^i  (Bredn.  K.  B.  404,  418,  417,  2  Lev.  143, 

Ptflaf.l4\,9  KM^M0^  518,  541,  557,  5.  C.) ;  but  it  has  been  held 

thai; -the  eehdiddnia  thereby  snsj^nded,  for  otherwise  the  breach  of 

it  weuM'  deftat' tbe  leHMff^B ^tate  contrary  to  his  intention;  iftidL 

eaaiyBd^ljfnifeeakej'  ani  Brifftdnumy.^  Somer/ord,  4  Co.  52,  (4  Leon. 

110,  Gouldsb.  89,  93,  Jenk.  254,  Ow.  41,  3  Leon.  221,  S.  CC);  yet 

'm  Bawlfn^eeaeef  where  tiiesubdemise  ^^as  for  a  future  term,  withr 

tmt^  altormnpU,  the  acceptance'  of  such  futive  interest  was  held  not 

to  boa  auq^eBuetref  thecbndition.    As  attornment  is  now  unneces* 
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sary  {Ante  p.  IS),  the  restilt,  it  shoold  seem,  woqU  be  diffiBrait 
In  AscouffVs  case,  9  Co.  135  a,  it  is  sidd,  that  «<by  the  ad  i/ik 
party,  be  it  rightful  or  wrongful,  the  whole  eeigniory,  &c»  is  8ii»- 
pended;  and  therefore,  if  the  lord  w  leesor  disseisee  or  ousts  the 
tenant  or  lessee  of  any  part,  the  whole  is  suspended;-— the  law 
is  the  same  if  the  lord  takes  a  lease  of  any  part  of  the  tenancy,  the 
whole  seigniory  is  suspended."    For  this  SS  Hen.  VIIL  1  Bn.  Abr. 
823  b.  Extinguishment,  /»/•  48,  is  cited.    The  latter  doctrine  indeed, 
is  denied  in  Hodffkins  v.  Bobean;  but  though  it  is  dear  that  dw 
seigniory  or  reTersicm  is  unaflRsoted,  it  seems  that  the  eondUkm  u 
suspended.    Thus  it  is  laid  down,  33  Hen.  VUI.  1  Bra.  Mr.  S2S 
ft,  ExtinffuMment,  pL  49,  that  if  a  man  gire  land  in  tail,  m  lease  it 
for  life,  or  for  years,  rendering  rent,  with  a  condition  for  defimh  of 
payment  to  re-enter,  there  if  he  [the  donee  or  lessee]  lease  part  of 
the  land  to  the  donor  or  lessor,  <Hr  if  the  donor  or  lessor  enter  into 
part  of  the  land,  the  condition  is  suspended  in  the  whole,  tot  a  eeo- 
dition  cannot  be  apportioned  nor  divided.    And  see  1  Bra.  Mr.  44 
A,  AppcToanmaA,  pL  12;  IbUL  159  a,  Candickms^  pL  167;  S3  An. 
Vni.  Ibid.  160a, pi.  193;  Ibid.  161  b,  pL  249.    The  reason  of  tbe 
position  in  Aecaugh'e  case  would  apply  to  the  acceptance  of  a  ear- 
render  of  part  of  the  land,  and,  as  that  is  the  Toluntary  act  of  the 
landlord,  the  whole  condition  is  thereby  extinguished ;  per  Jdtifriet, 
4  Leon.  28 ;  so  where  the  lessor  with  the  consent  of  the  lessee  boflt 
a  new  bam  upon  part  of  the  land,  and  the  lessee  took  a  new  lesee  of 
the  bam ;  the  condition  was  suspended,  for  it  could  not  be  Appor- 
tioned, and  the  old  lease  was,  in  effect,  surrendered  as  to  that  pert; 
Ctdcoe  V.  Sharp,  Noy,  126 ;  but,  j^  Manwood,  4  Leon.  2&^peraaim 
F.  Moor.  98,  this  cannot  be  applied  to  the  case  where  the  landbrd 
has  entered  into  part,  for  waste,  forfeiture,  or  by  special  eonditioo 
for  entry  into  part ;  for  that  would  be,  in  a  measure,  to  pve  the 
tenant  an  advantage  from  his  own  wrong.   A  wrongful  eviction  by  • 
stranger,  Humphry  v.  Damion,  2  Cro.  300,  (1  BuUr.  181,  S.  C),or 
an  assignment  of  part  by  the  lessee,  Hawkesworth  v.  Dariee,  GA 
336,  {Bendl.  126,  S.  C.)  will  not  suspend  or  extinguish  the  oob- 
dition. 
When  trail       The  tenant  may  also  excuse  the  non-performance  of  the  conditioa 
■>tioD.         by  showing,  that  the  landlord  has  dispensed  VTitk  the  perfirmsBS». 
cwtiTiMifaw,  This  may  be  shown  by  a  confirmation  of  the  estate  witkmt  eoo£' 
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iSon  Shtpp.  Touchst.  159 ;  ^  it  A.  leases  lahds  for  years  upon  con- 
dition, and  afterwards  confirms  the  estate  of  the  tenant,  in  part,  for 
life ;  per  Harper^  4  Leoa.  29,  30;  so  it  may  be  by  a  rduuie  of  the  ««>««• 
con£tion.  Hid.  and  Cbiti.  Dig.  Qmdiiionj  {Q.);  and  sinee,  aecordiifg 
to  the  11th  maxim,  conditions  are  entire,  it  is  said  to  follow,  that  Rekuoor 
if  the  landlord  discharges  the  tenant  of  part,  the  whole  con  JBtion  is 
destroyed;  and  if  it  be  released  to  the  tenant  of  the  particolar 
estate  only,  yet  the  whole  ^nditiou  is  gone,  and  the  tenant  in  re- 
mainder shall  have  the  advantage  of  it ;  IbiA  Two  joint  tenants 
malre  a  lease  upon  condition ;  one  releases  the  condition;  it  is  thereby 
barred ;  per  Jdaunson^  4  Leoiu  29.  In  those  cases  there  is  an  inten- 
tion expressed  or  presumed  to  discharge  the  condition.'  But  there  i& 
another  dass  of  eases  in  which  no  such  intention  appears,  and  yet  it 
has  been  held  that  the  same  consequences  follow. 

In  these  eases  there  is  a  dispensation,  not  of  the  condition  itself,  liceocc. 
but  of  ^  breach  of  the  condition.     If  the  dispensation  be  made  pre^- 
vioudy  to  the  act  which  would  otherwise  be  a  breach  of  the  condi- 
tion, it  is  called  a  licence : — where  it  takes  place  subseiqnently  to  the 
breach,  it  is  called  a  wcdoer. 

The  question  of  licence  usually  arises  on  the  condition  against 
alienation,  which  it  therefore  becomes  proper  particularly  to  con- 
aider. 

If  a  lease  be  made  to  a  man  and  kis  assigns^  provided  that  he  shall 
mM  assign,  this  proviso,  being  repugnant  to  the  premises,  is  void, 
aecording  to  the  3d  maxim,  Anie^  818,  319;  but  it  is  otherwise,  if 
the  wK»d  OMignshe  onutted, pet  Hobariy  C.  J^  Stukeleg  v.  Buder^  Hob. 
170,  {F.  Moor.  881,  S.  C.) ;  so  it  would  be  good,  although  the  word 
asrigne  renuuned,  in  case  the  proviso  was  that  he  should  not  assign 
wiihoid  tiie  kssor^s  assent  or  licence.  In  such  a  case  it  is  considered 
that  if  a  licence  be  once  given,  the  condition  is  gone  for  ever. 

Thus  where  a  lease  was  made  for  years,  proviso  that  the  lessee,  or  a  iicmceto 

Attittn  in  A 

his  assigns,  should  not  alien  the  premises  to  any  person  or  persons,  <^<'^^;|['(^ 
without  tiie  special  licence  of  the  lessors :  and  afterwards,  the  lessors,  ^*„*;5*jJ2. 
by  thdr  deed,  licenced  the  lessee  to  alien  or  demise  the  land,  or  any 
part  of  it,  to  any  person  or  persons  quibuscumque :  and  the  lessee 
afterwards  assigned,  and  one  deriving  under  that  assignee  assigned 
over  without  licence,  it  was  held  that  the  lessors  had  not  thereupon 
any  right  to  re-enter;  Dumpor^s  case,  4  Co.  119,  (1  Cro.  815,  Co. 

3  I 
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jSnlr.  684,  pL  488,  ^  CI)  It  might  well  have  been  aignedi^OB  tlie 
terms:  of  this  liceoce,  that  it  was  an  express  dispensation  witii  dM 
ooaditiony  ^ipittisif  of  an  alienation  to  any  person  whalevi^^  and, 
consequently,  setting  i;he  whole  matter  at  laxge :  but  the  dednon. 
did  not  proceed  upon  that  ground.  It  was  held  that  the  alienation 
by  licence  had  determined  the  condition,  for  the  loBsors  could  not 
dispense  with  an  alienation  for  one  time,  and  that;  the  same  estate 
diould  rem^  >!ihj^t  to  the  proviso  aft^n  And  althopgh:  the  pro- 
viso was  that  th^  lessee  or  his  cemgns  should  luj^  aUei^  lyet  wlien  the 
lessors  licenced  the  lessee  to  alien,  they  should  never  defeat,  by  £oroe 
of  the  proviso,  the  term  which  was  eAaobdely  aliened  by 'their  licence, 
inasmuch  as  the  assignee  had  the  same  term  which  was  assigned  by 
their  assent;  so,.. if  the  ieasors  diqnmse  with  one  alienation,  thqr 
thereby  dispense  wit)^  all  aUeaations  after ;.  for,  inasmuch  as  by  force 
of  the  lesjB^r's  Itc^n^,  and  of  the  Iqssce'v  g^gqment,  t^eesta^  and 
interest  of  the  luafignejo.  was.  q/bsolulej  it  was  i^t  possiible  that  his 
ass^ee^  :who.ha4  b^^  estate  fmdi^teres^  should  be  sulg^  to  tbe 
first  conditioii;.and  ^..the.^spenntiu^p.of  pne  alienMioa.  was  the 
dispensation  of  all  others,  so  it  was  as-  to ,  the  persons,  for  if  the 
lessors  dispensed  with  we,,  all  the  oth^:^  wefe  ^t  liborj^.  Such  was 
the  reasonii^.. 

Upon  this  case  it  has  been  well  remarked,  that — <<  The  doctrine, 
that  a  licence  to  assign  is  a  dispensation  with  the  condition,  appears 
to  be  of  a  very  questiopabl^  nature,  or  rather,  perihape^  obyiously  an 
erroneous  one.    Tbe  language  of  such  a  condition  usually  is,  that  if 
the  lessee,  his  executors,  admioistrators  or  assigns,  (by  '  assigns'  is 
to  be  understood  assignees  with  licence),  shall  assign  witliout  the 
licence  of  the  lessor,  or  shall  not  pay  the  rent  and  perform  the  cove- 
nants, that  the  lessor  shall  have  power  to  re-enter.     Now,  giving  a 
licence  to  assign  is  not  releasing  or  dispensing  with  that  part  of  tbe 
condition  which  requires  the  licence,  but  quite  Uio  reverse ;  for  tbe 
^ving  of  the  licence  shows  that  there  was  no  intentii^  to  di«pen»? 
with  any  part  of  .tlie  condition,  but  rather,  to  maintain  it.    It  ap- 
pears therefore,  that  the  giving  a  licence  (which  is  agreeabk.U)  the 
condition)  can  be  no  dispensation  with  the  condition, .  nor  can  it 
authorize  the  assignee  to  make  an  assignment  without  a  iurthar 
licence;''  AtheHetfs^  Shepp.  TouchsL  126  note  (e). 
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Whisre  the  RrgumeDt,  upon  whioh  a'deeisioD  tefMft&d,  k  00  eom-  ff^ff^^ 
pletety  repugnant  to  th^  eolnmoii  sense  of 'matakind,  tt  is  6f  some  ^11^^'^^ 
importance  to  investigate  the  aathority  npoli  wbteh  it  'fests.    Three 
caaes  only  appear  to  have  previously  occurred  Upon'  the  auljeet 
One  was  the  case  in  3  DyeTf  884  k,  pL  Ifij  where  the  ^iodditidn  waa 
that'  the  lessee  should  not  aKen  the  premises^  dr  any  part  6f  them^ 
without  the  assent  of  the  lessor,  and  he  aliened  psu^t  with'  his  Assent, 
and  afterwards  the  residue  without  hie  assent ;  akid  if  was  held  that 
the  lessor  ndght  re-enter  mto  the  residue,  notwitibstandit^  hia  licence 
to  alien  part;  which  Popham^  C.  J.,  in  Dumpor^s  aUe^  iiaid  waa  not 
law,  for  that  the  condition  could  not  be  dividisd  or  apportioned  by 
the  act  of  the  parties;  and  if  he  should  enter  for  the  condition,  he 
ahould  enter  upon  the  entire  aa  it  was  limited;  and  if  he  should 
enter  upon  the  entire,  he  should  destroy  tliat  which  he  had  Ucenoed 
to  be  aliened,  which  he  cannot  do.    And  according  to thiareasoning  oraHoaw 
wiis-  the  deieision  in  Leeds  v.  CtomptoHf  also  cited  ill  Dumpar^s  eaae,  venikMett: 
atid  reported 'in  4  Leon.  58,  GcA.  08,  Noy^  82^  there,  it  appears,  a 
lease  for  years  was  made  to  A.  B.  and  C,  upon  oonditinn  that  they 
nor  any  of  them  should  alien  the  said  term,  nor  any  part  of  the 
same  without  the  leave  of  the  lessor  or  his  heirs ;  the  heir  of  the 
lessor  gave  licence,  without  deed,  that ^^.  B.  or  C.  might  alien;  the 
intention,  it  was  considered,  according  i6  Leofiardy  was,  that  one 
ahould  alien,  and  not  all  of  them ;  accor£ng  to  GodboU,  it  was  held,, 
they  thereby  had  several  authorities  to  alien ;  one,  therefore,  having 
aliened,  his  alienation  was  held  good;  afterwards  the  other  two 
aliened  without  licence ;  and  it  was  held  that  the  hmdlord  waa  not 
entitled  to  enter,  for  the  condition,  being  determined  as  to  one  per^ 
aon  (by  the  licence),  was  determined  in  all.     Dumpm's  case  waa 
decided  in  the  King's  Bench,  but  in  a  previous  case  in  the  Common 
Pleas,  Thomhil  v.  Kutg^  1  Cro.  757,  (Ante,  332),  which  waa  not  men« 
tjoned  in  Dumpw's  case,  it  was  expressly  said,  that  ^^  although  there 
was  once  an  alienation  by  licence,  yet  that  assignee  cannot  assign 
without  licence." 

But  whatever  dissatisfaction  may  be  felt  with  the  principle  of  oraSeean 

...  •  to«iilfnto« 

Dumpof's  ccLsey  or  however  the  decision  in  it,  or  m  Leeds  v.  Cromp^  gymayj- 
Aw,  might  be  rested  on  distinct  grounds,  the  general  doctrine  there 
laid  down  has  so  long  been  acted  upon,  and  has  lately  received  a 
confirmation  so  direct,  that  it  seems  new  to  rest  above  all  impeach* 
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.mont  In  BrummeU  v.  Maq>hergony  14  Fes,  jun.  IT5,  Lord  EUm 
says,  ^'  Though  Dumpcffs  case  always  struck  me  as  extraordiiMayf 
it  is  the  law  of  the  land  at  this  day.  When  a  man  demisea  to  ^.  his 
executors,  administrators  or  assigns,  with  an  agreement,  that,  if  he, 
his  executors,  administrators  or  assigns^  ass%n  without  licence,  the 
lessor  shall  be  at  liberty  to  re-enter,  it  would  have  been  perfisetly 
reasonable,  originally,  to  say,  a  licence  granted  was  not  a  diqiensa- 
tion  with  the  condition ;  the  assignee  being,  by  the  very  terms  of 
the  original  contract,  restrained  as  much  as  the  original  leasee;  and 
the  answer  that  has  been  given,  in  support  of  the  distinction  coDr 
tended  for  in  this  case,  is  not  satisfactory ;  for  although  the  licence 
may  be  to  assign  generally,  qmbuscumquej  yet,  when  the  clmioe  i» 
determined,  the  individual  selected  becomes  the  assign;  and  the 
original  lease  imposes  the  prohibition  upon  the  assign,  as  well  as 
upon  the  original  lessee.*'  In  the  case  of  BrummeU  v.  JtlaqpAenoai 
the  proviso  of  re-entry  was,  if  the  lessee,  his  executors,  adminis- 
trators  or  asugns  should  assign,'  &c.  without  the  licence  and  con- 
sent of  the  lessor,  his  heirs  or  assigns,  for  that  purpose  first  had  and 
obtidned  in  writing  under  his  or  their  hand  or  hands:  the  lesne 
assigned  with  the  consent  of  the  lessor,  by  indorsement,  permittiiig 
him  to  assign  to  B. :  and  it  was  held  that  this  assignee  had  the  power 
of  assigning  without  licence. 
Ptitthcii.  The  proviso,  in  general,  points  out  a  particular  form  of  lioraoe^ 

mir«t fe^o     ^  *  licence  in  writing,*  or,  *  under  liand  and  seal,'  or,  *  by  deed  at- 
tliTl^diuSn.  tested  by  two  credible  witnesses,*  &c.      In  BeUamy'H  cowf,  as  re- 
ported in  6  Co.  38,  the  condition  was,  not  to  assign  without  licence 
by  deed  of  the  lessor,  and  it  is  said,  ^^  of  necessity  the  licence  ought 
to  be  by  deed :"  in  the  same  case,  as  reported  in  2  Cro.  102,  the  con- 
dition is  said  to  have  been,  not  to  alien  without  licence  in  writmg  from 
the  lessor,  and  it  is  said,  ^^  the  licence  of  its  nature  cannot  be  with- 
out writing.*'     It  is  clear,  that  the  licence  was  according  to  the  con- 
A  licence  br    ditiou,  and  it  was  held,  that  although  it  had  been  given  by  the  Ics- 
i-v"<iaRain«t  sor,  and  the  lessee  did  not  alien  until  after  a  grant  of  the  reversioD, 
yet  the  licence  was  good  against  the  grantee.     The  same  point  is 
noticed  in  Co,  Littl.  52  b.     It  had,  however,  been  held  otherwise  in 
the  case  of  the  crown,  and  a  licence  to  alien,  by  one  king,  was  con- 
sidered of  no  force  against  his  successor ;  E.  2  Edw,  IILy  2  FUzk 
Mr.  93  a,  Office  del  Court,  j^.  29;  T.  3  Edw.  lU.  29,  oue  35;  2 
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Bro.  Abr.  Prerogative,  pL  106 ;  Pbnod.  457.  If  the  lioence  be  not  g,*S»gJ~- 
pursuant  to  the  terms  of  the  condition,  it  should  seem  that  it  is  not  tSStkHi?^ 
a  dispensation.  Thus,  in  Boe  d.  Gregaon  v.  Harrisonj  2  Durttf.  ^  E, 
425y  the  proviso  was,  ^  not  to  set,  let  or  assign  over  the  premises, 
or  any  part  thereof,  without  the  licence  and  consent  of  the  lessor, 
&c.  for  that  purpose  first  had  and  obtained  in  writing:**  the  lessor  gave 
liberty  iff  parol  to  the  lessee  to  let  the  stable,  part  of  the  premises 
demised;  afterwards  the  tenant  made  an  underlease  of  the  whole; 
and  this  was  held  to  be  a  forfeiture :  Askursi,  J.  said,  <<  This  is  not 
such  a  licence  to  alien  as  falls  within  the  terms  of  the  proviso ;  the 
express  words  are,  '  licence  or  ccmsent  in  uniting ^  whereas  this  was 
only  a  licence  by  petrol :  therefore,  this  was  not  a  legal  licence  ac- 
cording to  the  terms  of  Uie  covenant :"  and  Bullery  J.  said,  '<  This 
case  does  not  come  within  the  authorities  which  have  been  cited, 
because  here  was  no  l^al  consent  to  let  any  part  of  the  premises. 
Bendes,  the  lessor  does  not  recover  in  this  case  for  the  forfeiture  in 
letting  the  stable,  but  for  a  subsequent  forfeiture  in  letting  the 
whole.''  See  also  Mocker  v.  TTie  Foundling  HotpHal^  1  Ves.  ^  B. 
I9I9  and  «i0*a  (a). 

(a)  Mr.  Aih^rleiff  in  hit  edition  of  Skepp*  Tumc&ff*  126,  note  (e),  hat  referred  to  a 
mode  by  which  the  inconvenience  of  the  doctrine,  in  Dumpor's  case  may,  in  Aome  catet, 
be  avoided.  Although  a  condition,  etrictly  tpcaking,  mutt  be  created  cootemporaneouHly 
with  the  estate.  Ante,  p.  319,  yet  it  is  held  that  a  thing  executory,  by  the  consent  of  aU 
persons  who  were  parties  to  the  creadon  of  it,  (or  of  all  those  interested  in  it,)  may  he 
defeated  by  an  instrument  of  equal  force  to  that  which  created  it,  although  made  after- 
wards; Com  LitlL  237,  a;  Shepp*  TouckU,  126;  and  leasesyor  ^an  are  considered  to 
£•11  within  this  description  ;  8hepp,  Ttmchst.  S96 ;  Prest*  Shtpp.  Toucktt^  126 ;  and  it  h 
recommended  that  upon  granting  the  licence  to  alien,  a  deed  of  defeasance  be  entered  into 
between  the  landlord,  and  the  assignee  of  the  lessee,  for  the  purpose  of  reriving  the  sup* 
poeed  eitiDCt  condition.  The  same  course  is  recommended  by  Mr.  Pretton,  in  his  Treat, 
on  Cent.  VoL  II.  p.  198,  199,  and  he  gives  a  precedent  for  this  purpose  in  hit  Appendii, 
ibid*  p.  51 8.  He  remarks  also,  that  a  restriction  in  the  instrument  of  licence,  that  the 
aaaignpfl  should  hold  subject  to  the  payment  of  the  rent,  and  the  performance  of  the  cove- 
nanta  and  conditions  contained  in  the  original  lease,  ought  not  to  be  relied  upon  as  suiB- 
eient  to  pveserre  the  operative  force  of  the  condition.  The  order  of  executing  the  insiru- 
mentt  should  be»  1st,  the  licence  to  assign ;  2dly,  tbo  laiignment ;  Sdly,  the  instmoDent 
oi  dafeaaance  between  the  landlord  and  the  assignee. 
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Z,  Of  the  Waiver  ^  FafiUwrei. 


^''f^^^^         We  fihalf  cbnsider  here,  Ist  what  acts  amount  to  a  wArtt  of  a 


waivtr. 


forfeiture ;  and  2dly,  what  is  the  legal  effect  and  openiti<M(l  of  tiaA 
acts. 

v.  A  waiver  may  be  either  escpreis^  L  e.  the  landlord  may  in  tendi 

^^^'°'^™*=*^^  declare  that  he  waives  the  forfeiture ;  or  coMtrucHve^  i.  t,  infefrd 
from  his  acts  or  conduct. 

Nocieeortbe       In  general,  no  act  on  the  part  of  the  landlord  will  be  held  to 

MotkL  'amount  to  a  waiver  of  a  forfeiture,  unless  he  had  at  the  time  eoooie 
to  the  knowledge  of  the  breach  of  the  conation,  and  noHce,  in  tins 
case,  is  material  and  traversable. 

When  prew  In  the  case  of  non-payment  of  rent,  indeed,  this  notice  b  neeesBi- 
rily  implied ;  IsiJRes.  in  Pennanfs  case,  8  Cb.  64,  (t  Qro.  553,  572;  F. 
Moor.  456,  S.  C.)  Marsh  v.  Curtegs,  1  Cro.  528,  {P.  Moor.  425;  2 
Anders.  42,.  90 ;  1  BroumL  §•  G.  78 ;  i%,  7 ;  Co.  Enir.  215,  pL  18, 
3  Co.  65,  S.  C.) ;  Goodright  d.  Walter  v.  DavidSy  Cowp.  803;  Boif. 
Harrison,  2  Dumf.  Sf  E.  425 ; — and  in  case  of  a  condition  i^aiiHt 
alienation,  if  the  landlord  receives  rent  from  the  assignee,  it  seems 
tliat  it  will  lie  upon  him  to  show  that  he  had  not  notice  of  his  being 
assignee;  for,  pritnd  facie,  that  will  be  intended;  Fox  v.  Wliildt 
cocke,  tib.  mpr.  832. 

Accrpunceof      We  liavc  already  se^i'  that  pa)rmont  of  the  entire  of  the  arrears  of 

the  rent  for  •»».»iiii  .  t.  t 

maiuIf'JSth  ^^'^^  after  the  period  limited  by  the  lease,  is  not  a  performance  oi 
liSS^^  tlie  condition,  AnU,  p.  425 ;  but  if  thebmdlord  aeceptsr  the«e^m!sn, 
that  will  be  evidence  of  his  waiver  of  the  breach  of  condition;  iti» 
true,  the  bare  receipt  of  the  money  will  not  imply  a  waiver,  botif 
he  gives  the  tenant  an  acquittance  in  which  he  calls  him  his  tenant, 
or  his  farmer,  or  otherwise,  declares  his  intention  to  continue  bin 
his  tenant,  he  cannot  afterwards  re-enter ;  GreetCs  casey  1  Oo.  8 
(11^1.262,  S.C.) 
Accepunoeof      Thc  receipt  of  rent  due  at  a  day  subsequent  to  the  breach  of  the 

rent  due  Mib-  •■•  •  •  i»  •       ii»  •  i  «  •  •  »_. 

^quenj^^jo  condition  is,  of  itself,  strong  evidence  of  an  mtention  to  recogmie 
the  continuance  of  the  tenant's  estate,  Ibid* ;  bot  it  is  not  considtfttl 
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a  omcfaeuive  biir»  if  the  payment  be  referr^ble  to  any  thing  else,  as  a 
payment  on;  aooount  of  mesne  rates,  &^ ;  or  if  the  lessor^  upon 
accepting  the  rent,  should  distinctly  declare  his  intention  not  to 
widve  the  forfeiture ;  AtherL  Shq^p.  ToucksL  284.  f  So,  in  the  case 
of  a  notice  to  quit,  the  receipt  of  rent,,  due  after  the  expiration  of  the 
noti^.»  evidence  of  a' waiver  of  the  notice;  Doe  4*  Cheny  y^Batten^ 
Cowp.2^\  Qcpdrigbi d.Ckeaier.y.  CordwetU^  6  D^p^f.  ^  E.  210; 
bat  iiffaere  n^joi  is  Msually  paid  |kt  a  banker's,  if  the  banker  without 
any  special  authority  receives  rent  after  the  expiration  of .  a  notice  ta 
quit]  tt^e; notice  is. not  waived;  JDoaL  A$h  v.  Caloertj.2  Cawpb.  387. 
In  .an  anonymipus  case,  Go(&.  47,  pL  5^  it  is  said,  that  where  a 
cq[>yholder  oommUted  waste,  the  lord  might  enter,  .though  he  had 
accept^  rent  ^fUix  the  forfeiture,  for  it  is  a  condition  in  law ;  cUiier 
of  a  conditioiimryZii^;  and  it  is  added,  that,  wh^re^i  forfeiture  is  pren 
sented,  it  ie  cmly  to.  give  ..the  lord  notice;  but  see  Doe  v.  Hdlier^ 
9DurnKScE.nh      . 

•^  Sr      •  ■       •  • 

The  acccrptance  of  a  part  of  the  arrears,  whether  befoire  p^  after 
Qhe  Jdmfi  for  payment^^will  not  prevqit  the  landlord'^  night  of  re-, 
entrj^  ,  But  any;  act  whickreeogniaEeaa  tenan^cy^  subsisting,  in.  the 
t^Ilaat  subseqifenjbly  to  the  breach,  wUl  amount  to  a .  wairep  of  the 
fin^f^j^ure.  .  Thus,  ini.yery.  efurly  tiines,  £4^  4ph :  1^  ^^.  ^l'  t^A 
ease  10,  (sometime pitod  as  ccub.  11,  1  ^t^lsA^yffir.  274;6,  JEifitfe  Om-, 
^eaU^  pU.^\^A^i,\Bro.4br.^,^^^  EiUre  Qmjfea^ 

ifa,  plL  16,;  jf  ^.  S.  ^.),  a  distrese  for  rent,  after  forfeiture,  and  j^^^^^ 
l)efore.' entry,  ,wbs  jbeld  to  bar  the  landlord'sL  entry;  for  the.  taking  of  ^"^ 
die  distress  afiurms  the  lease  to  have  continuance  at  the  time  of  the 
distress  taken,  for.  otherwise  ho  could  not  l^ally  have  distrained ; 
2nd  B€0^  in  Pennaat^  case,  3  Co.  64;  Co.  LiUL  21  lb;  1  BolL  Abr. 
47d,  Coinfirmatkm  {B.)  pU.  1,  2. — Qtoere  whether  this  is  varied  by 
the  statute,  (Anie^p.  126,  No.  113,)  which  allows  the  landlord  to 
dUstrain  within  «x  calendar  months  after  the  determination  of  tlio 
Ifase?.:  See.  2  Wms.  SauwL  287,  c. ;  and  Dwyer  v.  Peacock,  2  Fox 
jf  S.  34.  •  A  distress  for  rent  subsequently  accrued  is  clearly  a 
waiver,  as  it  is  in  the  case  of  a  notice  to  quit;  Zouch  d»  Ward  v» 
WUlingqlej.  1  H.  BlacksL  311 ;  but  where  a  lease  contained  a  pro- 
viso for  re-entry,  in  case  the  rent  should  be  twenty-one  days  in  ar- 
rear,  &c«  the  landlord,  who  distrained  bc/orc  the  expiration  of  the 
twenty-one  days,  and  continued  in  possession  of  the  distress  upon 
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the  premises  tintil  after  their  expiration,  was  held  not  tD'hsTe  ih&nbf 
wiuved  his  right  of  re-entry;  Doe  d  TaiflDr  r.  Jhfaimi,  1  SiariL-  411* 

Though  the  landlord  shonld  Iwring  a  permmd  acHon  for  the  tait,  by 
the  non-payment  of  which  the  forfeiture  has  ineorred,  yet  he  may 
enter  for  the  breach  of  the  condition;  9  SML  8,  ilocqDftmee,  pL  7; 
but  bringing  an  assize  for  the  rent  waires  the  forfiritnrey  for  that 
affirms  ^  rent  to  have  a  continuance ;  IMa.\  841 ;  Cb:  JJttL  dll  A. 
The  bringing  an  action  for  rent  acctued  subieqiMBntly  to  the  Arfii- 
ture  win  be  a  waiver.    As  where  upon  an  ejectment  by  a  lanAnd 
against  his  tenant  on  a  proviso  for  reentry  for  non-payment  of  rent 
arrcar;  it  appeared  that  the  lessor  had  broi^fat  coo^mmi  for  hdf  s 
year's  rent,  due  on  a  day  subsequent  to  the  day  of  the  demiste  Ud 
in  the  dedarationiii  clfectment,  and  a  rule  had  been  obtained  to  psy 
the  rent  arrear  into  court  in  that  action;  it  was  hoUen  that  the 
plaintiff  had  waived  the  right  of  entry  for  the  forfeiture,  because,  by 
bringing  the  action  of  covenant  on  the  lease,  he  admitted  fte  defen- 
dant to  be  the  tenant  in  possession  by  virtue  of  the  lease;  and  the 
tetmnf  8  having  brot^t*  the  indney  Into  coiirt  was  eipnvalent  to  ieosf" 
tBoice;  Boed.(>(miptoHr.  Mmshal,2Selw.  N.P.  (TCA  JBd)  704^  (AcK 
N.P.MjRC).  Butter  doea not  notice  the  pajrment  of  the  money  into 
court,  -nor  can  that  be  important,  if,  as  it  ii  laid  down,  the-bri^igikig 
of  the  action  for  such  rent  be  an  admission  that  the  lease  suhdrts. 
Such  an  inference,  however,  does  not  necessarily  arise  from  bring- 
ing an  action  Jbr  ttse  and  oecupatkn ;  Doe  v.  Batten^  uft.  snqtr.    So 
where  a  lease,  made  in  1756,  was  subject  to  a  condition  not  to  sfioi 
without  licence  in  writing  under  hand  and  seal,  and  an  alienation  took 
place  in  1770 ;  an  ejectment  for  non-payment  of  rent,  brought  bf 
the  landlord  in  1816,  was  held  to  be  evidence,  whether  the  question 
were,  a  presumption  that  a  licence  to  alien  had  been  given,  or  dat 
the  forfeiture  had  been  waived ;  Nugent  d.  Keane  v.  Earl  qf  BaHbrfi 
1  Huds.  ^  B.  147. 

Other  circumstances,  too,  are  considered  as  showing  an  intention 
on  the  part  of  the  lessor  to  waive  a  forfeiture.  Thus  in  the  esse  of 
Hume  V.  Kenty  I  Ball  ^  B.  5.54,  aUowing  die  tenant  to  lay  ont 
money  in  building,  with  the  full  knowledge  of  the  landlord,  vA  ^ 
with  notice  of  a  forfeiture,  was  held  to  amount  to  a  waiver  of  iL 
In  that  case  the  act  relied  upon  took  place  after  an  eviction,  under  SB 
ejectment  for  a  forfeiture ;  but  in  sudi  a  case  the  subsequent  reoof- 
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nitioD  of  ienHBey  is  to  be  eonodered  as  evidenee  of  a  waiver  of  ilie^- 
forfeiture,  or  .of  •  release,  antecedently  to  the  entry  or  eviotion,  as 
appears  from  tbe  case  -of  Makme  ▼.  Frayne  d.  Heighmgtmif  J^ach. 
CXandK  h.  M.  1606^  MSS.  whidi  shall  be  particularly  stated  here- 
after, {S.  C.  i  Boff  S*  B.  82  noie  (a),  by  the  name  of  Tile  Lessee  of 
Mabmer*  Makme);-  and  so  where  an  <geotmelit  was  brought  on  a 
forfintnre  of  a  -lease^  Abboit,  C  Jl  was  clearly  <rf  opinion  that  the 
reedpt  of  rent,  after  the  ejectment  was  brought,  was  no  waiver  of 
the  ferfeitore;  Doe  d.  Marectqft  r.  Meux^  1  Carr.  ^  P.  846,  and  i^ter 
eiUnf  tor  condition  broken,  neither  payment,  accord  and  sattsfac- 
tioii^  tender,  nor  release  will  avail ;  and  even  an  acquittance,  by  n 
deed  acknowledging  the  reoeipt  of  rent  accrued  subsequently  to  the 
^itry  and  redthig  a  tonaacy,  has  been  considered  insufficient  to  set  •« 
up  the  lease  again  by  estoppel  against  the  landhnrd,  which  could  not 
Aen  be  done,  it  is  said,  unless  t^wm  caxnwry  made  upon  Ike  Unead  in  a 
towt  qf  record;  ChiUbm  v.  Jitski  JJb.  Aes.  45  JSdw.  III.  298  a,  case 
5,  (and  see  UuL  ^.  219). 

If  m  licence  not  conformable  to  the  terms  of  the  condition,  be  ^J^S|j^ 
given  prericiisly  to  the  act  which  otherwise  would  be  a  forfeiture,'  ^%l!^. 
it  tvffl  not,  we  haive  seen,  be  a  dispensation  with  the  condition ;  but  ^ 
there  seems  no  reason  for  sayii^  that  it  should  not  operate  as  a 
waiver^  or,  in  oiber  words,  be  of  the  same  effect  as  if  it  were  given 
after  the  breach  of  the  condition ;  see  the  concluding  expressions  of 
BuUer  J.  in  Roe  v.  Harriaon^  cited  eupr. p.  487;  but,  it  is  said,  if 
snch  an  imperfect  licence  is  used  as  a  snare,  and  under  circum- 
stances which  amount  to  a  fraud,  a  court  of  equity  will  give  rdief ; 
IHekardmm  v«  Evane^  8  Madd.  818 ;  although,  in  genera),  equity 
affiords  no  relief  against  forfttture  by  breach  of  covenant  not  to 
asrign  without  a  lieenoe ;  HUl  r.  Bctrckt^j  18  Vee.jw^  68^ 

A  covenant  in  a  lease^   to  repair  at  all  times,  as  occasion  shall  when  thm 

'  Are  general 

require,  and  at  forthest  Within  three  months  aft;er  notice  of  want  of  ^^,S^ 
repurtiom  k  aU  <»«  covenant,  and  is  not  an  absolute  agraement  to  Sl^^. 
repair  at  all  times  as  occadon  shall  require,  but  is  qualified  to  the 
giving  of  the  three  months  time  to  put  the  premises  in  repair; 
Harafidly.  TeMar^  1  TaiaiL  885 ;  (1  J.  B.  Moore  89,  S.  C.) ;  but  scpa« 
rate  covenants  in  a  lease  to  keep  in  repair  generally,  and  to  repair 
wttbin  three  months  after  notice,  are  independant  covenants; 
WoodT.  Dayy  7  Tawd.  646,  (1  J.  B.  Moore  646,  S.  C),  and  in  such 

8  K 
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a'  case  the  landlord  majr'proceed  for  the  breach  «of  dtlwr  ooiPeDant; 
and  if  he  serves  a  notice  requiring  the  tenant  to  repair  ^ftrtkwitk^  he 
may,  wiihin  the  three  months,  proceed  for  a  Jnreach  of  the  general 
covenant  ioi'Qpair;  Boed.  Ooatty  v. Painsj  2  Campb.  520 ;  bot  wheie 
he  gave  a  noticeTequiring  the  tenant  to  repair  within  three  monthly 
it  was  held  that  he  could  not  maintajn^qectment  for  the  foi^eitme, 
until  the  three  months  hadeUtpeed*  and  that  the  notice  was  a  wwsr 
of  the  forfeiture  incurred  by  the  breach  of  the  general  oownaat  ts 
repair;  for  by  requiring  the  tenant  to  repur  within  that  period»  he 
admitted  tlii^t  the  tenam^  would  continue  up  to  the  exfaialioD  of 
that  time;  and  if  the  forfeiture  by  breach  of  the  general  covenant 
were  not  waived,  the  landlord  might  Ining  an  ejectment  afisr  the 
tenant  had  put  the  premises  in  complete  rqpair,  pursuant  to  the 
notice;  Doe  d.  Morecrqft  v.  Meux^  4  Bam.  jp  C.  606,  (7  DowL  jr  A 
98,  S.  C.) ;  and  so  where  the  notice  of  the  want  of  repairs  wn 
§^ven  on  the  18th  of  Jpril,  and  thereupon  a  right  of  -foitry  aocmed 
on  the  18th  of  J«fy,  and  the  landlord,  on  the  18th  of  Octoier,. aocspted 
the  rent  up^to  the  29th  r'Of  SqjUmbeTf  but  the  premises  renunned  cot 
of  repair  on  the  2d  -of  November^  it  was  held  thi^t  the  landlord  bad 
'  then  a  right  of « en^  for  the  subsequent  want  of  rq^air,  altboii|^  hj 
the  receipt  of  rent  fao^had  waived  the  forfeiture  whic^  accru^  190B 
the  expiration  of  the  three  months  notice;  JFiryM  4L  Haaii  ^ 
J^eys^  1  JB9»»393. 
Aett  mteiead.        So  if  it  aiwear  that  the  landlord  so  acted  as  to    induce  fk 
tenant,  as  a  cautious  and  reasonable  man,  to  believe  that  be  wtf 
doii^  all  that  he  ought,  the  landlord  cannot  recover;    as  wbeie 
the  provisp  was,  to  keep  the  premises  insured  in   two4hiidi  of 
their  value  in  the  joint  names  -of  the  landlord  and  tenant  sb^ 
the  lease  and  counterpart  being  both  in  the  possession  of  the  land- 
lord, ^  delivered  to  the  assignee  of  the  lessee  an  abstract,  windi 
merely  stated  that  the  tenant,  was  to  insure  the  premises,  and 
the  assignee  effected  an  insurance,  in  his  own  name  only,  for  tk 
same  sum  which  the  landlord  himself  had  before  insured ;   Dot  i 
Knight  v.  Bowe^  2  Carr.  ^  P.  24&    So  if  a  lessor  after  a  forfeititft 
advises  a  person  to  purchase  the  term  of  his  lessee,  he  cannot  wtOr 
tain  an  ejectment  for  such  forfeiture''  against  that  purchaser;  bat 
where  the  condition  was,  that  the  houses  should  be  finished,  fit  f^ 
iiabitation,  within  a  specified  time ;  and  the  landlond,  after  theA^ 
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fmture  had  accrued,  advised  a  person,  Iiaving  an-  Ttiterest,  viz.  aa 
annuity  ncored  on  the  premises,  ^<  to  take  to  the  premises  and  finish 
the  bmldings,''  in  consequence  of  which  the  annuitant  purchased  the 
tenant^s  interest;  and  proceeded  in  part  with  the  buildings^  but  never 
completed  nor  put  them  in  a  habitable  state ;  the  hmdiord'was  held 
entitled  to  recover ;  Doe  d  Sorer,  Eykinsj  \  Can.  ^  P.  154^  (Ay. 
4-H;  29,  S.  C.) 

2.  The  effkct  of  a  waiver  is  very  diflfbrent  from  that  of  a  licence^  and  ^SiuLT*^ 
the  oonrterhave  constantly  refined  to  extend  the  doctrine  of  DumpoKs  Sauntom. 
ca»e  to  acts  of  waiver.    TIius  in  Doe  d.  Boscawen  v.  BlisSy  4  TmmL 
7S5,  the  condition  was^  <<  not  to  sefi,  assign,  make  over,  u$tderleij  or  dom  mtdta. 


incumber  the  indenture  of  lease^  or  the  premises  thereby  demised ;''  '°'"S£l!L. 
the  evidence  was- that  a  house  on  the  farm  had  been  underlet  year  ^/^S^fror 
after  year  by  the  tenant,  with  the  knowledge  of  the  landlord,  who  ti^^![^tehu 
nevertheless^ received  the  rent  afterwards:  and  it  was  held-  that  by  rigMorMHy 

ooalbrmcri 

waiving  his  right  on  one  underletting,  he  did  not  lose  bis  right  to  u«MMiag: 
re-enter  on  a  subsequent  miderletting.    Mtmaflekti  C'J.  sud,  ^  Cer- 
tainly the  profession  Iiave  always  wondered  at  Dumpof^i  ecue,  but  it 
has  been  law  so  many  centuries,  that  we  cannot  now  reverse  it.    It 
does  not,  however,  embrace  the  present  case:''  trndper  Gibbs,  J. 
**  This  is  a  question  whether  the  landlord,  by  overlooking  a  former 
Hnderletting,  has  waived  the  right  of  re-entry  for  a  subsequent  un- 
derletting.    Tliat  is  too  strong  a  proposition,  I  think,  to  be  made 
much  of.     For  on  that  principle,  if  a  landlord  once  knew  that  his  or  want  of 
premises  wero  out  of  repair,  and  did  not  sue  instantly,  he  could 
never  after  re-enter  for  a  breach  of  covenant  committed  by  their  not 
being  repaired.     I  suppose  the  defendant  rcHcs  on  Dumpor^s  case, 
and  infers  that  this  tolerance  is  tantamount  to  a  licence,  but  this  is 
too  strong  a  proposition."    So  in  Mocker  v.  The  Foutidling  Hoqritaij  or  mini;  the 
I  Ves,  §f  B.  19lj  whero  the  provise  was  against  using  the  preitaiises  ^Spum^ 
as  a  shop  or  warehouse  for  any  trade,  without  the  provious  consent 
in  writing  of  the  lessors,  and  it  was  contended,  that,  by  receiving 
rent,  after  notice  that  a  shop  had  been  opaied  on  the  premises  and 
nioney  expended  in  alterations  for  tlie  purposes  of  a  trade^  the  les- 
sors had  disentitled  themselves  to  recover  for  the  forfeiture;  Lord 
JEldoHj  remarking  on  Dumpor^s  case,   says,   <^I  should  not  have 
thought  that  a  very  good  decision  originally;  and,  I  think,  hero  we 
oaglit  to  hesitate  to  say,  that,  if  the  licence  is  to  be  in-  writing,  a 
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mere  act,  not  establishing  whether  the  party  meant  a  lieenc^ 

ral  or  particular,  should  be  taken  to  be  a  general  lioenee  f*  aad  hi 

adds,  ^^  I  cannot  concdve,  that  a  permisrion  jto  carry  oq  tmm  trade 

amounts  to  a  general  licence  for  any  trade ;  as  the  good  aenae  i% 

if  it  is  new,  the  law  ought  to  be,  that  you  most  infer  fipoai  faia 

duct,  that  the  lessor  would  have  given  in  writing  that  sort  of  fiesDOi^ 

which  it  would  have  been  prudent  to  ^ve;  and  it  cannot  ba  rsfv^ 

sented,  that  a  Ucence  to  open  a  shop  for  a  parUcuhr  trade  raises  the 

inference,  that,  commencing  with  that  trade^  the  leasee  may  after' 

wards  carry  on  any  other." 

niiiMnrtirTr     The  diflference  between  a  condition  of  cesser,  which  randan  the 

*'^*""   estate  void  upon  condition  broken,  and  a  condition  rendeaing  it  foat 

able  by  entryj  has  been  before  mentioned ;  AnU^  p.  316;  a  ^rary  aai- 

terial  distinction  has  been  taken  between  these  spedes  of  cooditiQai^ 

viz.  that  by  breach  of  condition  under  a  proviso  to  be  void,  the  Issie 

^^^T  is  absolutely  determined  and  cannot  be  set  up  again,  in  fiinror  of  Ae 

^SJ^^    tenant,  by  the  acceptance  of  rent  or  any  other  act;  BrowmMf  ▼• 

Mioib^mML  seattm,  1  Phwd.  138;  Co.  LUtL  215  a;  2  Wm$.  SaMmL  287 e;  bat 

Butwdi       it  is  now  settled  that  the  landlord  alone  has  the  option  of  aaymg  dst 

cnhwkUMe  the  Icasc  is  void,  for  the  law  will  not  permit  the  tenant  to  tsb 

^j';®'*^    advantage  of  his  own  wrong;  Bede  v.  Farr^  6  MauL  ff  S*  121;  ssd 

since  the  lease  is  not  absolutely  void  as  against  the  landlord,  the 

receipt  of  rent  by  him  will  not  create  a  tenancy  from  year  to  yesr; 

•   Doe  d.  Bryan  v.  Bancks,  4  Bam.  ^  A.  401 ;  which  is  agreeable  to 

the  opinion  of  Weston  and  against  that  of  Dyer^  F.  Moor.  87,  pL  21& 

Where  the  proviso  was  ^^  that  the  term  shall  cease  and  determiaei  tf 

the  lessor  pkase^^  the  lease  was  held  only  voidable  by  breadi  of 

condition  and  the  forfeiture  waived  by  a  subsequent  acknowledgiDeDt 

of  tenancy;  Doe  d.  Bristow  v.  OUj  Adams  Ejecbn.^  (2d  Edit)  Hi; 

and  so  it  was  decided  in  Amtby  v.  Woodwcardj  6  Banu  ^  C  M^^ 

and  indeed  the  ca^  of  ^£de  v.  JPorr,  and  Doe  v.  BanehSy  appear  to 

have  altered  the  law  in  this  respect,  and  in  Amsby  v.  JVoodtmit 

bl^oTcon.  ^^^  Tenterden  expressly  says,   that,  even  where  the  pnmso  wsb 

■!^,  te^'  ^^  simply  that  the  lease  should  be  void^  <<  a  receipt  of  rent  by  die  had- 

wuvea.        1^^^  would  be  an  admission  that  the  lease  was  subsisting  at  the  time 

when  the  rent  became  doe,  and  that  he  could  not  afterwards  ivki 

upon  a  forfeiture  previously  committed.    To  hold  the  oontnuy  nigitt 

foe  productive  of  great  injustice,  for  the  effect  would  be  this,  it  wosU 
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mMm  a.landHkird  at  any  period  to  eject  a  tenant  after  be  had  given 
Um  raawin  to  anf^^oae.  the  forfeitare  waa  vniredf  and  after  the  latter 
hadf  upon  that  auppoeition  expended  his  money  in  improying  the 
pvemiaea.'^    The.aaipe  doctrine  k  very  learnedly  aupported  in  1 
jtkarL  Skqip.  Tcmchd.  284.     It  is  alao  followed  by  Sir  lliomaB 
Phmtr,  in  DaUn  v.  Cope^  2  Russ.  174;  although  Lord  Ebkm  is 
thara  aaid  to  have  esfHreaaed  denbt  with  reqpect  to  the  decision  in 
Dm  v.  jBoaeAs;  Urid.  180*    If  this  be  estaUidied,  there  will  remain 
vefj  little  diflEsrenee^  in  efiect»  between  dauaes  of  cesser  and  re-entry; 
boi  it  is  not  to  be  supposed  that  this  interferes  with  the  settled 
distinction  between  void  and  voidable  leases,  where  the  avoidance 
depends  upon  a  defect  of  tide  in  the  lessor  to  make  the  lease,  and 
not  npon  any  condition^  for  in  those  cases  receipt  of  rent  cannot 
affixm  what  the  law  declaroi  to  be  void;  Jones  <L  Cowper  v.  Vemq/^ 
nWss^  160 ;  Doe  d.  Simimn  r.  Bukher,  LDout^50;  Doed.Martm 
.T.  WiOtB^  7  Duntf.  jr  JSl  83.    If  the  provision  of  the  lease  operate  £^^ 
Jiy  way  of  fimt&ifiois  and  not  of  condition,  (as  in  the  case  of  a  demise  ^^^S^\^ 
soUfe  or  a9  kmg  as  the  lessee  shall  mhabit,  &c.;  see  Antep.  317,) 
as  there  is  no  for£uture  to  be  waived,  it  seems  that  by  a  non-com- 
plianee  with  the  terms  of  the  limitation,  the  lease  is  expired,  and 
cannot  be  affirmed  by  a  subsequent  acknowledgment  of  tenancy. 

The  above  opinion  in  Amsby  v.  Woodward  overrules  several  ded- 
wms,  and  a  whole  train  of  authorities.  Thus  in  Mukarry  v.  £yr€J^ 
S  a^  512,  1  BoB.  Abr.  476,  Cmfirmalim  (C.)  pL2^S.  C),  die  con- 
ditian  in  a  lease  for  years  was,  that  the  lessee  should  not  let  or 
alien  any  part  above  three  years,  and  if  he  did  that  the  lease  should 
be  vdd,  and  the  lessor  might  re-enter;  he  let. for  three  years,  and 
ao  from  three  years  to  three  years  during  the  term  of  his  life ;  the 
lessor  afterwards  accepted  the  rent  due  from  the  aaogneo,  and, 
notwithstanding,  claimed  a  right  of  re-entry  for  breach  of  the  condir 
tkm ;  and  the  court  ^  ILB.m  England^  reversing  the  judgment  of 
the  oourt  of  JKl  2}.  in  Ireland^  held  that  there  was  a  breach  of  the 
.condKtion;  that  the  condition  made  the  lease  void;  and  that  the 
aubaequent  acceptance  could  not  dispense  with  the  condition.  So 
BnAmm.  8  Sattu  4,  and  Sd  Bes.  in  Pennanes  case^  3  Cb.  64. ;  Finch 
V.  Throckmortxm^  2  Leon.  134^  (F.  Moor.  29I,;i2.  440,  1  Cro.  220,  1 
vinder^  303,  fl.  314,  Poph.2b^  53,  1  BolL  Abr.  475,  Omfirmatim^ 
(B.)  pa.3,*;   2  BolL  Abr.  184^  Prerogative,  {H.)  pLl^Co.  EiUr. 


* 
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191,  bf  pL  5,  S.  C),  and  the  argnmente  m  Browning  v.  Betton^ 
above  nrferred  to,  1  PUmxL  133,  136.    It  k  l#  be  observed,  tint  in 
that  case,  which  seenui  to  have  been  tihe  groimd-worlc  of  dl  tfie 
others,  the  decision  was  on  a  colhteral  pomt  of  pleading,  and  the 
question  was  not  as  to  the  effect  of  any  act  of  wuver ;  but  whether, 
the  condition  having  been  broken  in  six  weeks  after  Michadmasi 
a  lease  made  by  the  landlords  in  the  Julf  following^  without  a  previ- 
ous entry  for  the  forfdture,  was  good  r  and  ahhoogh  it  be  held  tfiat 
a  condition  of  cesser  will  only  render  the  lease  voidxAk  at  the  elec- 
tion of  the  landlord,  yet  it  may  be  considered,  that,  if  he  elects  to 
avoid  it,  he  may  make  a  new  lease,  withsfut  entry, 
^liSRiSi        A  late  writer  has  very  forcibly  contended  that  waiver  of  forfeitoie 
^^M%      18  not  a  consequence  or  conclusion  of  law,  dnwn  from  the  fibct  of  ae- 
vSm^.i'    cepting  rent  with  notice  of  the  forfinture,  but  that  acceptance  of  ren^ 
with  notice  of  the  forfeiture,  is  merdy  a  circumstance  to  be  solh 
mitted  to  the  consideration  of  a  jury,  and  for  them  to  say  whether 
it  affords  suflScient  evidence  of  an  inioitkm  oo  liie  jnrt  of  llie  bswr 
to  waive  the  forfeiture ;  and  he  points  out  the  necesdty,  in  order  to 
ascertain  such  intention,  of  looking  at  the  eonseqvences  which  wooU 
result  to  the  lessor  by  holding  acceptance  of  rent  to  amount  to  a 
waiver  of  the  forfeiture :  if  no  injurious  consequence  would  result, 
it  is  fair  to  presume  such  an  intention,  but  if  the  waiver  would 
materially  prejudice  him,  this  would  tend  strongly  to  show  he  GoaU 
never  have  intended  to  waive  it;  as  in  cases  of  forfeiture  for  not 
building,  &c.  for  it  is  a  mere  weighing  of  probabilities ;  AtkerL  Skpp* 
Touchst.  284  ♦,  284  f .     So  if  the  question  be  whether  an  act  is  to  be 
considered  as  evidence  of  a  licence,  or  of  a  w^ver  of  a  forfeiture,  on 
the  same  principle  it  ought  to  be  rather  ascribed  to  an  intention  to 
waive  the  forfeiture,  because,  as  we  have  seen,  a  licence  is  more 
injurious  in  its  consequences  to  the  lessor,  than  a  waiver.    In  NngtM 
d.  Keane  v.  TTie  Earl  of  Bantry^  1  Hwb.  ^  B.  147,  the  acts  of  the 
landlord  were  left  to  the  jury  as  evidence  of  a  licence ;  for  the  jud^ 
acting  on  the  doctrine,  that  the  breach'  of  a  condition,  that  the  lease 
should  be  void^  could  not  be  waived,  considered  he  had  no  question 
to  leave  to  the  jury  save  that  as  to  a  licence ;  but  if  that  doctrine  be, 
as  it  appears,  now  overruled,  it  should  seem  that  the  question  ought 
to  have  been,  whether  the  landlord  had  or  had  not  waived  the 
forfeiture. 
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(jf  the  late  Act  agtmut  Astignment  and  StaetHng. 


Na  XXI^^-^  Geo.  IV.  it.  c  89.  {ft) 


This  statttto  oontaiafltwo  classes  of  enactments;  tbe  one,  altering 
the  existing  law  in  caaee  of  conditions,  &c  against  assigning  or  sob- 
letting!  contained  in.  instraments  made  on  or  before  the  1st  of  June^ 
1886;  the  other,  appljriiig,  in  certain  cases,  to  instrumeints  execut€4 
after  tliat  date :  and  each  of  these  classes  of  proyisions  is  again  divi- 
sible into  fbiu;  bninehes;.  the  .iiB(t|.rq;iiIating'the  law  relative  to  acbi. 
of  disnensation :  the  2^  limithiff  the  rights  of  the  parties  to  the' 
assigfunent  or  sublett^,  .wheiio  the  prpvinons  of  the  act ;  are .  noi' 
complied  witb;  the  ^'  limiting  those  rights  where  tbe  providons  of 
the  act  are  complied  with ;  and.the.4th,  resU:^ning  the  tenant's  right' 
of  devising  and  be^u^at^iing.    The  Ist  class  is  founded  on  the  Ist^ 
section,  as  the  ,^  is.  foui^de^  on  the  iUi ;  the  first  branch  of  the  1st' 
class  is  contained  in  |$,  1  and  4;  the  second,  in  §,  2;  the  third  In 
§§.  5,  6,  7,  8,'  and  the  fourth  in  §.  9.    The  first  branch  of  the  M 
class  is  comprised  in  J§.  3  and  4 ;  the  second,  in  §•  3 ;  the  third,  in 
like  manner,  in  §§•  5,  6,  7>  8;  and  the  4th  in  §•  9. 


1.  Of  the  Proomau  reipeeHMg  I^ase^  ^a^  made  on  or  b^e  the  \U 

qfJwM^  1826. 

As  we  are  not  as  yet  in  pooneosion  of  any  decinons  upon  the  con- 
struction of  this  act,  it  will  be  sufficient  here,  in  a  few  brief  notes» 
to  advert,  in  a  general  way,  to  the  extent  to  which  the  several  pro- 
visions seem  to  be  carried  and  the  limits  which  are  placed  to  them ; 
and 

(a)Aiigtf  p.  17. 


CondMoiMln 


itD- 

duded. 
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P^ovMflMof       igt  Ab  to  the  enactments  affecting  the  hiw  of  oonditioiia,  and 
toooodMoiM.  relative  to  acts  of  dispensation^  which  seem  to  be  comprised  in  the 
1st  and  4th  «eotions. 

Note  1. 
[<  Lands  or  tenemenU!^    It  is  obvions  from  these  words,  which  are 
not  afterwards  qualified,  that  incorporeal  as  well  as  corporeal  tene- 
ments are  included;  and  thevefixB,  thd  act  a|yfiflB  lOKleasea  of  tithesi 
tolls,  and  the  like,  as  well  as  to  leases  of  land. 

Note  2. 

2!r<»S£d  l^  ^y  ^^^^^  inOnment  or  agreemeni  in  terittl^.']  Upon  fbeie 
words  a  question  may  arise,  whether  the  enactments  are  confined  to 
written  instruments ;  for  upon  words  somewhat  nmilar  in  the  25  Gtik 
IL  Ir.  c  13,  §•  4»  {'^'^JP*  18^9)  ^^  ^^.grant  or  dettdse,  or  article, 
m}nute  or  contract  in, writing,"  oral  demSses  l^ve  been  hdd  to  be 
indudedj  Baire  v.  Lfoyd,  Vein.  ^  S.  iW,  (I  :^;  jP:  C.  Ml,  S.  C); 
whilst  upon  Words  still  more  nm^kr;  iise.  ^ieaiie  or  agreement  in 
writing,''  which  occur  in  the  1  Geo.  /^.  c.  87^  {A^  P-  B4),  it  has  been 
decided  that  oral  leases  aro  not  inipl'ude^ ;  1)^  d*  ISarl (^ Btaii^bfdy. 
Boet  5  Bam.  jr  -^  T^O.  The  question  lioweYer  Is  liot  a  very  impcnrtaiit 
one,  for,  as  we  seen  (4»^  /p.  i9(l9,  SfiO,)  conditions  annexed  to 
estates  of  freehold  must  be  creat^d  t>jr  deed;  fmd'an  leases  fhr  years, 
except  leases  for  three  years  at  two-thirds  of  the' yearly  valuer  most 
be  in  writing.  It.  may  be  noticed  here,  that  tenants  hovk  year  te 
year,  obtaining  possession  under  a  written  agreement  for  a  lease, 
hold  subject  to  the  conditions  thereby  expt^ssed  as  intended  to  be 
reserved  by  the  future  lease;  Doe  d.  Older  show  v.  Breachj  6  £91. 
106,  the  doctrine  of  which  case  is  supported  by  Doe  d  Peacock  y^ 
Baffan,  Ibid  4,;  Doe  d  Bron^Mdy.  Smiik,  9  Eaei  &S0;  DoedTJt 

Butwiuiout    V.  Stratum.  4  Bingh.  446,  (1  Moor.  8c  P.  188)  S.  C.)    It  is  also  to  be  re- 

limUMtotht  ^  lit.  1  ^1 

^"'^  marked  here  that,  although  m  other  clauses  of  the  act  exceptioDS 

are  made  as  to '  certain  leases '  for  long  terms^  &c.  none  such  an 
introduced  in  this  section. 

NOteS. 
[^  In  force  at  the  time  of  the  passing  of  this  act,  or  tahick  diaBk 
made  or  entered  into  at  any  time  on  or  before  the  1st  dag  qfJmtey  1826.'] 
Thus  this  branch  of  the  statute  is  limited  to  leases,  &c.  made  ante- 
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cedently  to  the  2d  of  Jwia,  1826 ;  and  therefore,  conditions  in  sub-  £2?^ 
tf^nent  leaflet  are  left  subject  to  the  appUeation  of  the  rule  in  ^^^^ 
IhUnpor'^  caaej  just  as  if  this  act  had  never  been  made.  ^^^ 


Note  4. 
[<  Jn^  condition  or  covenant  prohibiting,  cowtroUhig,  or  regulating  the 
amgnment  or  wtlMsng^  Apcl    By  these  words  the  operation  of  the  Andtoomv 

*  dUioiw  re- 

act, as  to  condidons,  is  limited  to  two  species,  oonditions  against  S^^JX^ 

assignment,  and  conditions  against  subletting,  although  the  doctrine  '"''*^^*^^' 

of  licence,  which  was  established  by  Dianpor'a  casCy  was  not  noces- 

sarily  amfined  to  those  conditions. 

Note  5. 
'  [<  No  act,  matter  or  thing  whatever  to  be  done  or  acquiesced  inJ} 
Tbeie  words  phiinly  import  that  the  clause,  although  ahnost  wholly  ^^^J^ 
retrospective  a^  to  the  instruments  within  its  operation,  is  altogether  ^^im!.'^* 
prospective  as  to  the  acts  of  the  landlord  with  respect  to  wliich  it 
Iqpslates.  -  '  ' ' 

Note  6. 
[/  To  bear  to  amount  to  a  waiver  qf  the  benefit  of  any  such  condition 
or  covenant^]     This  clause  appears  to  be  directed  to  the  complete  ff^'e^ 
eztinetion  both  of  constructive  waivers  (of  the  conditions  in  ques-  £^?nd^!i^ 
tion),  see  Ante  p.  438,  &c.  and  of  ora/ and  unsigned  written  waivers; 
the  fiMrmer  words,  <^  no  act,  &c.  to  be  done  or  acquiesced  in  by.  the 
lessor,  &c."  must  be  limited  to  waivers  of  these  descriptions,   for 
eJtpress  waivers  in  writing,  signed  by  the  party,  are  afterwards  pro- 
vided for  and  given  e£fect  to. 

Note  7. 
l^For  the  breach  qf  anp  condition  or  cooenanL*']  This,  from  Uie 
title,  and  the  preamble  of  the  act,  and  the  [context  of  the  clause, 
must  be  understood  to  mean,  any  such  condition  or  covenant  for 
preventing  assignment  or  subletting  contained  in  any  instrument 
made  on  or  before  the  1st  of  June,  1826,  as  before  mentioned ;  and 
is  not  to  be  taken  as  a  general  and  unlimited  enactment. 


3  L 
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Note  8. 
[<  CmmiUed  at  trnff  Ume  after  the  md  Isi  day  qf  June^  ISSO.*] 
f^^T^^  Here  the  prospective  force  of  the  act  seems  to  be  defined  ae  eriniig 
of^ooodi.   ^j^]y  j^  respect  to  breaches  of  conditioii  committed  after  the  date 
here  specified.    It  would  foUow  that  all  breaches  of  the  conations 
in  question,  committed  previously  to  this  date,  are  unaffected  by 
the  act ;  and  may  still  be  waived  as  before.    To  tbis^  indeed,  it  may 
be  objected  that  the  former  member  of  the  clause  is  laige  enoi^h  to 
include  all  act^  of  waiver  subsequent  to  the  pasdng  of  the  actr 
whether  they  refer  to  a  breach  of  condition  committed  before  or 
vaftcr :  but  the  two  sentences  must  be  understood  in  conjonction,  and 
consequently,  the  clause  has  not  any  operation  as  to  breaches  of 
condition,  prior  to  the  2d  of  Jme^  1826.    From  this  it  would  follow 
.too,  that  if  a  condition  were  extinguished,  Jas  by  a  licenoe  to  alien 
given,  before  the  act,  it  cannot  now  be  reviv«d»  by  force  of  the  act 

Note  9. 
vmioriMQ.      [( jifade  with  the  tonsent  of  such  kswr^]    Although  the  difficulty 
?>Ht^w.  occaffloncd  by  the  rule  in  Dvofnpov^s  caaej  and  which  arose  wheBy 
upon  the  doctrine  of  licence,  must  have  been  that  which,  principaliy, 
Called  for  the  remedial  interference  of  the  l^^islature^  yet  the  word 
<  licence^'  it  has  so  happened,  does  not  once  occur  in  tbe  act;  the 
terms  used  are  ^  consent'  and  ^  waiver.'    Licence  and  4X>nfient  uMsn 
acts  previous  to  or  contcmporaneoiis  with  the  assignment  or  sublet- 
ting, and  if  the  condition  is  silent  as  to  the  form  by  which  tb0 
landlord  is  to  signify  his  permission  to  the  tenant,  they  stand  for 
pretty  much  the  same  thing ;  but,  as  we  have  seen,  Ante  pp.  436, 
437,  if  such  a  form  be  prescribed,  an  act  of  consent  not  conformable 
to  it  will  not  amount  to  a  licence.    This  clause  only  admits  of  a 
single  form  of  consent,  viz.  where  the  assignment  or  subletting  is 
by  deed  or  written  instrument,  by  the  landlord's  being  a  party  to 
and  signing  and  sealing  sUch  deed  or  written  instrument ;  or,  where 
it  is  not  by  deed  or  written  instrument,  by  his  consent  inwritm^. 
It  also  admits  of  but  ouib  mode  of  tixdvery  viz.  an  express  waiver  bj 
some  writing^  signed  hy  the  landlord. 
EfltatoTa         Now  this  question  arises;  suppose  that  the  condition  points  oUti 

9011^611%  COO*  •         V  A  4* 

formabte  to     particular  form  of  consent  or  licence :  for  instance*  that  the  tenaot 
jgdngoon.    gj^ji  not  assigu  without  the  licence  in  writing  of  the  landlord;  the 

tiMMprovi* 
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tandlorcl  gives  a  lipence  in  writing,  and  tbe  tenant  assigns  ^y  deed  to 
whieh  Ibe  landlord  is  ncvt  a  p^ty :  what  is  the  effect?  Iliere  ara^ 
odier  wicnrds  in  the  elaose.  which  may  be  belfl  to  iqe^t  \hU  f»ae;  it  i^ 
enacted  that  the  landlord  shall  recover  <<  according  to  t^  gro9moH$ 
of  any  mich  condition  or  covenant  respectively,  unless,  &c."  Accord- 
ing, then,  to  the  pf^fmnon  of  the  condition  npw  in  question^  be  copld 
not  cfiter  where  he  gave  snch  a  licence ;  mkd  therefore,  ^ch  a  licence 
is  s^l  an  efibctnal  permimon  to  a^gn  although  n.ot  conformable  to 
the  statute. 

Let  us  next  suppose  the  case  of  a  consent  not  conformable  either  eacii^ 
4o  the  condition  or  to  the  statute;  as,  if  the  ooildition  be,  not  to  bte^cither. 
-aaagn  without  licence  in  writing  signed  by  the  landlcH^d ;  and  the 
tenant  assigns  by  deed  to  which  the  landlord  is  not  a  party,  but  with 
his  consent  in  writing  not  ngned  by  him :  this  is  now  wholly  in- 
operafive,  for  it  is  not  a  licence,  not  being  agreeable  to  the  condition ; 
it  is  not  a  auffident  consent,  the  landlord  not  bdng  a  party  to  the 
deed,  nor  can  it  operate  as  a  waiver,  as  it  might  have  4on0  at  comr 
4Ban  law.  Ante  p.  441,  for  by  this  clause  a. waiver  mi^t  he  jiigned  by 
the  landlord;  and  although  he  should  go  on  receiving  the  rent  froln 
ilie  asmgnee,  and  recognizing  the  tenancy  for  any  number  of  years^ 
Knd  allowing  and  eneouraging  the  tenant  to  expend  money  on  tbe 
premises,  yet  he  may  afterwards  re-enter,  and  the  tenant  can  have 
no  rediess  to  recover  back  the  possession  either  at  law  or  m  equity. 

We  now  proceed  to  the  4th  section.    . 

Note  10. 
[^  fVhere  any  actual  waiver  of  the  benefit  of  any  oandiium  or  covmqaf  ZH^^u^^ 
in  any  lease  as  aforesaid  *'\    Although  the  Ist  section  treated  of  two  !!?rd^wJ- 
matters,  viz.  consent  and  express  waiver,  here  the  subject  of  wai-  *"* 
ver  only  is  taken  up:  but  it  seems  that  by  waiver,  &e.  must  be 
understood    the    dispensation    with  forfeiture  produced  by  a   li- 
cence;  for  as  we  have  aeen.  Ante  p.  MS,  the  law  before  ihe  act  was 
that  a  waiver  of  a  forfeiture  in  any  one  particuhir  instance  was  not 
deemed  to  extend  to  any  breach  of  condition  other  tlian  that  to 
which  it  specially  related,  nor  to  be  a  general  waiver  of  the  con- 
dition; and  therefore,  if  ^waiver,'  here,  were  taken  in  its  confined 
and  technical  sense,  the  clause  would  only  operate  as  a  declaration 
of  the  existing  kw  of  waiver. 
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J™''"*"  «^       2dly.  We  now  return  to  the  2d  section^  which  forms  the  2d  bnmeb 
of  the  first  class  of  enactments,  limiting  the  rights  of  the  piirtiei  to 
the  assignment  or  saUetting,  where  the  provisions  of  the  aet  are  no 
complied  with. 

Note  11. 

Emgofthii      [<  The  person  assigning  or  subhtting  contrary  to  dUs  Od^  witkml 
suck  consent^  signified  as  hereinbefore  directed.'']    This  daofie  deprives 
the  assignor  or  mesne  landlord^  in  certain  eases,  of  any  remed j  for 
recoveiy  of  any  rent  or  sum  reserved  from  his  assignee  or  tenant  or 
for  the  occupation  of  the  lands.    The  case  of  a  waiver  is  not  ma^ 
tioned  here;  and  unless  it  is  included  under  the  terms  ^sndi  eoi^ 
9ent%  it  would  seem  to  be  provided,  that,  if  in  case  of  a  lease  mads 
before  the  2d  of  June,  1B26,  containing  a  condition  against  saUel- 
ting,  the  tenant  should  now  make  an  underlease  by  deed^  to  whick 
the  chief  landlord  is  not  a  party,  and  the  chief  landlord  should,  by 
writing,  signed  by  him,  expressly  waive  the  forfdture ;  the  nndei^ 
-tenant  may,  notwithstanding,  hold  tbe  premises,  (for  the  chief  land* 
lord  cannot  evict  him,  having  waived  the  forfeiture,  nmr  his  imme* 
diatc  landlord,  for  the  underlease  is  not  declared  to  be  void),  and  be 
shall  not  be  compelled  to  pay  his  r^st,  for  by  this  clause  be  ii 
exempt;  he  may,  however,  it  seems,  be  sued  for  not  repairing,  or 
the  like,  for  that  is  not  forbidden.     The  like  anomaloos  state  of 
things  arises  where  a  regular  licence  is  given,  bat  not  a  consent 
signified  as  the  act  directs.     And  even  where  the  chief  UudHord 
retains  his  right  of  entering  for  the  forfeiture,  but  docs  not  proceed 
to  enforce  it,  the  undertenant,  in  the  mean  time,  will  continue  to 
enjoy  the  same  advantages. 


Prov'mon*  of 
Ki.  j,  a,  7»  8. 


Sdly.  The  third  branch  is  that  limiting  the  rights  of  the  parties  to 
the  assignment  or  subletting,  whei*e  the  provisions  of  the  act  aie 
complied  with.  Tliese  are  oontaiaed  in  §§.  5,  6,  7,  8 ;  which  are  eo 
special  that  it  may  suffice  here  to  refer  to  them. 


rrovinitos  4thly.  We  have  now  only  to  notice  the  9tb  section,   tbe  la^ 

branch  of  the  enactments,  which  restrains  the  tenant's  right  of  deTi»- 
ing  or  bequeathing. 


CH&P.III.]  E^BCTMENT.  408 

Note  12. 
[<JB  $ktanoi  be  bmifitt^  ^.]  This  seetion,  like  the  ^th^  has  ^f^ 
reference  both  to  the  cases  arising  under  the  1st  and  ander  the  3d 
sections;  it  omits,  indeed,  leases  made  on  the  ist  of  June,  18d6,.but 
it  provides  that  in  other  leases,  sach  as  the  1st  section  embraces,  k 
diall  not  be  lawful  for  the  tenant  to  devise  the  lands^  so  as  to 
divide  them  to  or  among  several  penM>ns*  No  mention  is  here  made 
of  knf  lieenee^  consent^  or  waiver,  on  the  part  of  the  hmdkfd;  and, 
of  course^  notwithstanding  anj  snch  act)  the  devise  or  bequest  is 
still  unlawful.  It  is  equally  unlawful  even  where  the  condition  does 
■not  pixmde  against  sen  asrignment- by  devise;  as,  if  the  condition 
were  only  against  underletting ;  or  even  though  it  should  expreoJy 
anihenae  it,  as  in  tlie  case  <^  a  conditioii.  not  to  assign  excepti  by 
his'  last  will  and  testament.  That  it  shall  not  beimQ^  fto.  geems 
to  mean  that  sheh  a  devise  or  bequest  shall  not  take  efleet;  or, 
according  to  the  expression  in  the  subsequent  proviso,  shall  be 
prevaUed;  and  so  in  the  Srd  section^  *  not  lawful,'  and  '  voi^'  seem 
to  be  synonymous. 

H.QfiXe  Provisions  tespetSng  L&ases  ruaie  afier  the  1st  of  JtmCj 

1826. 

In   this  class  of   the  provisions  the  subject  of  conditions   is  prorwontor 
nItqgediBr  afaBudoned;  and  the  right   of  re-entry,  for  breach  of  a  *»»ggy 
ebndttimi  against  assigning  or  subletting  in  a  lease  made  subsequently 
to  the  1st  of  Jtme^  1826,  is  left  subject  to  the  same  rules  as  to  dis» 
pensatimi  and  waiver,  as  exist^  with  req[ieot  to  aU  leases  prior  to 
the  act.    A  new  policy  is  adopted,  tod  it  is  dedared  to  be  unlawful 
to  assign  or  sublet  oontnury  thereto;  such  assignments  and  sublet-' 
tings-are  declared  to  be  wholly  void;  but  no  forfeiture  is  declared  to 
result  thereftom. 

Several  descriptions  of  leases  are  here  excepted : 

1st.  All  leases  containii^  a  clause  expressly  authorizing  and  eon  g^ggjg^ 
powering  the  lessee  or  tenant  to  assign  or  sublet : 

2dly.  Leases  for  99  years  or  upwards : 

Sdly.  Leases,  for  lives  or  years,  with  a  covenant  for  perpetual 
renewal: 

4tlily*  Leases  held  immediately  under  any  persons  or  bodies  cor« 
porate  or  ecclesiastical : 
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dthly.  Leases  held  under  any  peraons  deriving  from  the  immedi- 
a^  lesiees  of  suob  penons  or  bodies  oorpomte  or  tcologiifltiealt  with 
a  toiies  guoties  covenant  for  renewaL 

There  is  a  curious  omission  hare,  vis.  leases  held  immediatdy  un- 
der the  immediate  lessees  of  persons  or  bodies  oorporata  or  eedeuas- 
•ticaly  with  a  totiea  quoiiei  eovenaitl  far  rsnewal  ;.iRbieh  are  not  witb- 
•in  the  terms  either  of  the  4th  or  the  dth  exoeption. 
Mt  «%1        ^  ^^"'"^  within  this  section,  th^  assignment  or  stiblaitiiig  shall  be 
tSSSS^  vold^  unless  made  with  the  express  oooseiit  of  the  landlord,  tei* 

wntlettuwl     -•/•    J 

aihociii.        -tltieOy  ... 

Where  the  assignment  or  subletting  is  by  deed  or  written  instru. 
laonty  either 

.    Iftt,  By  his  being  partg  to^  and  siff9img  and  maUrng  suck  deed  or 
written  instrument,  or, 

2dly.  By  his  ttrUtem  mdarsemad  on  sueh  deed  or  iaslnimesit,  nA^ 
fying  or  confirming  the  same ; 

«•  And  where  the  assignment  or  snbletting  shall  not  be  by  dsed  or 
written  instrument,  testified,  by  his  consent  in  writmg  ^*~ 

And  no  condructive,  or  parol,  (by  which  is  meant  oral)  waiver 
of  die  benefit  of  this  act  is  allowed ;  npr  shall  mi)  iictiial  waiver  of 
the  benefit  of  the  act  by  the  landlprd  be  deemed  to  extend  to  any 
instance,  other  than  that  to  which  it  shall  specially  relate,  nor  to  be  a 
general  waiver  of  the  benefit  of  the  act. 
^'^'Jl^J^  As  no  forfeiture  is  created,  the  tenant  may,  Boiwithstanding  At 
act,  put  as  many  assignees  or  undertenants  on^  die  lands  as  bi 
pleases,  without  the  consent  of  his  landlord ;  but,  as  the  assigngMDli 
and  underleases  are  void,  he  may  turn  them  out  again  when  Is 
pleases ;  and  so  long  as  they  hold,  they  may,  mth  impunity,  refsM 
to  pay  him  any  rent,  or  to  perform  any  oovenant  or  agreement  eole^ 
ed  into  with  him.  It  may  be  questioned,  too,  on  4he  one  hsal 
whether  he  can  treat  them  as  trespassers,  and  sue  them  for  bsbb 
rates;  and  on  the  other  hand,  if  they  voluntarily  pay  rent  to  Um, 
whether  they  can  afterwards  recover  bscjk  the  amount^  as  paid  oyoo 
a  void  contract  ? 

The  Scotch  law  makes  a  distinction  between  offriatMwr&l  ks0S» 
which  are  subject  to  a  restriotioii  against  assignment  and  aablsitist 
unless  the  contrary  be  expressed ;  and  urban  leases,  which  ass  ofm 
to  be  assigned  and  sabMi  nnless  thraa  te  aa  express  rsstridisBy 
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JMPj€bMi4  m  thkLm>8  9f  ScotL  76$  Irat  dmt  policy  has  not  been 
fiiHe'vred  heri^  and  ibel^iU:^  anigntaeBite  and  kaaes  of  premieee  ia 
oiiies  and  towtkR,  and  eteii  the  letting  of  lodgings  there,  oome 
tlie  prdviakni  bf  tina  act  («r). 

CfLimiitmmioikeSit*t(fEMirp. 


21  Jac.  I.  Eng.  c  16,        No.  XXIIL— 10  Car.  I.  It.  sess.  2,  c  6, 
§§.1,2,(6).  §§.12,18(6). 


It  was  the  ofunion  of  Lord  Kenyan^  C.  J.,  and  BuUer  and  Grosej  iiieftatnteo« 
JJ.mBoed.  Tarrant  v.  HeUier^  3  I>wmf.  ^  E.  172— 174»  (the  caae  X'^S^' 
of  an. implied  ^ndkion  on  a  copyhold  estate),  that  tiie  lord  must  ^SUS^^ 
avail  himself  of  his  right  of  entry,  within  20  years  from  the  time  of 
condition   broken.      Lord   Bedeadak  has   held  that  the  act  of  a 
tenant  disclaiming  his  landlord's  tide,  and  admitting-  title  in  a  ihird 
person,  shall  not  affect  his  landlord's  title,  if  the  landlord  have  no 
knowledge,  or  does  not  acquiesce  in  such  act ;  but  if  the  landlord. 


I  If II 


(s)  IndtKpBoditadj  of  the  imperfections  eriwsg  from  the  many  omierions  end  defiscti 
olisenrable  in  this  act,  the  whole  frime  and  policy  of  its  provisions  appear  extremely  ob- 
jeedonablek  The  4nl  #hfch  requulad «  remedy  lay  in  tiie  lltii  maiim,  that  conditions 
are  nol  anortionable^  or,  at  least,  in  the  doctrine  of  di^ensation  as  settled  in  Dumpor*s 
cose.  ^Aiat  is  a  grieTance  as  muth  felt  ih  JSngtand  as  in  Ireland,  and  an  alteration  of 
tiM  Unti  hi  *ihh  respect,  Was  called 'lor  in  both  countries.  If  this  change  were  effected* 
it  iSMgllt  be  left  to  parties  to  frame  theb  contracts,  and  enforce  the  fulfilment  of  them,  as  it 
sbeiild  a«toi  Vhost  adtfaoibfe  to  themseWes,  And  soitaUe  to  the  drcumstaaces  in  which  they 
Is^yite^be  plaeed.  But  this  act  sssumes,  without  regard  to  circumstances,  that  assign- 
mcot  a«d  subletting  arp  erils,  abstractedly,  and  per  se,  and  sometimes  without,  or  even 
ag^nat  te  iAr^  tod  consent  of  the  chief  laiidloftL  It  obnfbubds  the  natural  relations  of 
plHCiea;  it  nullifies  their  contracts  when  no  pemn  is  ii^red,  or  complains  of  them.  It 
bot  only  takes  parties  unawares,  but,  in  many  cases,  it  leaves  them  no  room  to  escape  fVem 
^  'aMd  'Its  proHsi^M;  thus,  if  a  laadlord  is  desirous  of  making  a  lease,  without  being 
sokiiact'to  be  placed  in  the  embarrassing  situation,  into  which  be  may  be  thrown  by  this 
acl,  but  at-Uie  same  time  Wi&hite  to  'Metre  a  right  of  re-entry,  if  the  lessee  should  assign 
«r'iiiblet'#ifliolit  insliasnoe,  the  act  preventa  ht»  attaining  both  objecU ;  for  if,  to  get  rid 
of  tlio  act,  he  inserts  the  clause  auUxniaing  the  tenant  to  assign  or  sublet,  his  condition  is 
repiigiOAi  to  thAt,  Ainl  therefore  vdid.  Some  of  the  provisions,  besides,  are  likely  to  prove  as 
ineflbctriar  for' their  avowed 'purposes,  as  they  are  revolting  to  the  principles  of  justice  in 
tfaeir  natuie.  Thus,  A.  becomes  seised  of  a  lease  for  three  lives ;  he  has  five  dsughters ; 
h€  defies  to  t#o  of  them  in  til-tain  prt>ponionk,  and  dies :  to  avoid  dividing  the  farm, 
tlua  la  dedaicd  to  be  unkwIUl,  and  the  consequence  is,  that,  instead  of  the  two,  the  Jiioe 
daughters,  as  co-heii^ases,  shall  share  it  between  them.  So,  J?,  takes  a  lease  for  90  years  ; 
he  Ims  ten  brothers  and  sisters,  and  bequeaths  hb  interest  to  two  of  them :  this,  by  the 
aiiaU  be  void,  and  the  ten  shall  have  it  as  his  next  of  kin. 

(h)  Ante,  p.  23. 
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having  notice  of  such  act  of  ditclaimer,  does  not  proceed  toe  ikt 
forfeiture,  but  acquiesces,  the  statute  of  limitations  will  mn  against 
him  as  in  ordinary  cases,  Hovetukn  v.  Lord  Annedty^  S  SekoaL  ^  £. 
624,  625.  Nonpayment  of  rent  reserved  on  a  lease,  though  for  up> 
wards  of  20  years,  shall  not  bar  the  lessor  from  recovering  posses- 
sion at  the  expiration  of  the  term,  but  it  may  be  a  circumstance  of 
evidence  to  show,  that  the  rent  has  been  conveyed;  per  Lord  Rtdei- 
dale^  Saunders  v.  Lord  Armeskyj  2  SchoaL  ^  L.  106. 


Of  special  Licence  to  enter,  and  obtaining  Leave  of  Court  to  bring  an 

Ejectment, 


No.  XXIV.— 85  Hen.  VL  Ir.  c.  &  \Btit.PmL  e.  d,)  (a). 


It  is  a  general  rule  of  those  courts  of  justice,  which  take  the  lands 
of  parties  into  their  hands,  not  to  allow  others  to  entor  upon  them 
or  otherwise  interfere  with  the  possession,  without  the  spedal  bate 
Aiioutiair      of  the  court  for  that  purpose  first  obtained.    Tliis  has  been  nartkn- 

cjumot  re-en.  Jiiti*  11 

tofn^In^Scct.    ^^Y  *'*®  c^^**®  ^^^  regard  to  the  lands  of  persons  who  have  been  oat- 
°^^  lawed,  and  a  practice  formerly  obtained,  at  the  revenue  side  of  tlie 

Court  of  Exchequer  here,   where  the  laniard  was  outlawed,  of 
granting  leave  to  a  custodee,  who  could  not  otherwise  procure  die 
rents  of  the  tenants  of  the  outlaw,  to  bring  an  ejectment  for  nonpsy- 
mcnt  of  rent,  or  distrmn  in  the  name  of  the  oudaw ;  Sempd  v. 
Prior,  Fern.  Sf  S.  SIO,  Blackiston  v.  Bochfortf  ibid.  477 ;  but  in  the 
case  of  King  d.  Poe  v.  Ball,  Ridg.  L.  jr  S.  94,  it  was  determined) 
upon  a  bill  of  exceptions,  that  a  landlord  who  is  outlawed  in  a  ctril 
action,  and  whose  lands,  demised  to  his  tenant,  are  found  by  inqui- 
sition, which  is  estreated  into  the  Exchequer,  and  the  lands  therfr* 
upon  granted  in  custodiam,  caimot  maintain  an  ejectment  against  Ae 
tenant  for  the  nonpayment  of  the  rent  of  those  lands :  and  YebBerta^ 
C.  B.  there  said,  he  had  declared  his  opinion  repeatedly,  that  cm 
who  lias  been  outlawed,  and  thereby  forfeited  the  pernancy  of  V^ 

(a)  Ante,  p.  23. 
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pi^ta  to  the  crown,  cannot  maintoin  ixfty  ejectment.    But  this  does 
not  interfere  with  the  rights  of  third  persons;  thus  a  morl^jiigee, . 
who  has  gotten  leave  to  traverse  theinquisition,  may  distrain  or  bring 
ofectments  against  the  tenants  of  the  outlaw,  with  the  leave  of  the 
court;  HamilUm  v.  (yBrien^  Fern.  &S.  314. 

So  nnder  the  statutes  of  cessavit  also,  if  the  demandant  in  the 
ceuami'  be  ontiawed  in  a  personal  action,  this  outlawry  may  be 
pleaded  in  bar  of  the  action,  because  the  arrearages  are  due  to  the 
kmg;  2Co.InsL29S. 

It  is  questionable,  therefore,  whether  the  special  licence  to  enter,  Efibctortbe 
of  the  lieu-tenant  and  council,  spoken  of  in  this  statute,  would  be 
of  any  use  in  enabling  the  outlaw  to  recover  the  possession  of  his 

If  a  person  bo  outlawed,  and  the  lands  in  his  possession  be  te^SStil^ 
extended,  the  outlawry  and  inquisition  do  not  take  away  the.  right  m^^c^ 
of  any  third  person  to  enter,  maintain  ejectment,  &c.;  Hamm^ifTs  icaTeorihe 
oase^  Hardr.  176,  Qnn.  Dig.  XMagary(D)  5;  but  in  such  cases  the  ^^^j^orthe 
ejectment  must  be  brought  in  the  EauAequer^  because  the  king's  <»*^<««»<^ 
revenue  is  concerned;  Hardr.  176;  JR.  1  2%6.  1711,  2  Ubir.  Bjso.  ^ 
ExeL  Lr.  42.    And  therefore,  if  a  tenant  be  outlawed  either  upon 
mesne  process  or  after  judgment,  and  the  landlord  would  bring 
an  ejectment  for  the  recovery  of  the  possession  for  non-payment  of 
sent^  &C.  or  would  distr^,  he  must  first  obtain  a  rule,  in  the  cmtO' 
diam  cause,  for  leave  to  do  so  notwithstanding  the  custodians    for 
this  purpose  an  application  must  be  made  to  the  court,  upon  an 
affidavit  of  the  facts,  which,  to  prevent  collusion  against  the  king's 
tenant,  must  contain  a  denial  of  collusion ;  lAMdsay  v.  Baker,  Fern. 
jf  S.  120 ;  the  attorney  general's  consent  is  likewise  to  be  obtained : 
JimL  or  else  it  should  be  shown  that  he  has  had  proper  notiqe, 
(upon  which  a  fee  of  two  guineas  is  usually  paid  him;  2  How.  Bev. 
&  JBxcA.  /r.  32,  note,)  and  that  he  has  no  objection  to  the  rule ;  notice , 
is  also  to  be  given  to  the  custodee,  and  a  constat  of  the  custodiamt  or  an 
attested  copy  of  the  order  for  the  tenants  to  pay  their  rents  ought 
to  be  produced  upon  the  motion ;  2  How.  Exch.  PL  85.    The  land- 
l<nd  is  entitled  to  an  absolute  rule  for  leave  to  distrain  or  bring  an 
ejectment ;  Cassan  v.  Pabnerj  Fern,  jp  S.  400 ;  although  other  per- 
sons can,  in  general,  only  have  a  rule  to  show  cause,  in  the  first 
instance;   Graham  v.  Kmmetfyf  Ibid.     If  the  landlord  bring  his 
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ejectment  without  such  leave^  or  l»ii^  it  hi  any  oourt  but  Htm  Ea^ 
cieqnerj  he  will  be  attached;  Sweet  ▼•  AueUHf  Venu  §f  &  805; 
Lynch  v.  Blakef  Ibid.  478;  and  although  the  outlaw  be  dead) 
it  is  still  a  contempt  of  the  court  to  take  any  step  to  affBet 
the  lands  without  its  leave;  Ibid.  The  established  rule  <if  dw 
■Goort  is,  that  after  service  of  the  order  of  ocsftMitaiN^  the  tenant 
shall  not  pay  rent  to  any  bat  the  enstodee,  and  though  die  land- 
lord should  distrain,  &c.  without  leave  of  the  court,,  the  tenant 
must,  nevertheless,  comply  with  the  order,  and  should  ajq>ly  to  the 
court  for  an  attachment  against  the  landlord  for  dtistraimng^  &c. ; 
Lindsay  v.  AiAer,  Ibid.  118,  {Carmidiad  v.  Siuart,  2  Bam.  iiso.  & 
EsBch.  Ir.  4),  cofi^},  but  it  is  no  oontoiq^  to  distraiBt  &c  before 
the  service  of  that  order,  though  after  the  grant  in  custodiam ;  Warit 
v.  Mooney^  Vem.  ^  S.  480 ;  nor  fotf  the  tenant  to  pny  hm  rent  to  Us 
landlord  before  such  service ;  DarquUr  y.  Bngkmd^Ibid*  818^  (2Ute 
V.  7Vt^  2  How.  Bat.  &  JExch.  It.  41^  cxmitii.) 

JT  the  landlord  proceeds,  nithout  leave^  or.  in  a  wrong^  courts  it 
matters  not,  as  to  the  granting  of  anattaehnraiit  against  him  for  so 
doing,  whether  he  had  or  had  not  notice  that  the  lands  were  granted 
in  cuetaUamy  (for,  from  the  moment theldngfs  tifle is  oa recoM^  the 
court  is  boimd  to  see  it  uninvaded,')  although  such  dvenmstaneBi^ 
may  be  material  when  it  comes  to  be  considered  on  what  terms  he 
should  be  discharged  from  the  attachment;  Fctris  t»  Hxris^  Bid^ 
L.&S.  109,  118.     The  landlord  will  sometimes  be  compelled  to 
pay  the  costs  of  the  application  for  the  attachment;   Terrell  v.  B^ 
noldSy  2  How.  Bev.  &  Exehi  Ir.  40;  and  the  usual  terms  of  bang 
discharged  from  the  attachment  include  the  payment  of  the  costs  of 
the  proceedings  improperly  taken,  though,  if  the  cuetodiam  be  ob- 
tained by  collusion  or  through  vexation,  the  court  will  piermit  the  land- 
lord to  apply  to  set  it  aside ;  Bidt^.  L.  &  S.  120.     In  the  notes  to  the 
case  of  Farts  v.  FariSj  Ibid.  133,  134,  former  cases  are  cited,  in  one  of 
which,  Omtyn  v.  Kean^  a  rule  for  an  attachment  obtained  by  one  of  tho 
tenants  of  the  lands,  who  had  taken  defence  to  the  ejeotmen^  wsi 
discharged ;  in  another,  Hosty  v.  Mathew^  the  rtie  wns  disobaifed 
upon  the  terms  of  discontinuing  the  p^oceedia^  iii4he#}eetaiait; 
and  in  the  remaining  case,  Stock  v.  EngU^  where  thef  a|ipfieatioB 
was  not  made  until  after  the  expiratita  of  six  mondis-fram  tiie  eio* 
Cution  of  the  writ  of  posctession  upon  die  igectment,  it  wasrreAnei 
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Hmreirer  in  Farig  v.  Fans  that  circuidfltanee  wis  oontid^red  of  tim 
oooaequenoey  for  the  ooart  is  still  to  protect  the  refits  e(  the  orovm. 

Where  the  interest  of  the  tenant,  granted  in  eustodiamj  has  beeir 
ei^Bled  for  non-payment  of  rent,  &c.  and  die  landlord  has  got  the 
possession,  he  need  not,  it  seems,  move  to  have  the  0^6x8001  set 
aside,  liioiigh  a  mle  for  that  purpose  is  sometimes  granted ;.  Mohan 
▼.  OcflMtt,  Vem.  ^  S.  817  &  479. 

The  reason  that  this  control  is  exercised  is,  that  the  Court  <yf 
JSzckequer  must  be  better  acquainted  with  the  situation  of  the  parties, 
aad  of  the  tenants  of  the  landii  granted  in  Cuttodiam  than  any  other 
court,  which,  being  ignorant  of  the  rules  of  that  court,  m%fat 
•utter  the  proceedings  to  be  abused,  to  harrass  the  party  who  is 
tenant  of  the  crown,  and  under  the  peculiar  protection  of  the  court ; 
per  Ydvertonj  C.  B.  Vem.  fc  &  306 ;  see  also  Lord  Knigtborougk  v. 
Open,  B4dg.  L.  &  &  308  (a). 

There  are  other  casesalsoin  which  leave  of  court  must  be  obtainedr  Sf^dT* 
fiir  instance,  where  the  tenant  is  an  infant  ahda  ward  of  the  court  of  ISSmS^ 
chancery ;  or  a  lunatic  or  ideot,  under  the  protection  of  that  court; 
and  so  also  where  a  receiver  has  been  appointed  by  a  court  of  equity 
over  the  tenant's  estate,  or  a  sequestration  has  issued ;  for  in  all  these 
cases  the  court,  having  taken  the  management  of  the  lands  into  its 
own  care,  considers  itself  as  in  possession,  and  will  not  permit  an 
interference  without  its  leave;  and  one  object  is,  in  the  administra- 
tion of  the  pn^)erty,  if  third  persons  shall  be  found  to  have  bond 
fidit  claims  upon  the  lands,  to  have  tJie  funds  applied  in  ihdr  dischaige^ 
and  thus  prevent  unnecessary  litigation  and  expense ;  and  a  reference 
to  the  master  will  be  made  to  ascertain  the  rights  of  the  claimant; 
PhxpfiB  V.  The  Bishop  (f  Bath  and  WeUsy  2  Dick.  608 ;  Aifum.  6  Ves. 
jwu  288 ;  Angd  v.  Smithy  9  Ves.  Jim.  335 ;  Brooks  v.  Greathedj  1  Jbc. 
jr  W.  173;  Beer  v.  Wordy  Jac.  194;  Joknes  v.  Oaughkmy  Jac.  573; 
Dvnne  v.  Fondly  1  BoU  v.  B.  124;  Copdand  y.  Map^  2  BaU ^  B. 

()  Mr.  Howard,  (2  How,  Rev.  St  Etch.  Tr,  53),  remarks,  that  *'  this  matter  of  the 
lamUonl  being  obliged  to  get  the  content  of  the  Exchequer,  on  this  fiction  of  the  king'f 
prerogatiTe  in  this  proceeding,  is  not  one  of  the  smallest  grievances  attending  it,  it  being 
almott  impossible  for  the  landlord  to  be  certain  whether  the  lands  be  in  cusiodiam  or  not; 
milcsa  be  knows  the  names  of  all  the  creditors  of  bis  tenant ;  besides  the  expense  attend- 
ing ^  aforesaid  motion,  and  the  search  for  cusiodiam*,*'  It  is  to  be  presumed  that  those 
expenses  will  be  allowed  against  the  tenant ;  though  quart  whether  they  can  be  taxed  in 
the  ejectment  gnil?  In  Jngel  ▼  SnUik,  9  Ves.  jun.  339,  Lond  Eldon  says.  There  maj  be 
^leoawnieDce  in  the  practicei  but  the  inconTenience  the  other  way  ii  enoimoua. 
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67;  see  alao  Huni  v.  Priesi,  2  Dick.  540 ;  Hamhfn  v.  Lee^  1  Dkk 
94;  Bowles  v.  ParwnSf  1  Dick*  142:  Kaye  ▼.  CitmUnffhamf  5  ModUL 
406.  Although,  in  general,  maintenance  for  a  child  can  only  be 
chai^d  out  of  the  interest  of  its  fortune,  Beady  v.  MoffraA^  % 
School  8f  L.  35,  yet  in  one  case,  rent  paid  for  infants,  in  order  to 
save  their  estate  from  the  costs  of  an  ejectment  for  non-payment  of 
rent,  was  allowed  out  of  the  principal;  Ex  parte  M^Keyj  1  BaU  ^  B. 
405.  Where  it  appeared  that  the  party,  who  had  brought  an  ejectment, 
*  had  not,  at  the  time,  notice  that  a  receiver  had  been  appointed  by 

the  court,  it  was  considered  that  he  was  entitled,  notwithstanding  soIk 
sequent  notice,  to  continue  his  proceedings,  obtain  judgment,  and 
issue  execution ;  but  not  to  execute  it ;  for  if  he  had  proceeded  to 
disturb  the  possession  without  the  leave  of  the  court,  he  would  have 
been  in  contempt;  Toumsend  v.  ScmervUky  Hogan^  99. 
^I^J^^f^  Where  the  court  is  in  possession  of  the  landlord's  interest,  the  re- 
S&^Mw^^  ceiver  will  not  be  allowed  to  proceed  by  action  against  the  tenants, 
dlectteoaatiL  without  the  leave  of  the  court ;  it  has  been  held  too,  that  a  receiver, 
who  is  a  solicitor,  will  not  be  permitted  to  bring  actions  against  the 
tenants,  for  arrears  of  rent,  with  the  approbation  of  the  master,  in 
the  name  of  a  trustee  of  the  estate,  but  in  opposition  to  his  wishes ; 
DeUa  Cainea  v.  Hayward^  1  M^CleL  &  Y.  272  :  but  though  a  le- 
ceiver  cannot  turn  out  tenants,  without  an  application  to  the  mas- 
ter ;  the  court  will  not  entertain  a  motion,  to  restrain  the  receiver 
from  ejecting  tenants,  made  on  behalf  of  the  tenants,  or  of  a  n^ 
mote  remainder  man ;   Wynne  v.  Lord  Newborattgk,  I  Fes,  jun.  164. 


Of  actual  Entry,  §-c. 
Actual  entry       It  was  lon£r  doubted  whether  an  express  actual  entry  for  conditioa 

Hot  ncotiwary  °  *  • 

eUtmcntior  brpkeu  was  not  necessary  in  an  ejectment  brought  for  a  breach  of 
i^okai?"  condition.  It  appears  that  actual  entry  for  the  purpose  was  always 
proved  until  the  time  of  HalCy  C. «/.,  who  first  held,  at  the  assizeSf 
that  the  general  confession  in  ejectment  was  sufficient.  His  opiaioii 
was  adopted  by  the  court,  but  the  question  was  often  afterwards 
agitated,  until  at  length  it  became  finally  settled,  according  to  the 
opinion  of  Hale :  Afum.  M.  24  Car.  II.  1  Ventr.  248 ;  WUAer  v.  Gilh 
son,  M.  25  Car.  IL  3  Kebl.  218 ;  Abbot  v.  Sorrely  E.  26  Car.  ILS 
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KOL  282;  jlntm.  T.  80  Qar.  11.  1  VetUr.  SS2;  Littk  ▼.  Neaion,  1 
2  Z^L  A9M.  750,  (1  Soil.  259,  FarresL  264,  &  C.)  and  tke 
there  cited  by  HdU,  C.  J.i  per  Lord  Mansfield,  K  6  Gfeo.  lU. 
m  Oaks  v.  Brydon,  8  Bwr.  1897;  and  Goodngity.  Cahr^  ML  21 
Geo.  la  2  IhugL  (4C&  JBtf.)  477;  and  it  is  now  fidly  estabKdiad 
thai  an  aoiual  entiy  into  lands  is  only  neoessary  to  avoid  a  fine  widi 
proclamationa,  and  that,  onljt  under  Uie  express  words  of  the  statute 
of  fines;  4  Ifisa.  F/Z  iBii$r.^  j^.c.  24;  DoeT.WaUs^^  Eadl^wDA 
noie  (e),  ibkL  by  the  r^orter;  1  fVmi.  SamuL  819,  noie  (1).  to  Ckrke 
r.PgweUj  and  287,  note  (16)  ia  Ikfpay.  Mayo;  Adams  on  J^fectm. 
(2d  £dL)  88. 

The  eflbct  of  an  entry  at  common  law  is  to  vest  the  possesriim^  in  Eflbetorcn. 
him  who  enters,  by  relation  back  from  the  time  when  his  title 
accrued ;  i.  e.  from  the  breach  of  the  condition,  and  that  would  be^ 
in  case  of  non-payment  of  rent,  from  the  expiration  of  the  time  men- 
tioned in  the  clause  limiting  the  re-entry  for  the  last  preceding  pay- 
ment of  rent :  the  lesse  is  detemnned,  and  the  tenant  becomes  a 
trespasser  by  relation  from  that  period;   vid.  Lib.  Ass.   17  Edw. 
lU.  51,   52,  cose   10,   (£.   18  Eiu).  III.  19  b,   case  27,   S.  C. 
jr   ^H.   19  R.  nunc  pUwUo  31,'  there  cited;)    Lord  de  aiffonPs 
case.   Lib.   Ass.   18  Edw.  III.  60,  case   18;   Lib.  Ass.  40  Edw. 
IIL  248,  cost  86;    The  Bishop  ^  Excesier^s  case,   M.  41  Edw. 
III.  21  b,  case  8;  per  Choke,   in   E.  8  Edw.  IV.  4  a,  case  8; 
per  Townesend,  M.  19  Edw.  IV.  2  a,  case  5;  per  ewriam  in  Tonesosfs 
case,  8  Co.  170.    These  authorities  were,  certainly,  all  cases  where 
the  king  was  a  party,  but  then  where  the  rights  of  his  ward,  &c. 
were  concerned.     See  also  Doe  d.  Lawrence  v.  Shawcross,  8  Bam.  jp 
C.  752,  (5  DowL  ^  R.  711,  5.  C.)  where  the  rent  was  reserved  pay- 
able on  the  25th  of  March,  wiUi  a  proviso  for  re-entry  on  non-pay- 
ment of  rent  for  thirty  days,  and  Bayley,  J.  says,  "  Before  the 
statute  the  plaintiff  could  not  have  recovered  in  ejectment,  unless  a 
demand  had  been  made  on  .|he  80th  day  after  the  rent  had  become 
due  according  to  the  terms  of  the  lease.    The  titie  of  the  lessw  of 
the  plaintiff  must  be  taken  to  have  accrued  at  that  time,  which  in 
this  case  would  have  been  on  the  24^  of  ApriL" 

Whenever  a  party  has  a  right  of  entry  for  a  condition  broken.  Remedy  by 
(Com.  Dig.  ComUtion,  (O.  3,  4,  5,)  )  he  may  lawfully  enter  and  take  tSS^'"^^^^ 
possession  of  the  prenuses,  if^viM^ant,  or  torn  cattle,  th^recm,  without 


462  SIBCTBfBNT.  :  CBook  1 

bringing  an  ejectment;  as  he  may  io.  vpon  any  oikmwif^^  anliy) 
whether  by  reason  of  an  adverse  titk^  or  on  tlie  agfimtifln^if  a  iMtm 
or  notice  to  quit;  7imnft»  v.  CoatoTf  7  Ikanif.^JE.  431 ;  Dam  i. 
Ckumopt  1  Prtee  53;  andf  in  the  absence  of  the  tenfloity  Ae  kaadkid 
may  break  open  the  door  and  resume  tiie  poniossion»  tbom^  4one 
articles  of  furniture  remain^  and  the  tenant  cannot  tnat  ium  as  a 
trespasser  for  so  doing;  Ihmer  ▼•  MetfrnoU,  1  Bm^lL  15S,  {7  J.  £. 
Moorej  &'74^  S.  a)  Butcher  v.  Butcher^  1  Ban. ^  C.W^  (1  Mbm.^ 
2L  220,  S.  C).  But  actual  fbrce  or  pstsnnsl  Tisleace  nrast  hd  cais- 
.  fully  avoided,  for,  if  used,  it  would  snigeot  the  partaea  taan  iiriioU 
ment  for  a  forcible  entry  or  assault;  per  Lord  Kmjfon^  7  Durvf.ff 
£.432;  ^Durttf.  ^£.295;  and  see  7Ud  Phiet  («& £dit)  1196^ 
and  AnU  277,  note  (a). 


PracUcal  Obiervatiotu. 


I  have  discussed  the  learning  of  conditions  annexed  to  tenure  at 
so  much  length,  not  only  because  the  subject  has  been,  in  some 
measure,  neglected  by  other  writers,  but  because  a  notion  has  p»- 
vaiied  very  generally  in  Ireland^  that  conditions  in  leases  sre 
unavailing.  It  is  true  that  the  law  is  in  a  very  unaatisiHotory  state; 
but  it  is  the  same  as  the  law  in  England^  where  they  are  in  eveiry- 
day  use. 

A  landlord's  first  care  should  be,  not  to  give  posseaaoo  to 
his  tenant  witliout  a  regular  lease,  properly  stamped.  It  is  a  vulgsr 
ciTor  to  suppose,  that  it  is  for  the  advantage  of  the  landlord  that 
the  tenant  should  hold  under  a  proposal,  memorandum,  or  article 
(and  that  generally  unstamped)  and  that  he  should  not  have  a  lease. 
This  often  involves  the  landlord  in  litigation,  and  subjects  him  to 
costs ;  and  independently  of  all  other  considerations,  his  rights  are 
actually  less  ample  where  he  grants  an  equitable  article,  than  where 
he  makes  a  r^ular  lease. 

His  next  care  should  be  to  adopt  a  well  settled  form  of  lease,  sad, 
in  particular^   to  have  the  conditions  of  re-entry  wdi .  peaaei 
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Such?  eindidolii  are  of  grast  dkantagcl  io  tbe  lessor,  $b  the)r  ennUo 
fann  tk>  rosomo  lilo  yropsrfjr  wItob  it  gofi-  into  the  httds  of  a  bad. 
tenant      In  inserting  conditions,  plain  and  intelligiUe  langnsgio 
ooghttfli  be  nsedi    Some  lOBftters  require  speeiid  proriMMs;  the  pro- 
viso of  rsxentiy  in  the  ease'  of  non-payment  of  the  rent,  ilt  the  iSomMi 
in  connwMr  «Be^  is  estrettely  objeetionaUiB;  in  the  flnt  phioe>  no' 
claoee  is  iiitrodiKed'  dispennng  with  a  demand  of  the  rent;  (se^ 
Ante  jEfK^  419^.  41S^)'  and  forther,  the  provisa  is  usuallj  eonneoted 
ivMrtiiedbMseof  distress;  bf  whidi  ffce  husdlord,  as  we  efaaUsee^ 
i#'leA  eirposed  to^  diffieullies  nearly  as  gfeirt  is  those  wMch  attend 
the '•  dbmand  of  the  rant  •  The  ehmse  shoidd  contain  the  wordi^ 
^  although  and  notwithslelid&ig  no  demand  shall  have  been  made, 
for  pajmimit  thereof,  and  wheAcr  thetfe  shtdl  or  sheH  not  be. My 
sttfSeient  dtetr«»  npon  the  said  demised  premises.^    Speeiid  prd^ 
idmles'  am  alse^  mserted,  in  ease  el.  the  ]esseeV»  askigsung  or  mah*; 
letting  without  Kebnee,  beeomiag.banfcmpt  6r  insolvent,  oemmi^^ 
ting  waelis  or  negMtingftankiaoreagmns*)fire;  and,  in  JS^ptoM^  il- 
is  usoal'togli^.tlMB bm^nta genend powe^  of  entry* fiwtbbbtwek. 
of  s»9'eov«naiie  by  the  tfMnBt;>seB  Ae  fonna  in  Ouahb^LmuL^ 
Tern  97^  870.    To>  ihifcf  Mt.  Jiktrte!^  (1  Sh^/p,  TmKkitX9l^  m^)^ 
dbfetHH*  tlttt'  td'^V^  a^ bright  ef  r»-eiitr)vlbt  the ireabh  ef  aily  co«»4. 
nattl^  in  my  pAftiSHtAsiti  hewerer  trisW|  is^.  jierhapilr  going  farther 
thatt  .#te«  is^t  idl  neeMiiry' &l'orde^  to  provUe'ftr.  the^leesorfb 
iaMtreM )'  ttbdf  fasf  n^eomaseada  apcMrer  of  re^^ftry  fiir  tihe  brdaoheC 
ttHhf  ^M^ani,  ft»<  the  keash  of  whi^  ihe!  hmdlord.  shdil  reoovbr; 
dhlbagMF  ik  an  ttotiitM  at^1s»fl^t^a  d^tainfanmairt.    Bat^tfais  isefMl 
tO'  Aa'  objMstiott  on  the  part  of  the  landloidi:  that  to  enable  him  id 
i>^eo»ei^'the  possshfiien  ffarcenditiod  broken^'  he  must  proseoiite  two* 
ecdts  instead '«fcMl  -  It  would  be  better  ti>  say,  by  the  breach  of. 
which  damages  to  a  certun  amount  shall  be  sustained  by  the  land- 
lord. 

The  landlord  should  also  look  to  his  own  estate ;  especially  if  it 
be  for  lives  or  years,  whether  renewable  or  not ;  and  guard  against 
the  practice,  which  has  become  too  common,  of  granting  for  a  term 
equal  to  or  greater  than  his  own ;  if  he  holds  for  lives  he  may  demise 
for  years,  without  risking  the  loss  of  his  rights  as  a  reversioner;  or 
if  he  will  make  a  lease  for  lives,  he  should  be  careful  not  to  include 
those  for  which  he  himself  holds.    On  the  other  hand  he  should  not 
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iiivcdve  himself  by  undcolakkig  to' demise  that  wfaidi  lie  has  no 
power  to  grant,  and  shoiild  therefiovte  add^  pironded  hia  own  interest 
fdumld  so  long  laat. 

Having  created  the  condition  and  eecured  a  reTersion  in  himself, 
he  mnst  avoid  any  of  the  acts  that  have  the  eSect  of  deatroying  the 
condition,  which,  as  we  have  seen,  may  be  done,  by  purchasing  in 
the  estate  of  the  chief  landlord,  by  assigning  the  reversion  in  part 
of  the  premises,  or  by  expressly  dispensing  with  die  condition.  So 
he  should  never  before-hand  licence  the  toiant  to  commit  a  breach 
of  the  condition,  and,  if  heisdeeirbna  that  such  an  act  ahould  not  bo 
taken  advantage  of,  he  should  rather  wait  untO  after  the  breach  has 
taken  place,  and  then  he  may  waive  die  forfinture. 

Cases  oeeur  w4iere  difllcuhids  arise  as  to  eflbcting  such  serviee 
of  an  ejectment  for  non*payment  of  rent,  lis  thecourta  are  supposed 
to  require,  and  in^  which,on  thiU  aceount,  where  a  demand  of  the 
rent  is  not  exjwesriy  dispensed  with,  it  may  be  desirable  to  make  a 
fernial  dmond  of  it  For  dua  purpose*  the  lease  is  first  fb  be 
consulted,  and  if  it  contains,  any  apecial  rei|ni6ftle%  thiey  must  be  eom- 
pUed  with;  if  die  proviso  be  in  the  usual -formjfthei landlord  himself, 
(attended  by  some  penpon  who  may^ attest  the  fret,)  .or  some  oae 
duly  authorised  by  hinv  \An^  pk  482)^  should  attend,  upon  thepc^ 
mises  at  the  most  notorious  place  (according  to  the  directions  gii^eo, 
Antep.Afl4f;  &a)  upon  the  day  limited  thy  the  Jease  for  the  purpose, 
about  half  an  hour  brfore  sunset,  and  reasain  until  die  son  is  seil^ 
(i^M/le />.  417,  &c.};> and  iipon. coming  to«the  place,  he  oc^t  to 
demand  the  sum  whfeh  became  due  at  the  last  rent  day,  aayii^,  ^I 
demand  one  quarter's  rent,"  (or  one  half-year's  rent,  &c»  at  so  mnch, 
being  the  quarter's  oi*  half-year's  rent)  <^  due  to  me"  (oTt  toAB. 
&c.)  ^^ on  the  day  of  .  in  jtheyear  ". 


EJEClTkfBNT.  46d 


BOOK  II. 

EJECTMENt  F6R  NON-PAYMENT  OF  RENT  BY  STATUTE. 


CHAPTER  L 

WHERE   LESS  THAN   A  TEAR's   RENT   MAY  BE   DUE, 

i 

.   Th^  st^ti^tea  resppctupg  ^ject^ncnt  for  non-payment  of  rent  appear 
%o^  bp.  pit^S^^ly  4ivia]^^  u^O  ^wo  classes  with  respect  lo  tbe  questLou^ 
in  wba^pafktf  ;has  tbe  landed  been  enabled  thereby  to  proceed  by 
^e(6tp\9l^  whe^f  h^  cqi^,  not  make  a  re-emtry  for  condition  broken 
s^  coonno^  IfLV^ ;  the  firs^  where  he  is  empowered  to  proceed  although 
th^fe  bo  le^  than  a  year's  rent  in  arrear ;  the  second  where  there  is 
a  year'if  rent  or  more  in  arrear.    And  accordingly  it  may  bo  said 
that  a  hmdhurd  may  now  maintain  an  ejectment  for  non-payment  of 
rent;  1st,  where^  in  irdanij  more  than  half  a  year's  rent  is  duc^  or 
vrhere.  in  EnffUmd,  half  a  year's  rent  is  due,  provided  he  haa  reserved 
to  him  a  power  of  re-entry  for  non-payment  of  rent,  and  that  there 
is  no  sufficient  distress  on  the  demised  premises,  (11  4Jini  Jr.  c  2, 
§•  2,  4  Geo.  II.  Enff.  c  28,  §.  2,)  or  if,  in  Ireland^,  there  having  beca 
a  sufficient  distress,  it  shall  have  been  unlawfully  rescued  from  him» 
(4  Geo.  /.  Ir.  c.  5,  §§•  1—2,) ;  2dly,.  where,  in  Irtlandy  a  year's  rent 
or  more  is  due,  either  upon  a  lease,  or  a  minute  or  contract  in  writing 
containing  an  actual  demise,  (4  Geo.  /•  /r.  c  5,  §.  3 ;  8  Geo.  I.  Ir.  c.2^ 
§.  1,)  and  although  there  should  be  no  clause  of  re-entry,  (5  Geo.  II. 
Ir.  c.  4,  §.  1,)  or  upon  an  article,  minute,  or  contract,  in  writingj 
ascertaining  the  rent  payable,  where  the  premises  have  been  enjoyed 
thereunder,  although  containiug  neither  an  actual  demise  nor  a  clause 
of  re-entry,    (25  Geo.  IL  Ir.  c.  13,  §.  2.) 

3  N 
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4  Geo.  U.  Bug.  x.  28,  No.  XXV.— 11  Aim.  Jr.^  2,  $§.  2, 

§.  2,  (a).  S,  (a). 


•tlM  «4ectment 


Wote  1. 
Tte4n.  l^  Inatt  aues  betwem  hmdbrd^iitd  iemmL*^    Tke  iwrda  -of 

SSi^^«^^  section  appear  to  limit  the  operation  of  the  act4x>  cases  haying  four 
necessary  requisites  at  the  time  of  the  service  of  the  dedanlion  in 
ejectment;  viz.  1.  the  relation  of  landlord  and  tenant,  created  by 
lease ;  2.  a  certain  amount  of  rent  due,  in  hrdand  '  more  thaa  one 
half  year's  rent,'  in  England  <  one  half  year's  rent  ;*  S.  a  right  of 
entry  in  die  landlord ;  and  4.  the  want  of  a  sufficient  JBaticss-onthe 
demised  premises. 

With  respect  to  the^r^  raqmdte,  we  liaYe,  bendea  the  above 
Mrad^  words,  (which  expressly  limit  thevperalion  of  fiie  act  to  cases  be- 
^iMM.  tween  landlord  and  tenant,  and  therefore  require  the  ecdstence  of 
tenure^)  the  further  words  <  the  landlord  or  huati — ^  the  UMMt^-— 
*•  Uie  demised  premisses :'  and  in  the  provinon  (ot  redonplion  by  a 
mortgagee,  at  the  end  of  the  section  of  the  English  act, '{see  AnU^  pi 
27),  the  words  are,  ^  such  lessor,  person  or  persons  intttled  to  the 
remainder  or  reversion^  as  ajbresauf. 

The  words  in  the  English  act  would  seem  to  require  the  exist- 
ence of  a  reversion  in  the  landlord,  but  there  is  nothing  in  the  MA 
act  to  make  that  essential,  unless  indeed  it  be  indispensable  to 
tenure* 

It  will  be  necessary  to  enter  fully  into  this  point  in  comment- 
ing on  the  provisions  collected  in  the  next  chapter,  under  which 
the  question  has,  in  general,  been  raused.  Under  the  acts  now  be- 
fore us,  it  may,  indeed,  also  arise,  where  the  ejectment  is  brought 
by  the  originfd  lessor,  who  demises  for  a  term  co-extensive  with  bii 
own,  or  by  his  heir  or  personal  representative ;  but  not  where  it  ii 
brought  by  his  assignee ;  for  by  the  third  requisite,  a  r^ht  of  re- 
entry is  necessary,  and  that  does  not  pass  to  the  assignee  of  tlie 
lessor  in  such  a  case ;  Ante^  p.  376.    ''I  shaU,  therefore,  p6s^ne  tk 
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further  oonsi^ration  of  this  subject  to  the  next  chapter;  where  tlie 
cases  shall  be  collected. 

In  the  statute  of  cessavity  in  like  manner,  the  words  are,  *  cebd  ad^mw 
qi  tknt  la  terre ;'  and  therefore  it  is  held,  that  in  that  writ  the  tennre  is  K^SSterf 


traversabler  H.  10  Edwi  III.  6  by  case  16;  T.  91  Edw.  III.  83  ^ 
ease  17  r  E.  43  Edio.  III.  15  by  case  10 ;  M.  45  Edw.  III.  15  a,  case 
16;  1  JFSteA.  .iftr.  167  by  Cessavit  plL  14,  38;  I  Bro.  Abr.  125  o^ 
CessaoiipL  41,  (^-jdOI  8,  16,  18,  26,) ;  2  Cb.  /n^  206^ 

A  doubt  was  oonoeived  on  the  statute  of  Gbmcesiery  {Ante  p.  8,) 
whether  it  extended  liie  remedy  by  cessavit  to  rents  and  services 
without  deed,  forasmuch  as  it  spoke  of  such  only  as  were  reaenred 
by  deed';  m.  *  sasmzftre  ceo  qe  est  ctmtenu  en  lescrit  dd  lesi*  but  that 
doubt  was  considered  to  be  removed  by  the  statute  of  fVesim.  2, 
{Ante  p.  4,)  which  recited  the  former  act  without  menUoning  deeds ; 
2  Cb.  Inst.  207,  &  401. 

Note  2. 
['  That  nwretkanane  halfyean's  rent  sHall  be  in  arreoTy*  11  Akn.  Ir.  Sfn',4SS 
*  That  one  half  yea^s  rent;  4  Geo.  11.  Eng.'-]    This  is  the  second  ^'^**- 
rcc|U]inte  to  bring  a  case  within  tliis  act.      It  is  afterwards  sud^ 
**  due  before  the  declaration  in  ejectment  was  served;"  tfierefore,  if  tentetnnkt 


served  oq  a  rent-dfey,  the  rent  then  accruing  cannot  be  taken  into 
account,   for '  rent   is   not  dlie  until  midnight  of   the  day  or  the 
last  of  the  days  on  which  it  is  made  payable  by  the  reservation  of  the 
lease,  Clunfs  case^  10  Co.  127.    It  is  clear  from  the  words  immedi-  j^'tnhe 
ately  following,  ^z.  *the  landlord  or  lessor  to  whom  die  same  is  £!!SlS^'di». 
due,*  that  under  this  act  it  will  not  suffice  if  one  part  of  the  entire  g^<ptjr 
imm  be  due  to  one  lessor  of  the  plaintiff  in  ejectment,  and  another  «i»»nwiiy- 
to  another,  but  the  entire  sum  required  by  the  act  to  be  in  arreais 
ttittst  be  due  to  imoy  or,  if  to  several,  concurrently,  as  to  joint- 
tenanta. 

So  it  was  held  under  the  statutes*  of  ceMorii^  {Antepp^  3—5,)  that  if  ^USSSS^oi 
the  tenant  cease  for  one  year,  and  then  the  lord  grants  over  bis  seig^  MWftt. 
niory,  and  then  the  tenant  ceases  for  another  year,  nrither  the 
grantor  nor  the  g^ntee  can  take  advantage  of  the  cesser  in  this 
ease,  per  curiamy  in  Btngham^scasey  2  Co.  93  a;  2  Co.  InsL  401 . 
(denied  by  Dodderidge  in  ComwalHs  v.  Hammondy  Palm.  417,  but 
m^HaveryiBy.  Hare^  3  BtdOr.  253,  255).    So  in  Sir  MoUe  FinMs 
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caacj  2  hecfo.  144,  it  is  said, — the  tenant  of  the  king  ceusetli  for  two 

years,  the  king  grants  the  seigniory  over  in  fee,  the  cemar  is  foiin4 

by  office ;  the  grantee  of  the  seigniory  gains  notliing  by  it. 

•  1     '      'Hie  heir  csEonot  maintain  a  cessavit  for  a  cesser  in  the  time  of 

bia  ancestor,  ibr  the  rent  is  not  payable  to  him,  aiid  the  tenant  could 

not  have  poirer  to  tender  the  arrearages;  Vet.  Nat  Brev.  {Ed.  Petjfl) 

148  bi  per  Bwmle^y  a  J.  in  Fulmerskm  v.  Stewart^  1  PhwtL  110  a* 

per  CokCf  C.  J.  in  Dr.  Bonhomie  caae^  8  Co.  118,  (2  BrmonL  jr  G. 

SadiiS.  C) ;  S  Co.  Inst  402,  460.    So  where  two  oo-peix^eoiers  had  a 

teafuftt  who  ceased,  &c,  for  two  years  and  theii^c^neof  the  two  died 

Isa^ong  issue ;  Witty  held  that  the  sunrivor  should  no^.hiqve  a  cessavit, 

Ti^hereof  the  action  had  once  accrued  to  her  andth^  other  who  was 

dead;  nor  shall  the  aunt  and  niece  join  for  acesferiin  the  time  of  the 

ra^ilher  <if  dike  nieoe ;  though  for  a  cesser  in  both  thei^iives  ,ihey  shall 

join ;  but  the  surviving  joint-tenant  may  proceed ;  and  if  the  husband 

hath  a  seigniory  in  the  right  of  his  wife,  and  the  tenants  cease,  &c* 

and,  after,  the  husband  dieth,  the  wife  shall  have  the  cessavit;  Ibid. 

and  £[.  38  Eduf.  III.  1  Fitzh.  Abr.  167  b.  Cessavit,  pL4&;  Vet  NaL 

Brev.  AMidons,  (Ed.  P^)  149  b.  ^ 

.  The  siatii^  of  cessavit  speak  of  services  generally  i  but  forasmuch 

'    siB  thdc  provisions  apply  to  services  in  arrear  foi{,twp  years,  it  was 

lield  to  be  thereby  implied  that  the  services  sbouU  beofiiiua/  services, 

and  not  homage^  feaUy,  or  the  like.    But  naming  tbjsm  in  the  writ 

with  armual  services  shall  not  hurt  the  writ ;  M.  ^  £[en.  VLL  7  b,  east 

3;  and  it  liies  for  suit  of  court;  M.  IB  Edw.  IIL^  IFit^si.  Abr.  167 

fl,  Cessavit pL  29,  (et  ibi^pU.  1,  5,  19,)  The  Prior  qfPfymttm's  case, 

M.  17  Edw.  III.  57  a,,  co^  41 ;  M.  33  Hen.  VL  ^ifj^case  26;  Vet- 

NaL  Brev.  {Ed.  Pet^)   148  b;  Fitzh.  NaL  Brev.  203  Ir  S09  /,  m 

Ed.  479,  481 ;: 2  Co.  JksL  296,  401.  .. ;)  ^a 

The  fgectment  acts,  it  is  clear,  do  not  apply  in  the  ^H^seof  any 
service,  save  rent ;  but  whether  they  are  coufiued  to  rents  purefy  peeu* 
fdarp,  may,, perhaps,  be  doubted.  From  the  pravisisns  of  the  sab- 
sequent  sections,  {Ante,  p.  50,  No.  49,  p.  38,  No.  37,)  with  respeet 
to  lodging  the  sum  or  sums  of  money  in  arrear,  in  OQurt,  jkt  should 
seem  that  if  a  rent  were  merely  in  kind,  as  a  horse,  a  hawk,  or  the 
like,  the  provisions  would  not  be  applicable,  .^ut  ff  the  rent  be 
partly  pecimiary,  a  reservation  in  kind  being  also  madei  there  seems 
no  reason  to  say  that  the  landlord  shall  iH>t  bo  perauttod*  to  proceed 
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under  the  aets^br  Une  forfeiture  incurring  by  tkc  oonrpaymont  of  the 
money-rent;  though  the  entire  half  year's  rent  of  both  kinds  (and 
more,  in  Irelawi)^  must»  :it  is  p'etty  evident,  be  jb  arrear.  The 
words  be^e  us  are  <one  half  yeca's  rfnta'  and  if  the  rent  be  re- 
served yearly,  and  :not  half-tyearlyi  it  may  be  qy^e^tioned  whether 
the  act  applies.  But  the.  expression  is. after  w^rda  varied^  and  is, 
'  half  a  yeor'tf  rent,'  which  wordsf  in  a  remedial  act,  should  certainly 
be  construed  to  include  the  case  proposed. 

Note.9L 
[^^Jnd  the  landlord  or  kuoT  to  whinnt^  Sni^S^ 

to  re-^Mterfir  the  mmrpaymeni  therexi:^  Tliis  is  the  Sd  requisite  Ux  S^^^^St. 
bringing  a  case  within  this  act,  and  the  provision  renders  applicable 
to  this  ..proceeding  the  whole  of  the  learning  respeeting  the  right  of 
entry  necessary  in  the  case,  of  an'  ejectmeat  for  audition  broken 
at  common  law,  excepting  only  as  to  die  demand  of  the  rent  which 
is  hereby  diapensed;  with. .  Th^  reader  is  therefore  referred  to  the 
preceding  book,  as  ^  tfre  r^uiutes  for  vesting,  and  to  prevent  the 
devesting  of  a  right  of  entacy.  to  defeat  a  lease*  If  the  clause  of 
entry  restrain   the   right  until   a.  certain  period    (as    twenty-one  ^ 

days)  after  the  rent  shall  be  due,  the  declaration  in  ejectment,  under 
this  act,  ought  not  to  be  served  until  after  that  period,  norooght 
the  demise  in  thei  declaration  to  be kidof  an  earlier  date ;  see  IH»  - 
d.  Lawrence  v.  Shawcrots^  3  Bam.  ^  C.  752,  (4  DawL  ^  IL  Til, 

&a) 

Q<  WiihM  any  fornMl  demavd.^'^  Where  the  {ntovisq  in  a  lease,  ^v^^^^"^ 
made  after  the  passing  9f  >bi4<;act,  was,  jdifit  *  if  the  redt  ihould  be  ^J^^^^SaS 
unpaid  .twenty-one  4iq^  QP^ct  .after  any  of  the  diqrs  of  payment,  "S^^^Z 
being  kaqfitliy  demanded^  tbc):)<^s8or  mjg^t  reenter,'  it  was  contended 
that  the  parties  having  .agre^  that  there  fehouid  be  a  demand)  a 
demand  was  still  necessary  by  their  express  stipulation,  althou^ 
there  being  half  a  year's  rent  doe  and  no  sufficient  distress,  it 
was  said  to  be  a  case  in  which  the  statute  would  so  £ur  have  aided  as 
to  relieve  the  party  from  the  strictness  of  a  common  law  demand^ 
and  of  this  opinion  was  Lord  EUenboroughj  C.  J. ;  but  the  rest  of 
the  ooort  conceived  that  the  proviso  could  not  receive  a  differenji 
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eonstraction  where  there  was  a  taflSicieiit  distresB  tm  the  prenriaes, 
and  where  there  was  no  sufficient  distress;  tJiat  tho^ore,  these 
words  were  referrible  to  nothing  but  a  demand  such  as  was  implied 
at  common  law,  and  that  the  expression  of  that  whidi  the  law 
would,  of  itself,  imply,  could  not  vary  the  l^al  efiect  of  the  proviso; 
they  therefore  held  that  the  ejectment  was  maintainaUe  under  the 
statute  without  any  demand;  Doe.  A  Sckot^leU  t.  AkxandoTf  2 
Maul.  ^  S.  525. 

Note  5. 
^^  [<  Far  the  recovery  qf  the  demieed  prenUsfes.*^  See  the  note  in  tbe 
ensuing  chapter,  as  to  the  case  where  the  lands  lie  in  several  coun- 
ties. 
ISSSSS^  '^^  £ii^mA  act,  in  §.  2,  uses  the  general  words  'lands,  tenementij 
or  hereditaments ;'  but  in  the  subsequent  sections,  <  lands,'  only  are 
mentioned ;  and  from  the  provision  reinfecting  the  want  of  suffidbot 
distress  it  appears,  conclusively,  that  lamb  only  are  included,  and 
that  the  acts  do  not  apply  to  leases  of  ino&rporeal  tenements.  See 
the  notes  to  the  act  respectii^  tithes  in  .the  tiext  chapter. 

Note  6. 
SJTdSSS^*'      [*  Shall  stand  in  the  place  and  stead  of  a  demand  and  r^-entrySl 
^niVl&   Although  these  words  of  the  act  import  that  the  service  of  the  deckrft- 
<wnMM^;   tion  in  ejectment  per  «e  is  to  have  the  same  effect  as  a  re-eniry^  (which 
roKintry.        would  determine  tbe  lease,  see  Ante  pp.  44 1, 46 1, )  yet  it  may  be  doubted 
whether  the  legislature  intended  that  it  should  be  so  to  all  intents 
and  purposes.     We  must  take  all  the  provisions  of  the  act  together. 
This  section  afterwards  seems  to  indicate  a  more  limited  interpreta- 
tion, and  that  the  eifect  intended  is  only  an  efiect  for  tbe  purpcM 
of  a  recovery  in  the  ejectment  suit.    Thus  the  provisiefn  in  case  of 
not  redeeming  is  that  the  landlord  <  shall  Ji^am  thenc^fintk  hold  the 
said  demised  premisses  discharged  from  such  lease ;'  by  the  5th  sectkm 
too,  upon  reUef  in  equity^  the  tenant  *  shall  have,  hok^  and  enjoy  the 
demised  lands  according  to  the  lease  thereof  made  wiihomt  any  ner 
iease  to  be  made  thereof.'    And  this  last  provimon  is  not  applied  to 
Jthe  case  of  the  tenant's  staying  proceedings  at  law,  befcnre  trial; 
so  that  it  must  have  been  thought  unnecessary  so  to  do  in  that 
instance ;  and,  therefore,  it  could  not  have  been  intended  that  the 
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aerriee  of  the  dedaratioB  should  work  a  Iqpd  eztinctioii  of  ihe  lease. 
And  ia  a  late  case  JBcQfftyi  J.  said  that  he  was  of  opnion  that  the 
true  construction  of  these  words,  ^  in  the  place  of  the  demand  and 
re-entry,'  was  that  which  had  been  put  upon  the  statute  for  ninety-five 
years,  viz.  that  it  substitutes  the  service  of  the  declaration  in  ejectment 
for  the  demand  of  rent,  which  at  common  law  must  have  been  made 
upon  the  day  when  the  forfeiture  was  to  accrue  in  case  of  its  not 
being  paid;  Doe  d.  Lawrence  v.  Shawcrou^  3  Bam.  ^  C  754,  755, 
{i,  DawL  Sf  E.  Illy  S.  C.) 

Note  7. 
{^^  And  that  no  3^fficient  distress  tvas  to  be  found  on  the  demised  pre^ 
misses  countervailing  the  arrears  then  due**']    This  is  the  4th  requimte  ^][*J^^^ 
to  bring  a  case  within  the  act ;  and  where  there  is  a  sufficient  distress  S^  This 
on  the  premises,  the  landlord  must  still  proceed  at  common  law  aa  JSb  lequu'^ 

die  under 

before  the  statute;  Doe  v.  fVandlass,  7  Duntf.  ^  £.  117.  Lord  thesututc 
EUenborough  is  reported  to  have  conmdered  the  words  in  the  4  Qeo. 
II.  Eng.  as  being  in  the  disjunctive,  and  that  the  statute  is  not 
confined  to  cases  of  ejectment  brought  after  half  a  year's  rent  due, 
where  no  sufficient  distress  was  to  be  found  on  the  premises ;  Roe  v. 
Damsy  7  East^  365 ;  see  also  Doe  v.  Fuchauy  15  East^  286.  But  this 
opinion  appears  to  be  erroneous,  and  the  general  opinion  in  England 
has  been  the  other  way;  see  Goodright  v.  Coldr,  2  DougL  (4^  Ed.) 
477,  Doe  v.  Wandlass,  7  Dumf.  ^  E.  117;  Doe  v.  Masters^  2  Bam. 
if  a  490,  (4  DowLSfKi^  &  C);  4  Ev.  Dig.  Stat.  (2dEd.)  167. 

The  want  of  a  sufficient  distress  is  often  introduced  into  conditicms  A^a  aiM 

where  th« 

of  re-entry  for  non-payment  of  rent,  as  one  of  the  requisites  S£^t°^^ 
necessary  to  vest  the  right  of  re*entry,  and  if  the  parties  r^ulate 
the  matter  by  any  further  restrictaons  in  their  own  proviso,  beyond 
what  the  statute  requires,  they  must  still  bring  their  case  within 
them,  because  the  act  provides,  that  the  landlord  must  have  ^  right 
by  law  to  re-enter.* 

The  cases  upon  this  clause  of  the  act,  upon  leases  containing  pro-  under  the 

*  .  •  •tatuteofcr*- 

visoes  similar,  and  upon  the  like  clause  in  the  statute  of  cessavit^  «"»^ 
bear  so  closely  one  upon  another,  that  it  is  important  to  collect  them 
all  here,  and  we  may  consider  them;  1st,  as  to  lA^  sufficiency  of  the 
distress ;  2dly,  as  to  lA^  time  when  it  ought  to  be  found;  3d]y,  as  to 
the  place  where  it  may  be  found. 
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^!S^tdii.        1^  -^^  ^  ^^  sufficiency  of  the  distress.     In  the  statute  of  <»9- 

''^'  savit  in  Kke  manner  the  words  are,  *  letteth  it  lie  fresh  so  that  tlie 

party  can  find  no  distress  there/  To  ^  lie  fresh'  means  *  unmanured,' 

(t.  e.  unmanaged,  uncultivated,  &c.)  or  <  unoccupied/  and  the  land 

is  held,  by  construction,  to  lie  fresh,  &c.  not  only  when  there  are  no 

cattle  or  other  things  distrainable  upon  the  land  of  the  value  of  the 

rent  or  other  profit  in  arrear,  but  also,  though  there  be  a  sufficient 

distress  to  be  taken,  if  the  land  be  so  immured  or  enclosed  about, 

^^open  ^^^^  ^^^  ^^^^  cannot  come  to  take  and  carry  away  the  distress^  un* 

to thediitreM.  j^^  j^^  break  the  gates  or  the  hedges  which  make  the  enclosure; 

and,  therefore,  in  pleading,   it  was  held  insufficient  to  aver  that 

the 'land  was  sufficient  to  the  lord's  distress  without  Baying' open; 

and  open  to  his  distress,  alone,  is  a  good  plea,  for  thereby  <^n 

and  sufficient  are  both  intended ;   M.  80  Edto*  IIL  22  bj  ce»- 

mmt;  The  Prior  of  Merton  v.  Abad,  M.  2  Hen.  IV.  5  i,  case  19, 

JE.  10  Edw.  IF.  If  a,  ccXM  2;  FUzh.  Nat.  Breo.  208  K.  209,  8tt  Ed. 

480;  2  Co.  Insi.  296;  BaeL  Emir.  109,  lia 

Adiitom,         In  a  case  in  the  time  of  BAD.  Z,  1  JFiizh.  Abr.  167  h^  C^ssamtjpL 


SSS^^noc  ^'  ^^^  tenant  pleaded  open  and  suffimnt,  ftc  and  it  was  found 

*^^^'-         that  he  sowed  and  plough^  the  land  by  n^ht,  aiid  reaped  and 

carried  off  the  crops  by  night,  so  that  the  lord  could  not  distrain; 

and  thereupon  the  lord  recovered.     So  in  a  case  in  H.  35  Hen.  VL 

(Ibid.  165  b.  Cessavit pL  7,  lffvid.pa.B,  8,  26,];  I  Bro.  Abr.  124  *, 

Cessavit  pL  30,  [^  vid.  plL  IS,  24,]«ff  where  also  the  parties  were 

at  issue  upon  the  plea  of  open  and  sufficient,  &o,,  Prisoi  said  to  the 

jurors,  that  if  they  found  that  any  man  manured,  [i.  e.  tilled,  &c.] 

the  land  of  his  own  accord  whether  he  had  title  so  to  do  or  not,  they 

Norif  itoon.  ou^ht  to  find  that  it  was  sufficient  to  the  lord's  distress:  but  if  the 

TOtJ'whfch*'    leasts  of  any  [stranger]  escape  into  the  land  without  the  vnil  of  them 

veeacaped:  ^  ^hom  they  bdoug,  by  such  manurance  they  ought  not  to  find  the 

land  sufficient  to  the  distress :  and  this  was  held  a  good  distinction. 

But  if  tliey  be  the  cattle  of  the  tenant  it  is  otherwise ;  FUzh.  Nat^ 

Brev.  209  A.  Sth  Ed.  480, 

Nor  if  it  be        Where  a  lease  was  upon  condition  of  re-entry  if  the  rent  wei  e  behind 

hidden  In  the  *  ^  ' 

j^^or  <  and  no  sufficient  distress  upon  the  hmd^  it  was  held  diat  diough  there 
were  a  piece  of  lead  or  other  thing  hiddm  in  the  land,  and  no  other 
thing  there  to  be  £strained,  the  lessor  niight  reenter;  for  the  distress 
ou{fht  to  he  open  and  to  be  come  by;  Hoodie  v.  IVinscombe^  Godb.  110 ; 
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aBd  it  ia  reportedt  as  Isud  down  by  fVray  C.  J,  upon  a  spieciipl  Terdict» 
Ihal  if  a  min  make  a  feoffment  in  fee  resarving  rent)  upojx  omditioqi 
that  <  if  the  rent  be  in  arrear  and  no  diatressjoimd  upon  the  premiMeet^ 
to  re-enter;  if  the  rent  be  in  arreari  and  no  di^treBS  but  a  cup-board 
in  a  hoose  locked,  so  that  the  feoffor  cannot  c^m$  at  iff  1jii9  ie  a  for* 
feiture ;  for  when  the  place  is  not  open  to  the  distress  it  is  all  one  as 
if  there  had  been  no  distress  there;  M.  SJ,  49  Eiiz.  I  JlolL  Abr, 
428,  CondUion,  T*pL3.     In  a  more  recent  case  where  in  a  lease  of  a 
cottage  and  premises  die  clause  of  re-entry  was,  ^  in  case  of  non- 
payment of  rent,  and  no  smficient  distress  to  be  faiwnd  on  the  premises;* 
and  no  rent  having  been  paid  for  sevend  years,  the  landlord  made  a 
distress  on  the  premises;  but  in  so  doing  n^lected  to  enter  tho 
cottage,  and  the  distress  not  being  sufficient,   an  ejectment  was 
brought;  it  was  objected,  that  where  a  party  elaims  under  a  titrMr 
ture,  the  court  will  oblige  him  to  prove  it  strictly ;  that  in  this  ease 
it  was  proved  that  all  the  premises  were  not  searched;  die  cotteg^ 
which  seemed  to  have  been  the  principal  part  was  not  entered ;  and 
therefore,  for  anything  that  appeared  to  the  contrary,  there  might 
have  been  sufficient  to  satisfy  the  rent;  on  the  other  side  it  was 
contended,  that  it  was  enough  if  there  was  pe  distress  visible  upofi 
the  land,  and  that  it  was  not  necessary  to  examine  every  private 
place  where  the  tenant  might  have  concealed  his  goods:  but  the 
court  held,  that  ^  the  rule  of  convenience  in  cases  like  this  is,  that  ^  Theiandioid 
party  making  a  distress  must  look  into  enery  part  of  the  premises^  else  ^llll'^^;^ 
how  can  he  say  there  was  no  sufficient  digress  T  Bees  v.  King^  Forrest 
19.    The  provisoes  of  the  parties  in  these  cases  and  the  words  of 
the  act  before  us  are  nearly  similar,  and  in  a  very  late  case,  the  case 
of  Rees  v.  King  was  fully  recognized  as  an  authority  in  point  upon  the 
necessity  of  a  search  under  this  act ;  it  was  also  considered  that  where  it » enough 
tlie  evidence  for  the  landlord  appeared  general,  viz.  that  there  was  j^*^*^^ 
no  distress  to  be  found,  and  the  evidence  for  the  defendant  was  that 
there  was  a  house  on  the  premises,  it  was  a  question  for  the  jury  to  say 
whether  a  search  was  made  or  not.    The  court  declared  their  opinion,  orowing 

cropineednot 

too,  that  the  acts  which  have  made  growing  crops  distrainable,  {Ante  p.  {jj^^!^^^^, 
137,)  have  made  them  a  distress  only,  sub  modo ;  that  they  are  not  com-  !2^  ^* 
pulsory  on  the  landlord ;  and  that  therefore,  such  crops  are  not  within 
the  description  of  distress  intended  by  the  acts  before  us;  Lovdand 

3  o 
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d.  T\iihitt  y.  Mbhny{l).  See  bowever  the  opimofi  of  Htdro^i  J. 
in  Smith  v.  Doe  d.  Earl  qf  Jermy^  2  Brvd.  ^  B.  529  X5  J.  A  Jlfeorr, 
384,)  where  he  teems  to  have  conndered  thst  the  landlord  would  he 
Inmnd,  by  a  proviso  in  a  lease  made  snhseqnently  to  thenc  statutes, 
to  wait  till  the  crop  was  ripe  and  cut. 


TkitrmUm, 
111*  ^' 


XI)  LOVELAKD^on  tbe  denoMe  of  TUTHTLL  v.  fiiOLONT,  Bxcheciiiec, 

MicbaelauM  teniiy  1824. 


This  wfM  an  ^ectment  for  non- 
paymmit  of  rent' brought  to  recover 
qiwrt  of  the  lands  of  DunJup  in  the 
.cx>anty  of  Limerick^  and  was  tried 
at  the  last  summer  assizes  for  that 
county,   before  Jebb,  «/.      On  that 
'Occasion  a  bill  of  exceptions  to  the 
.learned  Judge's  opinion  was  taken, 
by  which  it  appeared,  that  the  lessor 
'of  the  plaintiff;  after  proving  the  lease 
'of  the  lands,  which  bore  date  the  25th 
f'Of  JUair^hy  1792,  made  between  the 
father  of  the  lessor  of  the  plaintiff  of 
die  one  part  and  the  defendant  and 
two  others  6f  the  other  part ;  the  as- 
•aignment  of  the  reveruon*  from  his 
father  to  him  by  deed,  bearing  date 
the    16th   of   ilfay,    1811;   and  an 
attested  copy  of  the  affidavit  of  ser- 
vice  of  the  summons  in  ejectment 
•  made  by  one  MorrUney  (v?) ;  produced 
Morrissey  as  a  witness,  who  deposed 
'  that  at  the  time  of  the  service  t)f 
*the  summons  there  were  no  catile  or 
other  distress  upon  tlie  lands  and  pre- 
mises  in  the  declaration  mentioned* 
The  defendant  gave  in  evidence  cer- 
tain receipts  for  the  rent  of  the  lands 
from  the  le^or  of  the  plaintiff  to  the 
defendant  by  wliich  it  appeared  that 
more  than   one-half  year's  rent,  but 
less  than  one  f/ears  rent^  was  due  to 
the  lessor  of  the  plaintiff  on  the  10th 
of  June  last,  the  day  of  ihe  service 
of  the  summons  in  ejectment.     He 
also  proved  that  the   lai^s   in   tbe 
ejectment    were   all   meadow   lands, 


and  were  upon  the  said  lOth  of  June 
enclosed  and  kept  up  for  meadow, 
and  that  the  crep  cfgraee  growiM§ 
upon  the  landst  at  die  time  of  the 
service  of  the  said  sammons  in  eject- 
ment, was  equal  in  value  to  the  rent 
in  arrear,  and  was  afterwarda,  aboot 
three   weeks  before   the    trial,    eat 
down  and  saved  for  hay,  and  that 
the  hay  so  produced  'from  the  lands 
was  more  than  soffietoit  in  wdue  to 
countervail  the  arrear  of  cent  due  at 
the  time  of  the  service  of  the  sum- 
mons upon  the  defendant.    He  also 
proved  that  there  was  -a    dwelling 
house  upon  the  prenusee,  inhalMtedi 
by  one  Sexton,  who  was  served  with 
the  ejectment.    On  the    part  of  tbe 
-defendant  it  was  insisted,  that  inas- 
much as  the  lessor  of  the  plabtitf 
did  not  prove   that   he    caused  this 
dwelling  house  to  be  searched,  pre- 
viously to,  or  at  the  time  of  the  ser- 
vice  of    the  ejectment,   it  did  not 
appear  that  there  was  xo  sufbciect 
distress  iipon  the  demised   premises 
to  countervail  the  arrear  of  rent  then 
due :  and  further,  that  inasmuch  as 
the  grass  growing  on  tbe  lands  at  the 
time  of  the  service  of  tho  summons 
in  ejectment  was  more  than  sufficient 
in  value  to  countervail  the  arrear  of 
rent  then  due,  it  was  not  competent 
to  the  lessor  of  tbe  plaintiff  to  maia- 
tain  an  ejectment  under  the  statutes ; 
and  that  the  learned  Judge  was  boaad 
to  direct  the  jury  to  find  a  verdkc 


(a)  The  contents  of  ihcte  instrumcntf  were  do!  kC  forth  on  the  biD  of  exctytkaL 
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2Aj.  As  to  the  time  of  the  distress  being  to  be  foand^on  the  lancL  SeStta? 
A  condition  of  re-entry  was,  <  if  the  rent  were  behind  at  the  day  S£u^  ^ 
and  ten  days  after  (being  in  the  mean  while  demanded)':a»d-no  dUr 
tre$8  to  be  found  upon  the  land:'  the  jury  found  that  a  suflicient 
distress  was  upon  the  land  until  three  o'clock  of  the  afternoon  of  the 


for  the  defendant.  But  he  declared  kis 
opinion  to  the  jury  that  the  lessor  of 
the  plaintiff  was  not  bound  to  dutrain 
the  crop  of  grasSy  and  that  the  said 
grass  was  not  the  subject  matter  of 
dhe  distress ;  neither^  was  he  bound  to 
cause  the  dweiUng  house  to  be  search- 
ed profrioiisly  to  the  bringing  of  the 
ejectmenty  and  with  that  direction  he 
left  the  case  to  the  jary :  wherenpon 
counsel  for  the  defendant  excepted, 
&C.  The  amount  of  rent  due  was 
ascertained  at  147/.  the  reserved  half- 
yearly  rent  being  86/. 

W.  O'Gradu  and  Cooper^  for  the 
defendant.— Toere  are  two  questions 
in  the  case ;  the  1st  a»  to  the  neces- 
sity of  searching  the  dwelling  house ; 
and  that  is  dearly  with  the  defendant. 
When  the  witness  for  the  lessor  of 
the  plaintiff  states,  generally,  that 
there  was  *  no  distress*  upon  the  pre- 
mises, be  is  swearing  to  what  is  a 
question  of  law^  which  is  not  to  be 
teken  firom  the  witness ;  and  as  to  this 
tbe  case  of  Rees  r.  ATiitg,  Forrest, 
19,  is  exactly  in  point. — The  2d 
i|iteetion  is,  whether  the  landlord  was 
not  bound  to  distrain  tbe  growing 
crop  of  grass.  This  ejectment  de- 
pends altogether  on  the  11  Ann.  Ir. 
r.  2,  §b  2,  which  empowers  the  land* 
lord  to  proceed  by  ejectment  provi- 
ded he  proves  ^  that  more  than  half 
a  yearns  rent  was  due  before  the  ser- 
vice of  the  summons  in  ejectment, 
and  that  no  iufftdent  distress  toas  to 
be  finmd  on  the  demised  premises 
countervailing  the  arrears  then  due, 
and  that  he  had  power  to  re-enter." 
Thii  was  followed  by  the  4  Geo^  L 


Ir,  c  5,  §§.  1-3,  which  recites  the 
former  act,  and  the  difficulties  and 
nuiny  niceties  which  attended  th^ 
proo£  of  the  want  of  such  sufficient 
distress,  ^whereby  the  said  former 
act  had  proved  in  a  great  measure 
ineffectual.*'  The  legislature  doe^^ 
not  proceed  to  alter  the  law  in  res? 
pect  of  those  niceties,  but  says  that 
the  landlord  may  wait  until  mom 
than  a  year's  rent  is  due,  and  then 
proceed  by  ejectment  even  though 
there  be  a  sufficient  distress.  Then 
comes  the  56  Geo.  IIL  c  88,  §•  15, 
which,  after  reciting  the  1 1  Geo*  IL 
Eng.  c.  19,  §.  8.  makes  growing  crops 
distrainable  in  Ireland,  providing  tl»t 
they  may  be  seized  as  a  distress  for 
arrears  of  rent,  and  empowering  the 
landlord  to  **  dispose  of  the  same 
Urtoards  sutisfaction  of  the  rent  for 
which  such  distress  shall  have  been 
taken,  and  of  the  charges  of  such 
distress  and  sale,  in  the  same  manner 
as  any  other  goods  and  chattels  dis- 
trained  fit  noti^^ent  of  rent" 
Tlie  English  statute  adds,  **  the  ap^ 
praisement  thereof  to  be  taken  when 
cut,  gatliered,  cured,  and  made,  and 
not  before.*^  The  act  certainly  says, 
'  may  take  and  seize>  &c  but  may 
must  there,  as  it  has  been  held  in 
other  cases,  mean  shalL  IM'Cleland, 
B. — This  is  not  such  a  distress  as 
tbe  landlord  could  have  sold  in  four^ 
teeu  dayB.— rrGrflw/y,  C.  i?.— This 
is  a  remedy  introduced  for  the  benefit 
of  the  landlord  and  not  of  the  tenant ; 
and  a  right  which  the  landlord  does 
not  often  exercise.  When  the  land- 
lord cuts  a  crop  in  that  kind  of  wa|r 
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tenth  day,  at  which  hour  the  lessee  drove  out  his  cattle^  and  wlieB 
the  lessor  came  at  the  last  hour  of  the  day  there  was  not  any  distreM 
upon  the  land.  Judgment  was  given  apon  another  point;  butwf 
are  told  by  Croke  that  Wray  C.  J.  and  SchMte  J.  said,  <  the  conditioB 
is  not  broken,  for  ihe  intent  of  tlie  words  is,  if  no  distress  be  foand 


he  becomes  in  a  great  measure  res- 
ponsible for  it]  Is  the  landlord  to 
say,  I  can  consider  this  as  a  distress 
where  I  wish  to  distrain^  but  not 
where  I  wish  to  bring  an  ejectment  ? 
There  is  no  question  here  but  that 
the  crop  of  grass  was  sufficient  to 
coanternul  the  arrears  of  rent.  The 
act  of  the  11  Ann.  extends  a  benefit 
to  the  landlord,  allowing  him  to  main- 
tain an  ejectment  where  he  could  not 
at  common  law;  but  it  is  with  a  con- 
dition annexed,  that  there  shall  be  no 
sn£Bcieiit  distress  to  be  found  on  the 
demised  premises:  he  most  take  the 
benefit  cum  onertf  and  is  bound  to 
strict  proof.  Rtea  ▼.  King  is  an  in- 
stance of  this  strict  construction, 
which  is  required  beoaase  a  forfeiture 
is  worked  ;  Dtnjling  r.  Foxall^  l- 
Ball.  Sf  B.  192;  Biddulph  v.  St.  John, 

2  School.  SfL.  521;  Hassel  r.  Gawth- 
Wttiief  fViUes,  507 ;  Crusoe  v.  Bughy^ 

3  Wils.  234w  It  is  no  argument  to  say 
thftt  the  66  Geo.  III.  is  a  subsequent 
act.  The  statute  of  uses  (27  Hen. 
VIIl.  Eng.  c.  19,)  preceded  the  sta- 
tute  of  wills  (32  Hen.  VIH.  Eng. 
e.  1) ;  a  use  was  deviiable  at  common 
law;  but  the  statute  of  uses  having 
executed  the  possession  to  the  use, 
lands  limited  to  uses  became  not  de- 
misable until  the  statute  of  wills,  un- 
der which  it  is  held  that  lands  limited 
to  uses  are  devisable.  Suppose  the 
act  which  makes  loose  com,  he.  dis- 
trainable  (7  WiU.  II f.  Ir.  c.  22,  §.  5, 
{2  WOL  St  M.  Eng.  c.  6,  §.  3,]  )  had 
been  subsequent  to  the  11  Ann. 
would  it  be  contended  that  if  there 
had  been  in  thk  case  stauks  of  com 


on  the  the  premises  sufficient  to  coun- 
tervail the  arrears,  the  landlord  was 
not  bound  to  dftstrata  thens  ?  Do9  ^ 
Fkchauy  15  East  286,  is  not  an  au- 
thority against  the  defendant.  There 
it  was  only  contended  that  the  Words 
of  the  act  being,  *'then  due"  the 
landlord  ought  to  hare  shown  thrt 
there  was  no  sufficient  distress  sa 
the  premises  the  time  of  the  senics 
of  the  declaratioB  in  c^ectoieBt ;  hot 
the  court  held  that  the  landlord  hav- 
ing fally  proved  the  want  of  a  taSr 
dent  distress  at  one  time  sabsequsnl 
to  the  forfeitare,  die  jury  might  pre- 
sume from  thence  the  want  of  ital 
another  time.  The  case  of  JRms  v. 
ATtng,  was  cited  and  approved  of  is 
the  great  case  of  Doe  d.  Jers^  f. 
Smith,  1  Brod.  S^  B.  9t  p.  178,  by 
Park  J.  and  at  p.  218,  by  Dallas, 

a  J. 

(/Loghlen  and  Jackson,  contr^^-^ 
The  point  raised  upon  the  want  of 
seitrch  in  what  is  called  the  dwellii^ 
house  was  wholly  a  question  of  evi- 
dence; and  there  appears  suffideat 
upon  the  bill  of  exceptions  to  main- 
tain the  verdict.  There  is  direct  evi- 
dence that  there  was  not  sufficient 
distress  to  be  found  on  the  prenusst; 
and  it  is  suiiident  for  the  lessor  of 
the  plaintiff  to  make  out  a  primS 
Jade  case.  Doe  r.  Fuehau  was  deci- 
ded expressly  upon  that  principle. 
If  the  defendant  wishes  to  rebut  the 
prim  J  Jade  case,  he  ranst  answer  il 
fully.  Now  here  he  has  omitted  to 
prove  that  there  was  a  soffident  (fit- 
tress,  or  to  show  what  was  in  tbe 
dwelling  heu^e.      [SmtM^  £«— iM- 
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y  Hme  within  the  ten  days,  then  a  re-entry ;  and  therefore,  if  a 
BM  be  found  there  at  any  time  within  the  ten  days,  this  is  saffi- 
.'  But  Clench  J.  doubted ;  and  it  is  reported  by  GodboU  that 
fie  J.  heldi  that  if  a  distress  be  put  upon  the  hmdonlp/br  an  hour. 
it  is  not  a  sufficient  distress;  Worcuier  t.  SUmSf  1  .Oo. 


Hh  the  lessor  of  the  plaintiff's 
i  facie  cssey  while  it  stood  alonei 
t  have  been  snfficient,  yet  when 
ihown  by  the  defendant's  case  to 
I  matter  of  opinion,  it  becomes 
ct  no  esse  at  all.  That  oonside- 
1  will  reconcile  this  case  with 
case  in  Etuty  which  otbenirise 
t  appear  to  be  contradictory  to  it] 
Sfst  witness  may  well  have  taken 
ralne  of  what  probably  was  in 
welling  house  mto  his  account, 

may  hare  spoken  from  previous 
iedge,  and  from  general  appear- 
I  at  the  time  of  the  service  of 
edaration.  The  actual  evidence, 
i  IB  not  set  out  on  the  bill  of 
itions,  was  most  emphatic,  *'  that 

was  nothing  on  the  premises 
one  goat,  this  hut,  and  the  crop 
ass  dben  not  three  inches  high, 
bill  of  exceptions  states  Aat 
bouse  was  in  the  possession  of 
Sex/cm,  and  the  affidavit  of  the 
ce  of  the  ejectment  would  show 
he  was  served  at  his  house  on 
ands  by  the  witness.  The  only 
mty  relied  on  is  that  loose  note 
arrest.  [Smiihf  ^.— It  strikes 
hat  an  antbority  would  rather  be 
wary  on  your  side  of  the  argu- 
;.]  If  that  case  be  law,  not  only 
r  cabin,  but  every  chest  in  every 
{  on  the  lands  must  be  searched, 
only  reason  given  for  the  ded- 
was,  that  it  was  a  rule  of  conve- 
ye ;  now  in  this  country,  where 
I  are  so  many  cottier  tenantsi 
ould  be  most  inconvenient,  and 
d  in  fact  render  this  act  of  par- 
nt  inoperative.   It  appeals  twe 


too,  that  a  distress  toas  made;  and 
the  decision  may  import  merely,  that 
the  landlord  is  bound  to  search  where 
he  makes  a  distress,  and  if  so  it  does 
not  bear  upon  this  case.  There  too 
the  cottage  was  the  principal  part  of 
the  premises.  Here  the  lease  shows 
that  there  was  a  laige  tract  of  land 
demised.  lO'Gradyt  C.  B, — As 
to  calling  that  case  'a  loose  note,* 
it  seems  to  me  to  be  venr  much  the 
reverse.  Counsel  for  the  landlord 
first  argued,  that  Mt  was  proved  at 
the  trial  that  all  the  premises  were 
not  searched;  the  cottage  which 
seems  to  have  been  the  principal  part 
was  not  entered;  and  therefore  for 
any  thing  that  appears  to  the  contrary, 
there  might  have  been  sufficient  to 
satisfy  the  rent.'  Counsel  for  the 
defendant  then  urged,  that  Mt  is 
enough  if  there  was  no  sufficient  dis- 
tress visible  on  the  land,  and  it  is  not 
necessary  to  examine  every  private 
place  where  the  tenant  may  have 
concealed  Ins  goods.'  And  then  the 
court  say,  *  As  to  the  forfeiture  of  the 
lease  the  rule  of  convenience  in  cases 
like  this'  (that  is,  the  rule  of  km 
Jbunded  on  convenience)  <  is,  that  the 
party  must  look  into  every  part  of 
the  prenuses  else  how  can  be  say 
there  was  no  sufficient  distress  ?'  It 
seems  to  me  to  have  been  a  case 
well  argued  and  well  decided.  The 
meanest  pigsty  might  be  the  deposi- 
tary of  a  very  effectual  distress ;  and 
where  there  were  other  goods  to  be 
distrained,  the  furniture  of  the  small- 
est cottage  mi^^t  be  sufficient  to  turn 
the  balance  as  to  the  adequacy  of  the 
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63)  {Andn.  Godb.  ^l^pL  81,  S.  C.)  In  another  case  the  proviso  was, 
that,  ^  if  the  rent  be  in  arrear  by  the  space  of  a  year  after  the  day  of 
payment,  it  being  lawfully  demanded,  and  no  distress  to  be  found 
there  per  Mum  tempus  prcBdkL*  the  lessor  nugbt  re-enter.  The  oourt 
resolved  that  the  condition  is  not  broken,   if  tliere  be  a  distren 


distress.  There  might  have  been 
sufficient  evidence  here,  if  the  case 
had  been  left  to  the  jury ;  but  it  is 
phun  it  was  not,  for  the  judge  told 
them,  that  the  landlord  vxu  not  bound 
to  cause  the  dwelling  house  to  be 
searched.  M'deland,  B.—lf  the 
party  were  obstmcted  in  the  inspec- 
tion, we  should  say  de  non  apparen' 
tibus  et  de  non  existentibus  eaaem  est 
ratio.  The  meaning  of  the  rule  is, 
that  there  must  be  a  full  examination, 
so  that  it  may  appear  that  the  witness 
can  safely  swear  there  was  no  snffi« 
dent  distress  to  be  found.  As  the 
case  stood,  the  judge  ought  to  have 
left  it  to  the  jury  to  say,  whether 
there  was  a  search  made  or  not.  What 
the  evidence  was,  is  not,  indeed, 
shown:  it  is  only  to  be  inferred 
from  the  way  the  point  is  saved.] 

Upon  the  further  discussion  of  the 
case  it  was  conceded  on  the  part  of 
the  lessor  of  the  plaintiff  that  the 
case  of  Recs  v.  Kintr  was  now  esta- 
blished law,  and  that  at  the  trial 
Morrusey  had  stated  on  his  cross 
examination  that  he  had  not  entered 
the  dwelling  house  in  question;  but 
it  was  contended  that  there  were  facts 
in  the  case  which  ought  to  have  been 
left  to  the  jury,  and  it  was  not  con- 
tended on  the  part  of  the  defendant, 
that  if  a  venire  de  novo  should  issue, 
he  would  be  able  to  prove  that  thefe 
was  an  actual  distress  in  the  house* 
The  case  finally  was  resolved  into  a 
question  of  terms,  and 

ffGrady^  C.  B.  (a)  on  this  day  said. 
As  to  the  argument  respecting  the 
necessity  of  distnuning  ^e  growing 


crop,  we  are  all  of    opinion   that 
standing  com    and   the    like   crops 
are  not  the  subject  matter   of  the 
distress    under   the  cjeetment  acts. 
The  argument  might  be  well  found- 
ed if  there  were  a  statute  makii^  the 
crop  of  grass  distress  to  aU  intents 
and  purposes.    But  a  growing  crop 
Is  enly  rendered,  if  I  may  use  the 
expression,  a  distress  sub  modo.  Some 
articles  are  privileged  from    distraes 
at  common  law,  as  for  instance  thingi 
delivered  to  a  person  exercising  a  trade 
to  be  manu&ctnred  in  the  way  of  hie 
trade.    Now  if  there  came  an  act 
saying  that  things  so  delivered  in  the 
way  of  trade  should  be  distrainable, 
and  enacting  in  effect  that  8uch.thmg^ 
though  not  distrainable  at  the  time  of 
the  passing  of  the  statute  of  the  II 
Ann^  should  now  be  treated  in  all 
respects  as  any   other  distress  and 
should  be  seized  and  sold  in  the  same 
manner,  there  would  be  a  foundation 
for  the  argument.     But  this  act  of 
the  56  Geo.  HI.  is  not  an  act  put- 
ting growing  crops  in  all  respects  on 
the  same  footing  as  other  things,  bat 
an  act  giving  a  new  and  additional 
remedy  to  the  landlord  and  providing 
that  he  may  enter,   and   seize  the 
crops,   and  cut^  gather,   make^  and 
cure  them ;  and  he  is  to   keep  'an 
account  of  the  expenses   attendbg 
this  process.    It  is  plain,  therefore, 
that  these  crops  are  not  treated  as  a 
distress  at  common  law,  as  loose  com 
now  is,  and  that  although  the  land- 
lord has  obtau^d  the  right  to  seise 
them,  it  is  by  no  means  compulsory 
on  him  so  to  do.   This  seems  to  hav« 


(a)  PtfNiKraMrr,  A  WM  abNSt  Ofirfaig  to  iattvoritta. 
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there  id  mjf  tbm  qfOm  year^  tot  per  ttiimm  tempm  pnBdidL  shall  be 
jtaken  for  aoqr  {wrt  of  the  year.    The  jury  had  found  upon  upecial 


'been  the  qoes^on  wUch  engroased 
•all  parties  at  the  trial ;  and  tf  their 
.atteatioa  had  not  been  distracted  by 
it,  the  .first  point  might  bane  been 
disposed  of  by  leaving  the  question 
witfi  the  jury, 'Cnd  all  diffienlty  would 
hare  been  avoided;  but  instead  of 
doing  that  the  learned  judge  told  the 
jory  that  no  search  whatever  was 
necessary.  In  ihat  we  are  of  opinion 
4ie  was  uiataken  both  en  general 
prindplea^  and  upon  the  aathority 
of  the  case  in  Forrest^  which  we 
think  to  be  good  sense,  founded  on 
^principle^  and  wdl  argued  both  for 

N.  B.  In  a  snbseqoent  case  of 
Horan  (L  Warrington  ^  Canny^  and 
'Othert  T.  Hoddens f  Exdieqner  Easttr 
-term  1827,  {Fridaff,  18lh  May,)  the 
above  note  was  cited,  and  the  doc- 
trine there  laid  down  as  to  growing 
crops  was  adopted  by  the  court  Ex 
jreloHone, 

In  that  case  the  defendant  Hodg' 
^nSx  as  landlord,  had  brought  an  eject- 
ment  for  non-payment  of  rent,  and, 
-having  recovered  judgment,  got  into 
possession  under  a  writ  of  habere 
Jacias  posteuionem  on  the  26th  of 
May,  1824.  Persons  claiming  as 
assignees -of  the  lessee,  and  who  were 
not  sertred  with  ikiB  fyectment  for 
non-payment  of  rent,  and  therefore 
contended  Aat  it  was  a  nullity  as 
-against  them,  brought  their  eject- 
ment in  the  court  of  Kings  Bench ; 
and,  having  failed  there,  as  is  report- 
ed in  Batty y  311,  brought  this  eject- 
ment in  the  court  of  Exchequer. 
The  action  was  tried  before  Pen^ 
nefather  B.  at  the  Spring  assizes, 
1827,  for  the  county  of  Tipperary, 
The  case  there  appeared  as  follows : 
by  the  lease  the  annual  writ  of  270iL 
was  reserved  payable  on  the  Ist  of 


plaintiff  and  defendant.  The  better 
rule  for  all  parties  will  be,  to  let  the 
defendant  have  the  costs  up  to  the 
present  day,  with  liberty  to  deduct 
them  out  of  the  sum  found  for  rent 
doe.  The  following  rule  was, made. 
It  is  ordered  by  the  court,  and  by 
consent,  that  the  defendant  have  his 
costs  up  to  this  day,  to  be  taxed  by 
the  proper  officer,  the  said  costs  to  be 
deducted  out  of  the  rent  due  to  the 
lessor  of  the  plaintiff,  and  judgment 
to  be  entered  for  the  lessor  of  the 
plaintiff  for  the  balance  appearing 
due  to  hibi,  without  further  motion. , 

November  and  1st  of  Mayf  with  a 
clause  that  if  the  rent  reserved  should 
be  in  arrear  for  the  space  of  twenty^ 
ene  days,  it  should  be  lawful  for  the 
lessor,  his  heirs  and  assi j;ns,  to  enter 
and  distrain,  ''and  if  no  sufficient 
dbtress  can  or  may  be  found  in  or 
upon  the  said  dennsed  premises,  or 
any  part  thereof,  wherewith  the  said 
rent  and  aU  arrears  thereof  piay  bA 
fully  satisfied  and  paid,  then  and  so 
ofken  as  it  shall  so  hi|>pen,  it  shall 
and  may  be  lawful  to  and  fcnr 
the  said  (leuor),  his  heirs  and 
asngtts,  into  the  said  demised  pr^ 
nises,  or  any  part  thereof  in  the 
name  of  the  whole,  mthoui  any  de* 
mand  made,  to  re-enter,  and  the 
same  to  have  again,  re-possess  and 
enjoy,  as  in  his  or  h«r  former  estate.** 
The  jury  found  that  the  amount  of 
rent  due  on  the  Ist  of  May,  1824, 
was  720/. ;  that  on  the  26th  of  May 
die  value  of  the  moveable  property 
on  the  premises  was  537/. ;  of  the 
wheat  and  other  crops,  then  growing 
thereon,  560/. ;  in  all  1097/. 

The  court  directed  a  verdict  to  be 
entered  for  the  defendant. 
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terdliet,  that  there  wafe  not  any  dktraai  on  the  laat  day  of  the  jmt 
lipon  the  premiees ;  and  that  evidence  was*  hdd  ineoffiekliit;  but 
qu6Br€   whether   evidence  of  that  &ct  would  not  have  wanantod 
a  finding  of  the  total  want  of  distress;  Gr^ffff  v.  Jtfoyses,  1  Da 
764.      This  qnestion  arose  in   a  subsequent   ease  which    appesit 
to  have  been  decided,  not  only  under  the  statotCi  but  also  under  the 
tenns  of  the  proviso  in  the  leascy   which  were»  that  if  the  rent 
should  be  unpaid  iff  the  space  qfjbmiem  doj^  next  after  the  days  of 
payment,  <  md  no  miffieiait  dUtress  or  dktressn  bemg  Jbund  m  ad 
upon  the  same  premises  whereby  to  levy  such  rent,  &c/  the  lesson 
might  re^^nter.     It  appears  that  the  half-yearns  rent  was  due  on  the 
S5th  of  March ;  the  demise  in  ejectment  was  on  the  9d  <^  Moff  the 
evidence  was,  that  a  person  went  upon  the  premises  *  in  Mag^*  and 
found  nothing  to  distrain  upon,  and  that  the  declaration  in  qeet- 
ment  was  served  on  the  6th  of  Jmei  this  was  held  to  htpHmifatk 
evidence  to  call  upon  the  tenant  to  show  that  there  was  a  suffident 
distress  on  the  premises,  and  that  the  jury  m^t  presnme  from  the 
evidence  of  their  being  no  sufficient  distress  some  time  in  Mtq^  that 
there  was  none  in  May  before  the  2dj  when  the  demise  was  laid;  nor 
on  the  6t^  otJunCj  when  the  declaration  was  served;  Doe  ▼.  JFbdkm^ 
15  Eastf  286.    Hie  principle  upon  which  this  presumption  reste 
must,  it  should  seem,  go  the  length  of  establishing  that  the  want 
of  a  sufficient  distress  on  any  one  day  after  the  rent  is  in  arrear  is 
evidence  to  go  to  a  jury,  upon  the  circumstances  of  the  case,  thst 
there  was  not  a  sufficient  distress  at  any  time  after  the  rent  became 
due  either  before  or  qfier  that  day^    It  is  also  to  be  observed  upon 
that  case,  that  the  court  seem  to  have  thought  it  clearly  necessary 
for  the  landlord  to  establish  the  want  of  a  sufficient  distress  within 
the  terms  of  the  proviso,  before  the  period  of  the  demise  in  eject- 
ment; and  it  seems  he  must  also,  with  reference  to  the  act  before 
us,  show  the  want  of  distress  at  the  time  of  the  service  of  the  deda. 
ration  in  ejectment    Tlie  usual  evidence  (as  was  the  case  in  Locdasd 
v.  Molony)  is  that  of  the  person  who  goes  to  the  lands  to  serve  the 
declaration  in  ejectment,  who  then  makes  the  search. 
Place  where        Sdly.  As  to  thc  plscc  wherc  the  distress  may  be  found,  the  act 
found.  gays,  <  on  the  demised  premisses,'  and  therefore,  although  the  land- 

lord may  have  a  right  to  follow  and  distrain  goods  removed  off  the 
premises,  in  certain  cases,  (see  the  acts  Ante  129,  130,  the  earlier 
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ef  wUch,.  k  mmj  Iw  noiarked^  inrare  prior  to  «li#  ataMtM  QPif  M^P^ 
iw)^  ii  is  not  eompulaory  on  him  to  do  oo;  and  indfitdf  to  a0Mr  ^ 
tonaot  to  rdy  upon  oucb  a  defeacei  would  lie  to  give  1mi|»  ^  94wit 
tiige  from  his  own  wrong. 

We  have  Men  Uuyt  if  additional  requieiteB  are  imppfii^^  by  ibfi  ^^^^USSU 


terms  of  the  condition  of  ro-^nUy,  the  party  wiU  i^  gi^npral  be  ortSe^ 
bound  to  them  allbough  proceeding  under  tbie  i^;  on  the  o!th^r  impmSttr*. 
iumd  it  would  seem,  that  although  the  proyieo  ahpid4  eypvenaly 
dKiyanee  with  the  requisiiee  of  the  act,  yet  if  ibe  pairty  wi9hee  ti^ 
talue  advantage  of  the  statute  he  will  be  bound  by  U-  Buf^  WfP^^ 
luure  gone  &rtber»  and  insisted,  tlmt  the  statute,  where  it  says  tbat 
4he  lessor  ^^skall  and  may"  proceed  according  to  its  jiniymwih 
speaks  mperativdif  that  no  le-entry  shall  be  enforced  wherje  tjbere  is 
mudk  sufficiency  of  distress.  Lord  HarduHfci^  indeed»  /onoe  >Ba|d 
**  the  words  shall  and  may  in  general  acts  of  parfjamen^,  .or  in 
private  consdttttions,  are  to  be  oonatroed  imperaftiv/ely ;''  9  Mh.  166 ; 
but  that  is  to  be  tdcen  according  to  the  nature  of  Ibe  4W^  wd  i|i 
ottber  instances  they  have  been  held  not  imperative ;  aee  Cheek  v. 
Tawer^  1  TamL  372;  Barber  v.  Ganuon^  4  Bam.  ^  A.  ^\.  Th^ 
position  that  the. act  was  compulsory  was  sustained  Ji>y  fVwi  B,  in 
his  opinion  in  the  case  of  Smith  v.  Doe  d.  Earl  qf  Jefreey^  2  JSrqd.  jp 
B.  55Sj  (5  J.  B.  Moore^  412.)  In  that  case,  in  a  deed  ff£  aettlen^mt» 
made  after  the  statute,  a  power  was  given  to  makeleases,  ^^soas  there 
be  contained  in  every  such  lease  a  power  of  re-entry  for  non-ixijnaaent 
4yf  the  rent  thereby  reserved."  A  lease  was  made  with  a  proviso  qf 
re-entry,  *^  if  at  any  time  the  rent  should  be  unpaid  by  fiftofiP  dajip 
Dciit  after  any  of  the  times  whereat  the  same  ought  to  be  paid»  .<Wff 
no  smffideni  distress  or  digresses  could  or  miffbl  be  taJUm  MfQiijtfiefrfir 
mises"  It  was  held  that  this  lease  was  valid  and  in  pu^ttAQPe.qif 
the  leasing  power,  by  Lords  Eldon  and  Bedeedale  and  seve^  jm^geii 
against  ^ve.  The  five  judges  who  considered  the  lease  iuy^idiiniiat 
all  have  tliought  that  jthe  act  was  not  imperative  in  this  respeqt,  m^ 
Richardson  J.  (2  B.  $-.  B.  494,)  and  HobroydJ.  {ibid.  bSSJ),  haxe  very 
clearly  demonstrated  that  such  is  not  the  true  construction  of , the  aot. 
Noneof  the  judges  on  the  other  sideadopted  the  opinion  of  WoodB^^W^ 
.several  of  them  expressed  a  dissent  from  it,  (see  the  ojunions  of  Best 
J..ibid.  503,  of  Graham  B.  iUd.  567,  of  Ahbotty€.  J.  ibid.  505,  and  of 
tLord  £Uon^  HM.  6p9,)  jmd.the.gVounds.af  the  dacitton.onf^ .point 
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were^  that  the  leasing  power  required  <^  a  power  of  re-entiy  for  ood- 
payment  of  rent;*'  that  to  such  a  general  power  of  re-entry  the  law 
annexed  the  demand  of  rent,  and  the  statute,  in  dispensing  with  that, 
has  annexed,  to  a  power  expressed  in  general  terms,  the  oon£tioii 
of  there  not  being  a  sufficient  distress,  where  the  landlord  does  not 
proceed  at  common  law ;  and  the  statute  and  practice  having  eits- 
blisfaed  the  reasonableness  of  the  provision,  such  a  restriction  is  a 
recuonabk  execution  of  the  power.  Hobrcyd  </.  in  ronarking  on  the 
above  right  of  re-entry  said,  (ibid.  528,  529,)  that  it  gives  the  lessor 
<<  no  power  to  re-enter,  or  to  proceed  by  ejectment,  until  the  expi- 
ration of  fifteen  days,  nor  at  any  period  of  time,  until  there  is 
the  want  of  sufficient  distress  upon  the  premises,  nor  any  right  to 
recover  the  mesne  profits  further  back,  than  not  only  the  expiratioa 
of  the  fifteen  days,  but  also  the  time  when  there  can  be  proved  to 
be,  or  when  there  was  such  want  of  distress." 

The  common  form  of  the  clauses  respecting  non-payment  of  rent 
in  leases  has  been  this;  <*and  if  it  shall  happen  that  the  said  yearly 
rent,  or  any  part  thereof,  shall  be  behind  or  unpaid  for  the  space  of 
twenty-one  days  next  aftier  any  of  the  said  days  of  payment,  whereoo 
the  same  ought  so  to  be  paid,  that  then  it  shall  be  lawful  to  and  for 
the  said  (landlord,  ^.)  into  the  said  demised  premises,  or  any  part 
thereof,  to  enter  and  distrain,  and  the  distress  and  distresses  there 
found  to  take,  lead,  drive,  carry  away,  appraise,  and  sell,  or  othei^ 
wise  dispose  of,  according  to  law,  until  he  or  they  shall  be  fully 
satisfied,  contented,  and  paid,  and  if  it  shall  happen  that  there  is  no 
distress  or  distresses  in  or  upon  the  said  premises,  or  any  part  thereof, 
sufficient  to  satisfy  the  said  rent  and  arrears,  that  then  and/hm 
ihencefarth  it  shall  be  lawful  to  and  for  the  said  (landlordy  Sfc.)  into 
the  said  premises,  or  any  part  thereof  in  the  name  of  the  whole,  to 
re-enter,  and  the  same  to  have  again,  re-possess  and  enjoy,  as  in  his 
or  their  first  and  former  estate,  anything  herein  contained  to  the 
contrary  notwithstanding."  Sometimes  they  run  in  this  form,  ^^  and 
if  it  shall  happen  that  there  is  no  distress  or  distresses,  &c.  witUn 
ten  days  more  after  the  said  twenty-one  days,  that  then,  &c."  Under 
such  clauses  the  question  as  to  forfeiture  would  be,  whether  there 
was  a  sufficient  distress  in  the  one  case,  at  the  end  of  the  twent}*- 
one  days,  in  the  other,  at  any  time  within  the  additional  ten  days. 
'    The  provision  of  the  statute  is^  in  case  it  be  proved  that  so  mock 
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tent  ^*  was  due  before  the  declaration  teas  served^  and  that  no  sufficient 
distress  was  to  be  found  on  the  demised  premisses  countervailing  the 
arrears  then  due,''  &c.  then  the  lessor  in  ejectment  shall  recover. 
This  points  to  the  want  of  a  sufficient  distress  at  the  time  of  the 
service;  and  it  was  contended,  that  therefore,  until  service  of  the 
declaration  (which,  too,  was  placed  instead  of  the  demand)  no 
forfeiture  aoemed,  and  that  therefore,  the  day  of  the  demise  in 
the  declaration  in  ejectment  could  not  be  laid  before  the  day  on 
wUeh  it  was  served;  but  as  the  act  declares  that  the  lessor  in 
ejectment  may  recover  *^  as  if  the  rent  in  arrear  had  been  l^ally 
demanded,"  it  was  held  that  the  demise  might  be  laid  at  any  time 
after  the  right  to  make  the  demand  and  tore-enter  had  accrued;  and 
Bayley  J.  said,  it  could  not  be  laid  after  the  day  of  service,  because 
it  would  then  appear  upon  the  proof  that  the  nominal  plaintiff  had 
no  titie  at  the  time  of  the  service;  Doe  d.  Loaorence  v.  Shawcrosh 
S  Bam.  ^  A.  752,  (5  DowL  ^  JB.  711,  S.  C.) 


No.  XXVL— 4  Geo.  L  It.  c.  5,  $$.  1,  2.  (a) 


This  act  provides  that  even  though  there  should  have  been  a 
anfficient  distress,  yet  the  landlord  may  proceed  by  ejectment  in  case 
of  a  rescue.  The  words  are,  <  from  whom  amy  distress  shall  Jbe 
unlawfully  rescued;'  so  that  if  even  a  part  only  of  the  distress  is 
rescued,  yet  the  landlord  may,  it  seems,  bring  his  ejectment  for  a 
forfeiture,  as  if  no  distress  were  to  be  found. 


Ante,  pp.  97^39. 
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CHAPTER  ir. 

WHERE  (in  IRELAND)  A  YEARNS  RENT  OR  MORE  IS  DUE. 


No.  XXVII.— 4  Geo.  I.  Ir.  c.  6,  §§.  8,  ♦,  5.  (a) 
No.  XXVnL— 8  Geo.  /.  Ir.  c.  S,  J.  1.  {h) 
No.  3KXIX — 5  Geo.  II.  Ir.  t.  4^  §.  1.  (c) 
Na  XXX^-«5  Geo.  II.  Lr.  c.  13,  §.  2.  {d) 


Note  1. 

[<  Any  tandHord  or  lessor.^"]    There  are  two  principal  requintes 
to  t)ie  riglit  of  proceeding  under  these   acts ;    Ist,   the   relation 
of  landlord  and  tenant,  created  either  by  lease,  or  by  a  minute 
or  contract  in  writing,  containing  an  actual  demise,  or  else  ascer- 
^  taining  the  rent  payable,  and  accompanied  by  enjoyment  of  the 

lands  under,  it;  2dl]^  an  arreur  of  one  whole  year's  rent:  and 
several  matters,  before  necessary  to  sustain  the  right  of  recovering, 
are  expressly  dispensed  with ;  Ist^  the  landlord  may  proceed,  ^  thougb 
there  be  distress  sufficient  on  the  land  to  answer  the  said  rent  in 
krrcar ;'  (4  Geo.  I.) ;  ^y,  a  -strict  tiednction  of  title  need  not  be 
proved  by  the  lessor  of  the  ptfdntfff,  wticre  he  proves  that  he  hat 
Ibeen  in  possession  for  tfiree  years  before  the  service  of  the  ejectment, 
*(8  Geo.  I.) ;  Sdly,  he  may  recover  upon  instruments  in  writing  con- 
taining a  dc^mise,  Rkboagh  no  t^lause  of  entry  has  been  inserted,  as 
if  it  had  been  specified,  (6  Geo.  II.) ;  and  4tfaly,  he  may  reoovrr 
upon  instmments  in  writing  ascertaining  the  rent  payable^  and 
under  which  the  lands  bavelieen  enjoyed,  although  not  containing  an 
actual  demise,  as  if  tliey  contained  an  actual  demise,  and  as  if  a 
clause  of  re-entry  had  been  specified,  (25  Geo.  11.) 
tiMiSiSMfor  '^'  ^^  considering  the  Jlrst  requisite,  which  consists  of  several 
undteijantf  parts,  wc  shall  begin  by  an  investigation  of  the  necessity  that  the 
relation  of  landlord  and  tenant  should  subsist     The  words  in  th« 

(a)  Ante,  p.  29*  {b)  Ante,  p.  31. 

(e)  Ante,  p.  32.  (d)  Ante,  p.  S3. 
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fintthre^aott  are  'ludkird  or  loigar;*  in  the ]a8t^< landlord;*  ihe 
tides  of  the  aott  are^  for  preventing  frauds  by  toionlf,  and  for 
amending  the  laws  relating  to  hmilord  ami  tauMi  tamtt  therefore 
is  clearljr  essential ;  and  henoe  wherei  in  1731 » lands  were^conveyed 
in  fee-rin^^  irith  a  reservation  of  a  rent  and  with  a  clause  of 
te-entkyy  it  was  held  that  an  ejectment  for  non-paymetit  of  rent,  on 
these  statoA^  could  not  ha  maintained;  Braum  d.  Bond  v.  Tke 
TVMfee^  <lf  Dr.  Sttme's  Charitiea^  Baity  87,  nofe  (a)*  There,  the 
ejectment  for  noo^paj^ent  of  rent  was  brought  by  the  assignees  of 
the  gvantor;  and  as  the  condition  of  re-entry,  aooording  to  the 
loth  maxim,  was  flN>t  assignable,  they  had  not  oxy  remioij  to  recover 
Ihe  possession. 

As  the  constmotion  of  the  two  classes  of  the  ejectment  acts  seems 
to  be  the  same  ia  this  particular,  I  shall  here  consider,  together,  die 
<)aciition8  arislag  as  to  ai^oahility  of  both  of  these  remedies ;  which 
are,  bs^  whether  a  rei>erskin  in  the  landlord  is  essential,  and  2dly 
how  far  the  acts  apply  where  the  relation  does  not  subsbt  in 
righl,  but  indy  ^  ei^^QM^ 

As  to  the  let,  it  seems  to  me  that  there  is  nothing  in  the  acts  (at  ^^^|^£;^£^ 
least  in  the  Irish  acts)  intimating  that  die  landlord  must  have  a  °*<'*""*^' 
revetmon  (unless  that  be  indiKpeasaUe  to  tenure),  and  therefore,  if 
at  this  day  the  king  ehould  demise  lands  in  fise,  rendering  rent,  &C., 
hie  assignee  mi^t  maintain  an  ejectment  £»r  non-pajrment  of  rent 
under  diese  statutes,  fin*  he  would  be  lord,  although  he  has  no  rever- 
sion ;  Ante  p.  345.  It  is  true  that  it  has  been  held  that  the  statute 
of  conditions  only  applies  where  there  is  a  reversion^  and  that  depen- 
dant upon  a  lease  for  life,  or  years,  and  not  upon  an  estate  tail ; 
Ante  p.  376;  but  that  lias  proceeded  upon  the  peculiar  wording  of 
the  recitaB  ei  thact  act,  Antie  p.  9,  which  only  states  the  mischief 
that  the  grantees  of  reversions  of  lands  demised  for  term  of  li/e  or 
UveSf  or  for  term  of  yearSf  could  not  take  benefit  of  the  covenants 
or  conditions  contained  in  the  leases.  In  the  ejectment  acts  there 
is  nothing  similar,  save  only  tlie  use  of  the  term  <  reversion'  at 
the  end  of  :§.  £  of  the  4  Geo.  IL  Eng.  (Ante  p.  27,)  and  a  recital  in 
Me  e#  tfie  /rM  «ets,  the  6  Geo.  11^  {Ante  p.  32,)  that  lands 
have  bi^n  denusefi  '^^ibr  terms  of  lives,  or  years  determinable  upon 
lives"  by  leases,  &c  whereon  no  clause  of  entry  had  been  inserted ; 
iMit  tins  has  iiever  been'eonndered  as  limited  to  the  cates  there 
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recited.  It  therefore  eeons  to  me,  aoeording  to  what  has  beeo 
propounded,  JfUe  pp.  S58,  Sd9,  &c.,  that  where  a  tenant  for  livee  or 
years  demises  for  a  term  oo-eztensive  with  his  own,  rendering  rent, 
an  ejectment  for  non-payment  of  rent  is  maintainable  under  these 
statutes.  And  it  has  been  so  decided  in  Lrdandj  repeatedly.  The 
earliest  case  in  which  the  question  seems  to  have  arisen  is  that  of 
the  TMsee  ^  Walkar  v.  WaUamaon,  Bufy.  L.f^  8.271;  in  which  the 
point  was  expressly  saved,  but  the  decinon  of  the  court  proceeded 
upon  other  grounds.  There  A»y  holding  under  a  lease  for  lives^ 
devised  his  interest  to  his  daughters  B.  and  C,  both  of  whom  were 
married.  The  husband  of  B.  demised  by  indenture  to  the  husband 
of  C,  a  moiety  of  the  lands,  at  a  certain  annual  rent,  fete  the  term  of 
the  then  surviving  life  in  the  original  lease.  The  husband  of  JB.  and 
afterwards  B.  herself  died ;  and  their  son  and  hor  brought  an  eject- 
ment for  non-payment  of  rent:  it  was  considered  that  jB.  and  C. 
having  been  joint-tenants,  upon  B.*$  death  all  title  vested  in  C.> 
and,  an  interest  having  passed,  and  being  at  an  end,  the  husband 
of  C  was  not  estopped  by  the  indenture  from  claiming  the  whde  in 
right  of  his  wife.  The  next  case  upon  this  subject  was  that  of 
Eaion  d.  Greene  y.  Keller  {l)^  which  was  an  cgectment  for  nonpay- 
ment of  rent  brought  by  the  ksaor  against  the  feMee;  on  the  face  of  the 
lease,  when  produced,  it  appeared  that  the  lessor  jSf.  O.  was  seised  for 
his  own  life  and  the  lives  of  E.  W.  and  E.  6.  under  alease  for  lives  re- 
newable for  ever ;  that  he  demised  <<  for  the  lives  of  E.  W*  and  JE.  G. 


(1)  EATON  on  the  demise  of  MOLESWORTH  GREENE  v.  WILLIAM  KEL- 

LER,  Common  Pleas,  Hilary  Term,  38  Geo.  JIL 

fC4^^  ^^C  Ejectment  for  non-payment  of  rent  KeUer  of  the  other  part.  The  recitals 
'  y  brought  to  recover  part  of  the  lands  were  as  follows :  Whereas  by  inden- 
joli  Neml&wn  CaiUehymet  commonly  tore  of  lease,  bearing  date  the  :28di 
^  "[/  '  '^called  Montpelier^  in  the  connty  of  of  F^truary^  1775,  made  between 
Dublin :  the  demise  was  laid  on  the  Robert  Bumej  of  &C.,  of  the  one 
7th  of  November,  1796.  Plea,  not  part,  and  the  reverend  Edward 
guilty.  The  case  was  tried  at  the  Wr^kt,  of  the  city  of  Dvltkif  doe- 
sittings  after  Easter  term,  1797,  he-  tor  in  divinity,  sad  archdeaoon  of 
fore  Lord  Carleton,  C.  J.  The  lessor  Limerickf  of  the  other  part,  the  said 
of  the  plaintiff  proved  an  indenture,  Bobert  Byrne  demised  (the  promissn) 
bearing  date  the  24th  of  December^  to  the  said  Edtoard  Wrigh$  (hy  way 
1791,  made  between  Molesworth  of  lease  and  release)  to  hold  to  the 
Greene  of  the  one  part  and  William  said  Edward  Wrigbf  hk  beini  te 
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and  of  the  saidM.  G.**  (tliere,  certainly,  not  identifying  E.  W.  and  E. 
G.  though  identifying  M.  6.) ;  but  with  a  covenant  for  perpetual 
renewal,  by  which  he  agreed,  upon  the  death  ^<of  the  said  E.  W. 


for  and  during  the  natural  life  and 
Urea  "^  of  the  said  Eiward  Wright 
party  thereto,  the  reverend  Edward 
Wright  and  EUxabeth  Wright,  the 
son  and  daughter  <tf  the  said  Edward 
Wright;**  and  for  the  life  of  the 
sorvivor  of  them,  and  for  the  life  and 
liTea  oi  all  and  every  snch  other 
person  and  persons  as  by  virtae  of 
the  said  indenture  of  lease  and  of  the 
covenant  for  renewal  therein  con- 
tained, should  from  time  to  time 
ancceasively  and  for  ever  be  added 
to  the  term  of  the  said  demise,  yield- 
ing and  paying  the  yearly  rent  of 
b6L  ;  and  whereas  by  indented  deeds 
of  lease  and  release,  bearing  date  the 
Sd  and  4th  of  December^  1784,  the 
release  being  made  between  the  said 
archdeacon  Wright  of  the  one  part, 
and  the  said  Moksworth  GreenCf 
party  hereto,  of  the  other  part,  the 
said  Edward  Wright  granted  the  pre- 
mises and  all  his  estate,  &c«  therein 
to  the  said  MoUsmorth  Greene,  his 
heirs,  &c.  And  whereas  by  deed-poll, 
executed  the  25th  of  March,  1788, 
the  said  Moleswarth  Greene  agreed 
to  execute  a  lease  of  the  same  pre- 
mises to  the  said  WilUam  Kdler  for 
the  term,  &c.  therein  and  hereinafter 
mentioned.  And  whereas  the  said 
Edward  Wright  is  since  dead,  and 
the  said  Molesworth  Greene  hath 
since  obtained  a  renewal  of  said  lease 
from  the  said  Robert  Byrne,  "and 
inserted  the  lives  of  the  reverend 
Edward  Wright,  Elizabeth  Wright, 
now  E,  Greene,  and  of  the  stud 
Molesworth  Greene  in  snch  renewal  ;'* 
the  indenture  then  witnessed,  that  the 
said  Molesworth  Greene,  in  conaide- 
eation  of  the  recited  agreement  and 
of  IISL  15i.  the  consideration  there- 


of, and  of  the  rents,  fines  for  renewal, 
reservations,  and  covenants .  therein- 
after reserved,  demised,  granted,  set, 
and  to  hrm  let,  released  and  confirm- 
ed (the  premises)  to  the  said  William 
KeUer  (by  way  of  lease  and  release) 
to  hold  to  him,  his  heirs,  &c  *'  for 
and  during  the  natural  life  and  lives 
of  the  reverend  Edward  Wright^ 
EUzabeth  Wright,  now  Elizabeth 
Greene,  and  of  the  said  Moleswortk 
Greene  party  to  these  presents  and 
for  the  Uves  of  the  survivor  of  them, 
and  for  and  during  the  life  and  lives 
of  all  and  every  such  other  person 
and  persons  as,  by  virtue  of  these 
presents,  and  of  the  covenant  for 
renewal  hereinafter  mentioned,  shall, 
firom  dme  to  time,  successively  and 
for  ever  hereafter,  be  added  and  in- 
serted to  the  term  and  continuance  of 
this  demise,"  yielding  and  paying  the 
yearly  rent  of  116/.  lOs,  llien  fol- 
lowed clauses  of  distress  and  re-entry 
for  non-payment  of  the  rent,  and  the 
covenant  for  renewal  as  follows :  viz. 
that  he  the  said  M.  Greene,  his  heirs, 
&c.  shall  and  will  from  time  to  time, 
and  at  all  times  hereafter,  continue  or 
renew  his  and  their  estate,  title,  and 
interest  in  the  premises  demised  and 
granted  in  and  by  the  said  recited 
indenture  of  lease  of  the  28th  of 
February,  1775,  and,  to  that  end, 
upon  the  death  and  failure  of  the 
aforesaid  life  and  lives  of  the  said 
Edward  Wright,  Elizabeth  Wright, 
now  Elizabeth  Greene,  and  MoleS" 
worth  Greene,  or  any  or  either  of 
them,  which  shall  first  hi4>pen,  within 
twelve  months  after  the  failure  of 
every  such  life,  shall  procure  and 
obtain  the  life  of  some  person  to  be 
pot  and  inserted  in  the  place  and 
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£.  6.  and  M.  G/'  or  any  of  diem,  &c«  to  pnocve  a  fenewal  of  tha 
recited  lease  under  which  he  held,  and  that  he  wwdd  add  to  the  term 
of  this  lease  the  life  of  the  person  bo  added  lo  the  term  of  die 


vtead  of  the  persons  so  happening  to 
die  as  aforesaid,  and  in  like  manner 
for  erery  other  several  life  in  the  said 
lease  nominated  and  to  be  hereafter 
snccessirQly  nominated,  inserted,  and 
pnt  in  the  place  and  stead  of  the 
person  so  happening  to  die  as  afore- 
said, he  the  said  M,  Greene  his  heiis 
and  assigns,  within  twelre  months 
sAer  failure  of  erery  other  several 
life  as  aforesaid,  from  time  to  time 
for  ever,  shall  and  will  procure  and 
obtain  the  life  or  lives  of  some  other 
person  or  persons  to  be  added  and 
inserted  in  the  place  and  stead  of  ihe 
Be  vend  person  or  persons  so  sacoee- 
sively  happening  to  die  as  a$oreeai4, 
and  that  he  the  said  M.  Greene  shidl 
and  will  from  thne  to  time  succes- 
sively and  for  ever  add  and  insert  to 
the  time  and  term  of  thh  lease  the 
life  of  such  person  or  persons  so 
successivelj/  added  and  inserted  to  the 
time  and  term  of  the  aforesaid  recited 
lease  of  the  28th  of  February^  1775, 
and  tlie  aforesaid  renewal  thereof 
bearing  date  the  IBth  of  August, 
1791,"  he  the  said  fV.  Keller,  his 
heirs,  &c.  paying  one  pepper-corn  as 
a  fine  for  renewal,  8cc.  Then  followed 
the  nsaal  covenants  to  pay  the  rent, 
repair  and  deliver  in  repair  to  M, 
Greene,  his  hcii*s,  &c.  at  the  end  or 
other  sooner  determination  of  the 
grant  or  demise ;  and  a  clause  that 
H^,  Keller  might  surrender  to  M, 
'Greene  at  any  time  within  ten  years 
upon  certain  conditions;  and  also  a 
clause  that  if  W,  Keller  should  be 
desirous  of  purchasing  the  interest 
aud  title  of  JIf.  Greene  in  ihe  said 
thereby  granted  and  dertised  pre- 
mises, M.- Greene  would,  on  certain 
conditioas,    W*  Kdter  pajring  'him 


lOOOf.,  sell,  n$9ign,  and  make  over 
the  premises  therelby  gnmted  or  de» 
misedy  unto  the  said  IV.  Keitet^  his 
heirs  and  assigns,  dear  ef  all  inmun- 
branees  save  the  head^rcat  601.  pay- 
able by  the  recited  indenture  ef  lease 
of  the  28th  ef  February,  1776.  The 
counsel  for  the  defendant  thereopen 
insisted  that  the  lessor  of  the  phlia- 
tf  was  not  entitled,  nnder  the  sta- 
tutes in  force  in  this  kingdem  for 
non-payment  of  rent,  te  maintain  ^ 
present  ejectment,  inasmuch  as  he 
had  hy  the  said  indenture  conveyed 
and  assigned  jail  his  estate  and  inte- 
rest in  the  lands,  for  which  the  <je<^- 
ntent  was  brought,  to  the  defendant ; 
and  they  prayed  the  learned  judge 
to  nonsuit  the  plaintiff  or  diivct  4he 
jury  to  find  a  verdict  for  the  defoa* 
dant.  But  he  declined  so  to  do  and 
declared  his  opinion  to  the  jury,  tbst 
the  matters  aforesaid  were  not,  upon 
the  whole  <case,  sufficient  to  bar  the 
plaintiff  of  his  action,  and  that  he 
was  entitled  to  maintain  his  present 
ejectrarnt,  and  he  overrnl€*d  the  objec- 
tion, and  with  that  direction  left  tb« 
same  to  the  jury.  The  jury  ^ve  tbeir 
verdict  for  the  plaintiff,  and  found  that 
the  sum  of  l7iL  15i.,  being  upwsrtis 
of  one  years  rent  of  the  premises 
was  dse  and  in  arrear,  kc.  More 
and  at  the  time  of  the  serince  of  the 
ejectment.  Ihe  counsel  for  the  ^ 
fendant  excepted  to  the  aforesaid 
opinion  of  the  learned  judge,  and 
the  bill  of  exceptions  stated  the  nee 
in  the  manner  above  set  forth.  Jw'g- 
ment  was  given  thereupon,  in  Hihr^ 
term,  1798,  for  tiie  lessor  of  the 
plaintiff. 

Vbn  case 'hasbefore 4ieeB refemd 
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original  lease ;  so  that  both  by  the  terms  of  the  deed,  and  according 
to  the  intention  of  the  parties,  the  lives  were,  and  were  to  continue 
to  be  the  same.  The  lessor  ivas  held  entitled  to  recover.  In  Jack 
rf.  Morrison  ▼.  Little  (2),  the  ejectment,  for  non-payment  of  rent, 
was  brought  by  the  heir  at  law  of  the  lessor,  who  demised,  habendum 
for  all  the  rest  and  residue  of  the  term  of  years  and  lives  unexpired 
\m  the  lease  for  which  he  himself  held,  without  any  clause  of  re- 
entry; and  the  ejectment  was  held  maintainable.     In  the  Lessee 


to,  Anie  pp,  355,  363  ;  in  the  latter 
place,  it  18  wd,  that  *^  it  lias  been  as- 
certained that  that  decision  went  upon 
the  ground  that  the  court  would  not. 
presume  the  lives  to  be  the  same 
where  the  names  were  the  same  T  see 
I  Fox  Sf  5. 12, 13,  where  Bushe,  C.J. 
says,  ''It  had  been  for  atime conceived 
ihat  it  had  been  decided  on  the  toord' 
ing  of  the  statutes  Jbr  non-pAyment 
of  rent.  But  this  is  a  mistake.  Mr. 
Justice  Burton  was  at  the  giving  of 
the  judgment,  and  has  conferred  with 
an  eminent  judge  of  another  court, 
who  was  counsel  in  the  cause,  and 
both  concur  in  stating  that  the  deci- 


sion was  upon  the  precbe  point  I 
have  stated.*'  Now,  although  the 
habendum  of  the  principal  lease  does 
not  identify  the  Edward  Wright  and 
Elizabeth  Wright  there  mentioned, 
with  the  Edward  Wright  and  Eliza- 
beth Wright  named  in  the  recited 
lease,  it  is  impossible  to  read  the 
covenant  for  renewal  without  seeing 
that  they  are  completely  identified, 
aiid  it  should  seem  that  Lord  Downes 
viewed  die  record  in  this  light,  even 
after  he  was  apprised  of  the  report 
as  to  the  alleged  grounds  of  the 
judgment :  see  the  following  case. 


<2)  JACK  on  the  demise  of  MORRISON  v.  LITTLE,  King's  Bench,  Hilary     TWnfay, 

Term,  1817.  (a) 


Ejeotment  for  non-payment  of 
rent.  The  demise  was  laid  on  the 
2d  of  Ma^,  1814.  Tlie  case  had 
been  tried  before  Bushe,  &  G.  at  the 
Summer  assiaes,  1816.  The  Either 
of  the  lessor  of  the  plaintiff  was 
tenant  to  Simon  IsaaCp  of  certain  lands 
ior  tliree  lives  including  his  own ; 
and  demiiied  part  of  them  by  deed, 
habendum  ''for  and  during  all  the 
rest,  residue  and  remainder  of  tlie 
term  of  years  and  lives  unexpired  in 
the  original  lease  from  Simon  Isaac.** 
There   was  no  clause   of  re-enwy. 


/ 


U17. 


The  lessor  of  the  plaintiff  obtained  a    ^/^^^A 
Terdict.  ^ 

Bell  for  the  defendant,  on  a  former  ^^, 
day,  moved  to  have  this  verdict  set  /.  > 
aside ;  and  contended  that  the  eject- 
ment was  not  maintainable ;  for  that 
the  relation  of  landlord  and  tenant 
did  not  subsist,  the  demise  having 
been  made  for  the  whole  term  which 
the  lessor  had ;  the  rent  was  a  rent- 
charge  and  not  a  rent-service;  and 
the  deed  was  an  assignment  and  not 
a  lease,  to  which  a  reversion  in  the 
lessor  was  essential ;  Hicks  v.  Z)oio- 


(«)  The  above  note  hat  been  extraGttdfhimtb«MS&  of  iMaiJmMtffCoapand  Mr.Juslico 

J>ap     HuvtbMBiuuAtetopncuRtbelifkliilntlwi 
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of  Coy»e  V.  Smithy  Baity  90,  n.,  the  ejectment  was  brought  by  the 
assignee  of  the  lessor  who  had  demised  by  indenture  fox  three  lives; 
the  defendant  showed  by  extri$uic  evidence,  that  the  lessor  held  for 
tlie  same  lives ;  and  contended  that  the  lessor  of  the  plaintiff  was  an 
4issignee  of  no  estate,  but  merely  of  a  rent,  and  not  within  the  sta^ 


niitgt  1  Ld.  Raym,  99 ;  Palmer  ▼• 
Edioardsy  DougL  187;  Pred.  on 
Conv.  124'. 

Halif  conlrh, — This  in  a  freeliolci 
lease ;  and,  by  the  principles  of  the 
common  law,  the  lands  are  holden  of 
ohe  lessor ;  the  rent  reserved  is  a  rent- 
service  ;  and  the  relation  of  landlord 
and  tenant  sabeists ;  .2  EL  Comnu  60 ; 
Co,  IMU.  23  a ;  Wright,  Tenur.  4, 
Sfc;  Co.  LUtl  143  a ;  Liiil  §.  215, 
216.  If  that  law  be  not  altered  by 
■statate,  it  cannot  be  eontended  that 
the  lessor  of  the  plaintilT  and  the 
defendant  are  not  landlord  and  te- 
;nant.  A  reversion,  certainly,  was 
always,  and  before  tlie  statate  of 
Qfua  Emptorcs  Terrarum,  necessary 
to  make  a  rent-service ;  but  a  fekkff- 
ment  in  fee  reserving  a  rent  did  leave 
a  reversion  in  the  feoffur ;  Hargr, 
Vo.  LUtl.  144  a;  Co.  LiltL  215. 
Then  came  the  statute  of  Quia  Emp- 
ioreSy  the  object  of  which  was  to 
prevent  subinfeadation  ;  but  by  ex« 
press  provision  (c.  3,)  its  operation 
is  confined  to  grants  in  fee-simple; 
2  Co.  Inst,  504;  and,  tlierofore,  a 
rent  reserved  upon  a  conveyance  for 
the  same  lives  for  which  the  grantor 
holds,  is  still  a  rent-service.  It  can- 
not be  an  assignment,  for  the  whole 
interest,  in  tact,  has  not  passed. 
Here  the  first  lease  was  for  three 
lives,  one  of  which  was  tlie  life  of 
the  grantee,  and  the  supposed  assign- 
ment is  for  the  residue  of  the  lives 
and  years.  The  whole  inten^t  did 
not  pass;  for,  whatever  may  be 
limited  over  as  a  remainder,  if  left 
in  the  grantor,  is  a  reversion.  Wliere 
MB.  estate  is  granted  fSor  the  life  of 


A.  it  may  determine  before  his  death 
by  forfeiture,  kc\  Co.  IJuL  215  a ; 
Chnlmleys  case,  2  Co.  51  a.  Lease 
for  the  life  of  ^.,  to  ^.  for  life,  re- 
mainder  to  B,  during  the  life  of  A, ; 

B,  may  enter  on  the  forfeiture  of  A* 
and  enjoy  upon  the  forfeiture.     So 
that  something,  a  posability  of  en- 
tering for  the  forfeiture,  remains ;  aad 
that  constitutes  a  vested,  and  not  a 
contmgent    remainder;    I>QrNier   v. 
Parkhurst,  18  Viu.  Air.  4IS,  416; 
Feam.  Coni.  Rem.  SS4.     The  usual 
course^of  conveyancing  demonstralet 
this,  the  estate  to  prsserve  contingnt 
remamders  being  for  the  lifo  of  the 
teniint  for  life.    Such  a  limitation  hai 
been  expressly  decided  not  to  be  a 
possibility,  but  such  an  estate  as,  inttf^ 
posed  between  an  estate  for  life  aad 
a  remainder  in  tail  to  the  same  per> 
son,   will   bar  dower;    Duucomb  v. 
Duncomb,  3  Lev.  437 ;  and  is  now 
the  usual  mode  of  preventing  dower; 
Feam.  Cont.  Rem.  509.     This  then 
mty  be  limited  over,  and  therefore, 
if  left  in  the  grantor  it  will  be  a  re- 
version. Here  too  the  case  is  stronger ; 
for  the  first  lessee  held  for  his  ows 
Ufe,  and  therefore,  has  a  higher  estate 
(Co,  LittL  42  a.)  than  he  granted, 
for  his  grantee  held  pur  autre  oi^ 
It  may  be  said,  if  this  doctrine  bs 
true,  there  can  be  no  such  tbiogai 
an  assignment  of  estates  for  life  sr 
lives ;  but  the  answer  is,  that  the  te- 
nant may  convey  his  whole  estate  to 
be  helden  of  the  original  lessor,  but 
the  whole  estate  in  not  here  gnatfd 
aad  the  tenure  reserved  is  of  the  is* 
mediate  lessor;  the  habendum  for  **  tbe 
rest  residue  and  remainder  of  tlie 
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tate^^lmt  thd  court  of  Exchequer  said  that  the  ejocttneiit  statutes 
were  (o  be  eonstmed  in  favor  of  the  relation  of  landlord  and  tenant, 
aoid  that  there  were  sufficient  grounds  for  holding  this  to  be  a  case 
within  the  benefit  of  those  statutes. 

The  question  is  precisely  the  same  under  the  Irish  civil  bill  eject- 


yean  and  lires  to  come  and  unex- 
pired, meiitioiied  in-  the  orig^inal 
lease,"  is  ao  more  than  a  h  ibemlum 
for  those  lires,  and  the  reddendum 
and  covenants  ''during  the  continu- 
aaoe  of  the  original  lease,"  are  all 
VSssfTed  and  to  be  performed  with 
the  immediate  lessor.  The  case  of 
Palmer  r.  Edufards,  in  quite  distin- 
gnishable  from  this,  for  it  was,  ex- 
pressly, an  asxignment  of  the  uMe 
iniereti ;  the  grantor  recited  his  inte- 
rest and  assigned  it  in  terms;  and 
besides,  it  was  the  case  of  a  term  for 
yean;  and  tenant  for  years  was  for- 
merly considered  a  mere  bailiff,  and 
to  this  day  if  a  termor  for  years  as- 
signs reserving  a  mere  annual  sum, 
it  b  not  a  rent  at  all,  and  he  csnnot 
distrain ;  ■    v.  Cooper^  2  fVils. 

875 ;  Bro.  Abr.  Dette,  pi.  39 ;  Co. 
LUtL  47. 

Blacker  on  the  same  side  referred 
the  cowt  to  EaUm  d.  Greene  v.  Kel' 
lery  and  also  to  Doe  d.  M^Loughlin 
V.  M'Cormick,  C.  P.,  IHL  1810, 
which,  he  saiil,  was  an  ejectment  for 
non-payment  of  rent  by  a  landlord 
who  had  demised  for  his  own  time 
(for  yean)  to  the  defendant ;  a  ver- 
dict was  found  for  the  plaintiff,  which 
was  affirmed  on  a  motion  argued 
upon  a  point  saved,  viz.  that  the 
lessor  of  the  plaintiff  was  not  land- 
lord or  lessor  within  the  meaning  of 
those  statutes.  In  Brown  d.  Bond 
V.  The  Trustees  of  Dr.  Sterne's  Cha- 
riiies,  the  same  doctrine  was  recog- 
nised though  the  court  refused  to 
extend  it  to  cases  of  fee-simple.  In 
£)oe  d.  Neufcomen  v.  Arthur,  in  the 

(a)Tlivbiiot«n«ccuiil0SOOOiio(«f  ttieiteUof  Uwcaseof  Z>ikffeyT.&'<<^  which  iluU  be  f uUy  aiatcd  in 
a  fubieqaeiit  cbqter. 


Exchequer  in  1809,  the  same  point 
was  made  and  ruled  the  samic  way  by 
tlie  barons,  recognizing  the  general 
doctrine  as  settled. 

Bell  and  Holmes  for  the  defendant 
referred  to  Dudley  v.  Bell,  Chancery^ 
1810,  which  they  said  was  as  fol- 
lows: tenant  for  two  lives  made  a 
lease  for  the  same  two  lives  to  his 
son  at  a  rent.  The  son  mortgaged. 
The  father  recovered  in  qjectment 
for  non-payment  of  rent.  ITie  mort- 
gagee filed  a  bill  in  chsinc^y,  and 
it  wss  contended  that  the  case  did 
not  come  within  the  ejectment  sta* 
tutes.  The  Lord  Chancellor  retained 
the  hill  for  a  trial  at  law,  and  referred 
it  to  tlie  court  of  Exchequer;  the 
Chief  Baron  tried  it,  and  ruled  that 
the  lessor  was  not  a  landlord  within 
the  acts  (a)  and  that  the  ejectment  did 
not  lie,  and  he  expressed  his  disap* 
probation  of  Eaton  d.  Greene  v. 
Keller;  they  said  also  that  Burton, 
Scrjt.  had  stated  to  them,  tliat  he  was 
present  when  Lord  Carleton  delivered 
judgment  in  tlie  last  mentioned  case, 
and  that  he  expressly  guarded  himself 
against  its  being  understood  to  decide 
the  point  which  was  in  question  in 
the  present  esse. 

DamneSy  C.  J.  this  day  said,  that 
he  liad  looked  into  tlie  case  of  Eaton 
d.  Greene  v.  Keller  in  the  Common 
Pleas ;  tliat  the  record  showed  it  to 
be  precisely  in  point  with  this  case ; 
and  that  therefore,  without  going 
further  into  the  question  at  that  time, 
the  court  would  order  the 

Postea  to  the  plaintiff. 
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In  what  cues 
a  party  la  es- 
tuppcdfrom 
denying  te- 
nure. 


meiit  acts  (see  JMep.  59,  jptr.)  in  which  the  words  are  ^landlord  er 
lessor/  and  '  tenant,'  and  ^  lessee,'  and  there  are  no  words  requiring 
the  existence  of  a  reversion ;  and  it  has,  accordingly,  been  dedded 
upon  those  acts,  in  a  case  which  came  before  the  twelve  judgvi 
Hogan  v.  FiizgeraUj  1  Hud8.  {f  B.  77,  noU  (1),  that  the  assignee  of 
the  lessor,  who  demised  for  the  same  lives  for  which  he  himself  held, 
was  entitled  to  recover. 

With  these  decisions  the  late  case  of  Pluck  v.  Digges  may,  upon 
the  grounds  stated  Ante  p.  363,  be  considered  to  agree ;  nor  can  the 
cases  of  Byrne  v.  Moriarty  and  Hughes  v.  Howling  mentioned  Jnte 
p.  355,  be  said  to  conflict  with  them  because  tliey  proceeded  on  the 
ground  that  a  reversion  was  requisite,  for  in  those  cases  the  actm 
was  covenant  by  the  assignee  of  the  lessor,  and  we  have  seen,  that 
under  the  statute  enabling  the  assignee  to  sue,  a  reversion  is  essential; 
Ante  p.  376 :  see  however,  the  note,  pastj  p.  497. 

2dly.  But  although  the  doctrine  above  advanced,  as  to  the  exis- 
tence of  tenure  without  a  reversion,  should  be  erroneous,  and  sup- 
poring  neither  a  revenion  nor  a  tenure  to  exist  in  fact,  it  yet  remains 
to  be  seen,  in  such  cases,  whether  an  estoppel  may  not  be  created, 
which  will  prevent  parties  from  alleging  that  tenure  does  not  exist 

The  position  in  LittL  §.  58,  as  to  estoppel,  is,  that  ^'  when  a  man 
lettcth  to  another  for  a  term  of  years,  it  behoveth  that  he  be  seised 
in  the  tenements  at  the  time  of  his  lease,  for  it  is  a  good  plea  for 
the  lessee  to  say  that  the  lessor  had  nothing  in  the  tenements  at  the 
time  of  the  lease;  except  the  lease  be  made  by  deed  indented,  in 
which  case  such  plea  licth  not  for  the  lessee  to  plead."  This  must 
be  understood  with  material  qualifications  in  both  branches  of  tbe 
TEMta{^]bf  doctrine  which  it  embraces.  First,  as  to  demises  without  deed, 
an  estoppel  may  be  by  matter  in  pais^  as  by  acceptance  of  an  estate, 
&c.  Cain.  Dig.  Estoppel  {A.  3,)  and  it  has  been  held  that  one  who 
comes  into  possession  under  another,  as  his  tenant,  and  continues  to 
hold  under  his  demise^  cannot  controvert  his  landlord's  title,  nor  even 
the  continuance  of  it ;  and  if  that  title  has  expired  or  been 
determined,  (as  by  a  forfeiture  to  a  superior  landlord),  he  cannot 
show  this,  unless  he  thereupon  disclaims  the  former  tenancy  and  com- 
mences a  fresh  holding  under  another  person.  This  was  the  opiniim 
of  Lord  Ettenborough  in  the  well-known  case  of  Balls  v.  Wesiwoodf 
2  Campb.  11 ;  see  also  Parry  v.  House^  Holty  489,  and  the  noti^ 
ibid.  492,  499.    But  where  the  tenancy  has  expired,  or  the  landlonl 
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m  determined  it,  and  then  prooeeds  to  recover  the  poascmon  upon 

■  title,  it  b  clearly  competent  to  the  tenant  to  ahow  his  landlord's 

tie  at  an  end;  England d.  Sybum  v.  Slade^  4  Dvn^.  ^  E.  682;  Doe 

Jackmm  y.  Bameboikam^  S  MauL  {r  S.  516.    Secondly,  even  as  to  ^^£[ 

miaes  by  deed,  it  is  held  that  the  parties  may,  in  certain  cases,  am/ei$  ^^^'^ 

id  osDKf  the  lease.    Thus  ^  holding  for  the  life  of  J3.  makes  a  lease  'S^aw^ 

T  years  by  deed  indented,  and  afterwards  purchases  the  reversion  btmotJSJ 

i£oe;  B.  dies;  A.  may  avoid  his  own  lease,  for  he  may  confess 

id  avoid  the  lease  which  took  effect  in  point  of  interest,  and  deter- 

ined  by  the  death  of  B. ;  (and  so  might  the  lessee,  for  all  estoppels 

re  mutual) ;  but  if  A,  had  nothing  in  the  land,  and  made  a  lease  for 

ears  by  deed  indented,,  and  afterwards  purchased  the  land,  bodi 

arties,  lessor  as  well  as  lessee,  are  concluded  to  say  that  the  lessor 

ad  nothing  in  the  land ;  and  here  it  works  only  by  conclusion,  and 

le  lessor  cannot  confess  and  avoid,  as  he  might  in  the  other  case ; 

bt.  Ldtd.  4/7  b.    So  if  a  man  takes  a  lease  of  his  own  land  by  deed 

idented,  he  is  concluded ;  but  the  estoppel  does  not  continue  after 

le  term  ended,  for  it  determines  with  the  lease  as  it  grew  by  the 

ttue ;  Ibid.    The  lessee  cannot,  where  the  lessor  brings  an  action 

)r  breach  of  covenant  on  the  indenture,  show  that  the  lessor  had 

nly  an  eqiUtable  title,  which  had  expired ;  but  he  is  not  estopped 

rom  showing  that  the  lessor  was  legally  seised,  only  in  right  of  his 

rife  for  her  life,  and  that  she  died  before  the  covenant  broken, 

ecause  an  interest  passed  by  the  lease;  and  the  estoppel  ceases 

dthout  an  entry  or  eviction  by  the  person  entitled  to  tlie  lands  upon 

lie  expiration  of  the  landlord's  title ;  Blake  v.  Faster,  8  Durnf,  ^  E. 

87.    Another  exception  to  the  rule  of  estoppel  is,  where  the  matter 

elied  upon  appears  on  the  face  of  the  indenture  itsdf.    Thus,  where  Nor  whef» 

lease  purported  to  be  made  by  a  mortgagee  trustee  of  the  legal  |^S£^^^^ 
state,  by  his  cestuirque-trusi,  by  a  mortgagee  of  the  equity  of  re-  "^ 
emption,  and  by  the  original  mortgageor,  but  the  mortgagee  of  the 
^;al  estate  never  executed  the  lease,  it  was  held  that  inasmuch  as 
he  lease  recited  the  state  of  tfa^  title,  the  tenant  was  not  estopped  from 
ontending  that  the  right  of  re-entry  (which  was  in  terms  reserved 
>  the  several  ce8tuirgve4rusts  and  trustee  together)  could  not  be  sup- 
orted,  it  having,  in  e£Eect,  been  reserved  to  a  cestuirqm^rust,  who  is 

stranger  to  the  legal  estate ;  Doe  v.  Lawrence,  4  Taunt  23.    Eb- 
)ppel  applies  between  the  parties  themselvesy  and  it  is  next  to  be 
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An  MrHes     coiifridered  how  far  it  can  mply  where  others  aire  coAceroeiDL    Wtien 

and  [WiTicf  t  m.    ^f 

Jj^^J*^*  the  heir  of  the  lenor  brought  oovenant  iigBimt  the  leMee  for  yttn^ 
^S^^^  and  the  leasee  pleaded  that  the  lessor  was  oiily  tenant  for  lifc^  a& 
had  died,  this  was  held  a  good  defence  t6  tfe  atftiori ;  Brmdititv, 
IMerU,  2  WUs.  143.    HemHi  Serjt.  for  the  pldntii^  then  af^ 
that  not  only  the  lessor  himself,  but  the  gnOHee  of  thi  recer^kikj  jint 
all  parties  claiming  under  them  would  have  the  benefilof  theci- 
toppel,  which  (he  said)  ran  along  with  the  lands:  aUd  NaresSetjIL 
on .  the  other  side,  whose  argument  vnA  adopted  bjF  the  cMrt,  ai- 
mitted,  that,  daring  the  life  of  the  leesoi^  (tenant  ftrr  life)  and  die 
continuance  of  the  lease,  the  defendant  woiild  have  been  estoppel 
to  say  he  had  not  the  reveruon  in  him;  their^,  however,  it  is  deir. 
that  while  the  lessor  lived  there  was  an  actoel  reversion^  and  no 
need  of  resorting  to  estoppel  at  all.     TKe  dsngnees  iff  a  bmkrufi  (bf 
the  very  terms  of  the  Imnkrupt  acts)  stand  precisely  in  the  saiitf 
situation  as  the  banknfi^  did,  and  therefore,  in  an  action  of  cote- 
liant  on  an  indenture,  brought  by  the  assignees  of  the  lessor,  a  bank- 
rupt, the  lessee  cannot  plead  that  the  lessor  nU  habuit  in  tetiemeiiiiSi 
and  his  only  defence  woold  bd  to  show  that  he  was  evicted  by  these 
having  a  paramount  title ;  Parhet  v.  Manning^  7  Duntfi  $-  E.  537. 
All  parties  and  priAics  are  bound  by  an  estoppel,  (as  privies  in  blood, 
in  estate,  in  law,)  Com.  Dig.  Estoppel  (B);  and  as  an  estoppd  is 
reciprocal  and  binds  both  parties,  tWd,  all  parties  and  privies  may 
take  advantage  of  an  estoppel.     Hence  the  assignee  of  the  reversioa 
shall  estop  the  lessee  from  saying  that  the  lessor  had  nothing ;  per 
Beade,M.SHen.IV.6yca8e2^,lBro.Mr.2^,29d,  EstoppelpL^l; 
1  BolL  Abr.  868,  Estoppel  (£)  pi  2;     Com.  Dig.  Estoppel  (D)\ 
Pahmr  v.  Ekins,  2  Ld.  Raym.  1560,  (2  Stra.  817,  S.  C.) 
ADMtnfiiwi        Where  the  indenture  immediately  passes  such  an  interest  as  w» 

af  bet  upon       ^  •^     ^ 

fnScJSSil"bl!S  intended  by  the  parties,  and  afterwards,  by  some  matter,  ex  pott 
JmrndTtoibT  Jocto^  that  interest  is  determined  by  an  exttngoishment  of  the  estate 
curring^  of  the  Icssor,  out  of  which  the  lease  was  derived,  there  the  parUcs 
are  not  estopped  to  show  the  special  matter;  as  if  the  lessee  be 
evicted  by  title  paramount;  but  where  the  plaintiff  declared  upon 
a  lease  by  indenture  between  him  and  the  defendant,  for  forty  yesrS) 
rendering  rent ;  and  the  defendant  pleiAded,  that  this  plaintiff,  being 
possessed  for  ninety-nine  years,  a  year  before  the  nkaking  of  the 
lease  to  the  deftedaiiV ^M^hied to  Wi N.  fok'fdrty year6 ;  and csb- 
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tended  that  l^e  was  noft  estopped  because  an  iatereet  passed  (viz.  for 
one  year,  after  the  tfairty-uine  yean  remaining  of  W.  N.*s  terip  deter- 
luioed),  and  that  the  leaae  wm  void  (or  .the  first  thirty-nine  years 
and  so  w:^  the  rejiervation ;  it  was  held  tliat  the  defendant  was 
estopped,  and  tliat  tfia  lease  might  operate  as  to  part  by  ostomiel 
and  as  to  the  residue  by  passing  a  nea)  interest ;  Hibnan  v.  Hore, 
Carth.  247,  (1  Sqfki  275,  pL  1,  &  C)  If  lessee  for  ten  years  makes 
a  lease  for  twftn^ty  years  and  afterwards  purchases  the  reversion, 
yet  it  diall  bind  him  fur  so  more  tluui  ten  y<HU^;  because  when  he 
made,  a  lease  for  t^  years,  tliis  was  certainly  a  good  lease  for  ten 
years,  and  so  far  an  interest  passed,  which  he  may  confess,  and 
av(»d  it  for  th^  ret^Aue;  Sac.  Abr»  LeaseSj  (0) ;  referring  to  Anon* 

1  Fer^.  658;  but  adding;  ^aed  quart  of  this?  for  the  reason 
seems  qot  satisfactory  :*  a^d  by  PmjMtiM  C  J.  in  that  case,  ^^  the 
difference  is^  where  i^  p^rty,  that  m^js,^  th^  estate,  has  a  legal  estate, 
and  where  a  defefisible  esjLate  only;  for.  in  the  latter  a  lease  may 
work  by  estoppfsl,  tfaoi^h  an  inters  P^^^s^^  so. long  as  the  estate 
(out  of  whiush  tJiiie  lease  was  derived)  remained  undefeated.*' 

A  question  of  eiftoppel  alsp.  ariji^  w}iere  the  pfurty  contends,  not  §££?• 
that  tl^  sppposod  lessor  bad!  noting  in  t^e  laads^  w  that;he  had  an  XS^tHHa 
intei;e«^.^bich  has  expired.;  bulf,  a^mit^i^  tJiniSt  the  lessor  had  some  wMtblfi^ 

'__ "  OUCHUfNl  of 

injterepjLi  that  tlie  \f^g^  operation,  of  Uie  ^eed  is  different  from  what  it  ^^^!;^^7^^ 
purports  to  be.  The  leading  authority  on  this  point  is  Treports 
cfi^n  6  Co.  15.  The  question  there  was,  aimply,  whether,  where  A. 
was  tenant  for  life,  remainder  to  D,  in  fee,  their  lessee  in  ejectment 
w;is  entitled  to  recover  upon  their  joint  demise,  (by  deed  indented, 
a^  it  was.  there  found,)  and  it  was  resolved  that  he  was  not;  as, 
indeed,  had  before  bcQfi  decided  in  JCifig  v.  Bery^  PopL  57 ;  and  see 
Gtfies  V.  Kemp,  FreeuL  234;   Heatheiky  (L  Worthingtan  v.  Weston^ 

2  Wils.  232 ;  Doe  d.  Bryant  x.  Wippelj  1  Esp.  360 ;  Doe  d.  Marsach 
v.  Eead^  12  East^  GL  But  though  no  estoppel  was  in  question  in 
TreporVa  case^  the  court  adopted  the  opinion  of  Dyer  and  Brown^  in 
NewdigaU  v.  Lord  Haatinga,  2  Dyer  234^  by  (2  BenL  §•  D.  72,  F. 
Mqor.  Tij  S.  C)  that  wlierc.  a  tenant  for  life  and  he  in  the  reversion 
join  in  a  lease  for  yctp^  by  indenture,  tliis  at.  the  first  is  but  the 
lease  of  the  tenant  for  life  and  the  confirmation  of  him  in  the 
remainder,  and  shall  be  pleaded  as  the  lease  of  the  tenant  for  life ; 
and  after  the  dicath  of  ilie.  tenant  for  life,  it  becomes  in  law  a  demise 
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and  lease  tnade  by  the  remaxnder-man,  and  lihe  lessee  caiiUdt  pleif 
that  it  was  the  joint  demise  of  both;  and  they  said,  that  in  the  case 
at  bar,  although  the  lease  wbb  by  deed  indented,  it  shoiild  be  « 
conclusion ;  for  when  the  deed  enures  bg  panmg  of  an  interest^  \ 
should  not  be  taken  for  any  oondosion,  no  more  than  the  lease  for 
years  of  lessee  for  life  by  deed  indented  shall  be  an  estoppel  affar 
his  death,  because  at  the  commencement  it  tcibk'  effect  by  way  of 
passing  of  an  interest.     So  if  ^.  sdsed  of  ten  acres,  and  B.  of  other 
ten  acres,  join  in  a  lease  for  years  of  the  twenty  acres  by  indenture, 
these  are  several  leasee,  according  to  their  several  estates,  and  mi 
estoppel  is  wroi]^t  by  the  indenture  to  either  party,  because  eacki 
had  an  estate  whereout  such  lease  for  years  might  be  derived ;  Co. 
LM.  45  a;  1  BoO.  Abr.  877»  EOoppel  (B)  pL  8;  Bac  Abr.  Learn 
(0).    So  if  two  tenants  in  common  join  in  a  lease  by  indenture, 
this  shall  be  the  lease  of  each  for  their  respective  parts,  and  no 
estoppel  for  the  same  reason;  JBofiL  Abr.  Und.pL  4;  Bae.  Abr,  ibid. ; 
and  so  it  seems  to  be  of  coparcraers ;  Bac.  Abr.  ibid^  referring  to 
..   MiUiner  v.  Sobineony  R  Moor.  682.    If  husband  and  wife  jmn  in  a 
ieaise  by  indenture,   where  the  fansband  hath  «11  the  estate,  if  the 
wife  survive,  and  sue  for  the  rent,  the  lessee  shall  not  be  concluded 
to  say  she  had  nothing  in  the  lanA^  for  tEie  shall  not  enure  by 
estoppel,  because  an  interest  actually  passed  though  not  from  the 
wife.     But  another  reason  given  is,  that  the  woman,  being  married, 
is  not  estopped,  and,  by  consequence,  neithef^  <^all  the  lessee  lie, 
because  all  estoppels  ought  to  be  mutual ;  Brerebm  v.  EvanSj  1  Ovl 
700,  (1  Rott.  Abr.  87T,  EetoppeB  (B)  pL2,S.  C.)     If  the  tenant  of 
the  land,  and  a  stranger,  join  in  a  lease  by  indenture,  this  is  the 
lease  of  the  tenant  only,  and  yet,  it  is  said,  the  lease,  as  to'  the 
stranger,  works  by  concludon;  because,  he  having  nothing  in  the 
lands,  the  indenture  could  no  otherwise  take  effect  as  to  him;  Co* 
Litii.  45,  a;  Bac.  Abr.  Leases^  (O).  And  where  an  estoppel  is  created 
upon  the  inception  of  the  deed,  it  seems  that  it  continues,  while  tlie 
interest,  which  passed,  lasts;  and  hence,  if  two  joint-tenantif- join 
in  a  lease  by  indenture,  reserving  rent  to  one  of  them  only,  this 
shall  give  him  the  rent  exclusive  of  the  other,  and  here  the  estoppel 
turns,  not  upon  the  interest  passed  by  the  lease,  for  that  is  sevenil, 
according  to  their  several  rights,  as  in  the  other  cases,  which  excludes 
any  estoppel ;  but  it  turns  upon  the  reeervati<m  of  the  rent,  whick 
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being  made  in  this  manner  to  one  exclusive  of  the  other,  by  inden* 
fcnret  works  an  estoppel  against  all  the  parties  to  say  die  contrary ; 
but  if  the  lease  had  been  by  parol,  the  other  joint-tenant  would  have 
bad  an  equal  share  of  the  rent. which  would  have  followed  the  revrr- 
non  in  proportion  to  their  several  estates ;  Co,  LittL  47,  a ;  1  JRofi. 
Mr.  878,  RdoppeU  (B)  pi.  6;  Bac.  Abr.  Leases  (O). 

The  first  case  in  which  we  find  the  question,  whether  a  party  was 
estopped  from  sliowing  that  the  legal  operation  of  an  indenture  was 
not  a  lease  but  an  assignment,  on  the  ground  that  the  demise  was 
made  for  the  whole  term  which  the  lessor  had  (a),  was  the  Lessi^ 
wf  Walker  v.  jnUiamson,  Ridg.  L.  &.  5^  271,  but  the  decision  in  that 


(a)  There  are  three  distinct  grounds  upon  which  the  right  of  A  landlord  to  recover  nf^xml 
hh  tenant,  under  these  circumstances,  is  endeavored  to  be  supported ;  the  Ist  that  tlicrc  is  a 
rtvernion^  (see  AnUf  358,  f  c.  490^  n.) ;  the  Sd.  that  though  there  be  no  reveraioo,  yet  tliere 
ii  tenuret  (see  Ante  359,  ^c, ) ;  the  3rd.  that  though  there  be  neither  a  rover^ioa  nor  a  tenu re,  in 
Ibct,  yet  an  eHoppel  exists  which  will  prevent  its  being  disputed  that  the  one  or  the  other 
exists ;  and  it  will  be  of  considerable  importance  to  see  on  which,  (if  any),  of  these 
grounds  the  landlonrs,  or  quati  landIord*s,  title  shall  be  held  to  be  sufttainal>le,  for  the 
conaequenoesy  in  each  of  the  cases,  will  be  very  difierent.  1ft.  If  it  should  lie  deter- 
mined, that,  although  a  man  makes  a  lease  for  a  term  co-extcnslve  with,  or  greater  than 
hia  own,  he  haa  a  reversion,  he  will  be  to  all  intents  and  purposes  a  landlord,  the  same  as 
if  be  granted  for  a  less  term ;  and  thia*  certainly,  would  be  the  most  convenient  decision. 
2dly«  If  it  be  considered  that  a  tenure,  but  no  reversion,  is  created  by  such  a  demiM . 
although  the  lessor  and  his  real  or  personal  representatives  (as  the  case  may  be),  will  %av« 
all  the  rights  of  any  other  landlords ;  yet  the  case  will  be  very  different  as  to  their  assig- 
nees ;  for  as  the  statuti  of  condiiiont,  &c.  only  applies  where  a  reversion  is  aisigned, 
{jfnie  p,  576,)  the  assignee  in  this  case  would  have  none  of  the  righu  which  that  statute 
confers  ;  and  even  as  to  the  Irish  ejectment  acts,  now  before  us,  which  allow  a  landlord  to 
proceed  without  a  clause  of  re-entry,  (5  Geo.  JI„  Ante,  p.  32,  25  Geo,  II,  Ante^p.  ii%) 
they  in  the  strongest  terms,  provide  that  he  may  recover  the  possession  upon  the  leasir, 
or  article,  "  as  if  a  clause  of  re-entry  had  been  expressly  specified  therein,  and  not  other' 
SMsr  ;*'  so  that,  it  s!'i:^Ui  seem,  as  an  express  condition,  or  right  of  entry,  in  such  case, 
vould  not  be  asaiguui  'by  the  grant  of  the  landlord's  estate  (not  being  a  reversion), 
neither  could  the  assignee  have  any  right  to  recover  under  these  statutes.  3dly.  If  the 
decision  be  rested  upon  the  ground  of  estoppel^  it  sliould  seem  that  it  would  apply  equally 
to  conclude  the  lessee  from  denying  the  existence  of  a  reversion,  (though  qtuere  a  raver- 
aion  for  what  estate  ?)  as  of  tenure,  and  would  extend  to  assignees  as  well  as  to  the  ori- 
ginal parties,  (Ante,  p,  494) ;  but,  at  the  same  time,  if  the  demise  be  not  hf  deed,  it  is 
veiy  questionable  if  an  estoppel  of  the  nature  contended  for  can  subsist,  (see  Ante^p.  492) ; 
and  if  the  fact,  that  the  lessor  has  no  greater  estate  than  that  for  which  he  makes  the  dcmi<*K', 
appears  on  the  face  of  the  lease,  even  though  it  be  by  deed,  there  will  be  no  estoppel ; 
lAnte,  p,  493). 

I  shall  take  this  opportunity  of  noticing  some  authorities  which  bear  upon  the  questions 
at  usuc,  and  which  were  not  mentioned  in  discussing  the  doctrine  of  tenure.  Ante  p,  363. 
Popham,  C.  /.  in  TreporCs  case,  6  Co,  15,  says,  "If  tenant  for  life  and  be  in  reversion- 
make  a  gift  in  tail,  rendering  rent,  the  lessee  shall  have  the  rent  during  his  life ;  for  the 
making  of  a  greater  estate  than  he  has,  is  not  any  forfeiture,  because  ha  joins  with  him: 
in  reversion.  And  if  tenant/ur  life,  and  he  in  reversion  had  made  a  feoffment  by  deed 
at  the  common  law,**  [i.  e.  before  the  statute  of  Quia  Emptores  Terrarum]  *<  the  feoffee 
'should  hold  of  the  lessee  for  life  during  his  life.**  In  the  year  book,  T.  2  Ethp.  IV.  U, 
Ta«r  2,  a  termor  for  80  years  bad  subdemised  for  15  years,  reserving  rent;  and  his  assignee 
distrained  for  it.  Littleton,  who  was  of  counsel  in  the  case,  said,  *<  It  seero$  that  he  can- 
no't  distrain  on  account  of  the  reversion,  for  he  has  no  reversion  except  the  revenion  of 
a  ^^batteL     But  Moilc,  J.  answered  him,  '*  It  is  well  tnough ;  but  if  he  bad  granted  aii 
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case  was  on  a  different  point :  there  tlie  perM»  who  made  the  demise 
was  the  husband  of  a  joiiit-tcnaiit,  and  his  heir  brought  an  ejectment 
for  non-payment  of  rent  after  the  death  of  the  wife,  the  lessee  con- 
tended that  tlie  interest  which  the  lessor  Iiad  was  expired ;  and  it 
was  held  that  the  lease  was  no  estoppel ;  it  was  said,  ^^  Ist,  it  never 
was  an  estoppel  because  tlie  interest  passed;  2dly,  it  is  not  an 
estoppel,  because  it  is  expired."  In  the  case  of  Eaton  d.  Greene  v- 
Keller  J  (Ante  p.  485,  note  (1)  )  where  the  question  also  was  raised, 
the  fact  that  the  lessor  and  lessee  held  for  the  same  term  appeared 
on  the  face  of  the  indenture ;  as  it  did  also  in  Jai-k  d.  Morrison  v. 
LitUe^  Ante  p.  489,  noie  (2),  and  in  none  of  tliese  cases,  therefore, 
was  the  point  of  estoppel,  as  to  the  legal  operation  of  the  instru- 
ment, in  its  inception,  decided.  In  the  late  cases  of  Rankin  x» 
yewMm,  1  Huda.  Sf  B.  70,  and  Pluck  v.  Diggcs  (before  referred  to) 
the  question  was  raised  upon  issues  taken  on  pleas  of  nofi  tenuit  to 
general  avowries  in  replevin ;  and  according  to  the  opinion  of  a 
majority  of  the  judges  in  the  Exchequer  Chamber  in  the  latter  case^ 
overruling  the  opinion  of  three  judges  of  the  King's  Bench  in  tie 
former,  a  person  deriving  under  an  indenture,  which  in  form  is  a 
lease,  is  estopped  from  showing  that  it  operated,  not  as  a  lease,  but 
as  an  assignment.  Estoppels  ought  to  be  pleaded,  and  qutere^  there- 
fore, whether  it  was  not  incumbent  fur  the  defendants  in  reploin  in 
those  cases  to  have  relied  upon  the  estop])cl  by  replications  to  the 
pleas  in  bar?  see  Hawlyn^s  case,  4  Co.  53;  Trevivetn  v.  Ixxwrence^ 
1  Salk.  277;  Palmer  v.  Ekins,  2  Ld.  llaym.  1550,  (2  Stra.  817,  & 
C);  Vooglit  v.  mnch,  2  Bam,  §•  A.  672;  Dtujgan  v.  O Connor,  1 
Huds,  ff  B,  459 ;  but,  in  ejectment,  as  there  is  no  opportunity  for 
pleading,  it  is  only  in  evidence  that  the  matter  of  estoppel  can 
brought  forward. 


^is  term,  rendmring  rent,  it  would  bo  otherwise  ;'*  aeo  Ante,  p.  367.  From  IHowd,  Q 
SS,  171,  198,  286,  311,  it  may  be  inferred  that  that  learned  writer*s  opinion  wa%  that 
there  was  netther  revernon  nor  tenure  where  aleaiie  **  without  deed'*  is  made  for  the  whole 
term  whidi  tlw  knor  has ;  but  he  teems  to  intimate  that  the  case  is  otherwise,  where  the 
demise  is  **%  imdenlure"  In  a  case  which  has  appeared  while  thu  note  was  at  press» 
Preeet  ▼•  Corrie,  5  Bimgh.  94,  whore  to  a  cognisance  for  rent-arrear  fVom  a  tenant  under  a 
demise  for  two  mouths,  he  pleaded,  1st,  non  tenuit ;  2dl  j,  that  the  demise  was  made  to  him 
for  die  whole  of  the  lessor's  estate ;  and  the  jury  found  1st,  that  the  lessor  had  demised ; 
2dly,  that  he  had  (by  parol)  parted  with  the  whole  of  his  term  ;  it  was  held  that  the  plea  of 
non  tenuit  waa  not  supported,  (and,  therefore,  that  there  was  tenure,)  this  being,  in  fact,  a 
lease  and  not  an  assignment;  bur  that  the  special  plea  was  sustained.  The  court  threw 
out,  agreeably  to  what  is  said  in  Pouiieney  v.  JlAlmes,  (see  Jnte,  pp.  361?,  367),  that  the 
lessor  could  not  distrain  upon  such  a  demise ;  but  they  declined  giving  any  opinion  wbe- 
thar  die  plea  was bttlornot:  obaerving  Uwt  if  itwasbad»  the  fdes  ilKlf  was  cm  (be  to- 
oord,  and  the  parties  migfat  ptooecd  Autbtr. 


Advertisement  to  Part  L 

The  Editor  feels  himself  bound  to  apologize,  for  the  publication  of 
this  part  of  his  undertaking  witliout  completing  the  title  Ejectment, 
as  he  had  originally  proposed.  By  the  unexpected  length  to  which 
the .  statutes,  and  the  iK)rtion  of  the  Commentary,  now  subnutted, 
have  extended,  (the  latter,  indeed,  having  almost  assumed  the  shape 
of  a  Treatise  on  Conditions  of  Re-entry),  he  is  compelled  to  post- 
pone the  remainder  of  that  title,  until  he  shall  be  enabled  to  offer 
the  completion  of  the  work  to  the  public. 
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